Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


r 


I 


>' 


REPORTS  OF  CASES 


AKGUED  AND  DETERMINED 


SURROGATE'S'    COURTS 


OF  THK 


STATE  OF  NEW  YORK, 


WITH  ANNOTATIONS. 


EDITED  BT 

CHAS.     H.     MILLS 

OF  THE  AIAANT  BAB. 


VOL.    II. 


ALBANY,  N.  Y. 

W.  0.  LITTLE  &  CO., 

1911. 


) 


COPTSXGHT,  1911, 

By  w.  c.  LrrriiE  &  co. 

AUG  ^'    1911 


CASES  REPORTED. 


A. 

Page. 

Ackermaniiy  Matter  of 439 

Alien,  Matter  of 370 

B. 

Babcoek,  Matter  of 621 

Barefield,  Matter  of 431 

Bidgood,  Matter  of 407 

BlackBtone,  Matter  of 300 

Blair,  Matter  of 192 

Bollee,  Matter  of 582 

Bolton,  Matter  of 318 

Bonner,  Matter  of 17 

Boyoe,  Matter  of 469 

Brooklyn  Trust  Co.,  Matter  of 166 

Bronne,  Matter  of 277 

Browne,  Matter  of 274 

Brush,  Matter   of 320 

a 

Campbell,  Matter  of 285 

Carrig,  Matter  of 414 

Chesebrough,  Matter  of 171 

Cook,  Matter  of 46 

Cook,  Matter  of 106 

Copeland,  Matter  of 691 

C*rouee,  Matter  of 213 

Crowley,  Matter  of 123 

Cruger,  Matter  of 361 

Cruger,  Matter  of 383 

(v) 


vi  CASES  REPORTED. 

D. 

Page. 

Daly,  Matter  of 148 

Davenport,  Matter  of 634 

Davenport,  Matter  of 482 

Davenport,  Matter  of 380 

Davis,  Matter  of 505 

Decker,  Matter  of 662 

Donner,  Matter  of 448 

Dueenbury,   Matter  of 208 

DtLsenbury,  Matter  of 62 

£. 

Eckert,  Matter  of 412 

Eichman,  Matter  of 79 

Elting,  Matter  of 109 

Evans,  Matter  of 103 

Evans,  Matter  of 104 

Evans,  Matter  of , . . .  139 

Evans,  Matter  of 517 

F. 

Fattosini,  Matter  of 27 

Fay,  Matter  of 668 

Feehan,  Matter  of 416 

Field,  Matter  of 359 

Fiich,  Matter  of 146 

Fitzgerald,  Matter  of 82 

Foulds,  Matter  of 262 

Fuller,  Matter  of 230 

O. 

Gedney,  Matter  of 65 

Geisler,  Matter  of * 437 

Georgi,  Matter  of 315 

Georgi,  Matter  of 503 

Gilchrist,  Matter  of 681 

Grant,  Matter  of 474 

Grotrian,  Matter  of 263 

Graves,  Matter  of 221 


CASES  REPOBTED.  vii 
H. 

Paob. 

Hall,  Matter  of , 421 

Hamilton,  Matter  of 202 

Haughrian,  Matter  of ^ 541 

Hembory,  Matter  of 532 

Henshaw,  Matter  of 572 

Hickey,  Matter  of 166 

Hogarty,  Matter  of 205 

Hfvwell,  Matter  of 143 

Hinman,  Matter  of 1 

Hopkine,  Matter  of 33$ 

Howell,  Matter  of 178 

Howland,  Matter  of 461 

Hudson,  Matter  of 576 

Huntington,  Matter  of 196 

Hurcomb,  Matter  of 442 

Husted,  Matter  of 497 

I. 

Ingraham,  Matter  of 291 

Irwin,  Matter  of 357 

J, 

Jobnaon,  Matter  of 513 

Jobnaon,  Matter  of 579 

K. 

Kirby,  Matter  of 363 

Kivlen,  Matter  of 492 

Klunek,  Matter  of ^ 64 

Kocb,  Matter  of 46 

Kocb,  Matter  of 106 

Krakauer,  Matter  of , 108 

L. 

Lacy,  Matter  of 296 

Lansing,  Matter  of 480 

Lawrence,  Matter  of 855 

Lawson,  Matter  of 345 

Leopold,  Matter  of 281 

Lewis,  Matter  of 426 

Liddle,  Matter  of 254 


viii  OASES  EEPOBTED. 

Page. 

Logiorato,  Matter  of 132 

Lynn,  Matter  of 226 

Lyth,  Matter  of 8 

M. 

Mahoney,  Matter  of 659 

McKay,  Matter  of 88 

McManus,  Matter  of 306 

Miles,  Matter  of 39 

Miller,  Matter  of 526 

MiUer,  Matter  of. 360 

Morgan,  Matter  of 440 

Murray,  Matter  of 141 

Murray,  Matter  of 397 

N. 

Neil,  Matter  of 259 

Newcomb,  Matter  of 305 

O. 

O'Brien,  Matter  of 26 

O'Brien,  Matter  of 183 

P. 

Paola,  Matter  of 405 

People's  Trust  Co.,  Matter  of  600 

Phillips,  Matter  of 190 

Plum,  Matter  of  651 

Preston,  Matter  of 496 

R. 

Badford,  Matter  of 502 

Beichert,  Matter  of  163 

Biches,  Matter  of    549 

Bintelen,  Matter  of    546 

Bobinson,  Matter  of 516 

Bogers,  Matter  of 444 

Bose,  Matter  of  239 

Boss,  Matter  of  58 

Buncie,  Matter  of 409 

Butherford,  Matter  of   365 


OASES  REPORTED.  ix 

a 

Page. 

Schaefer,  Matter  of  136 

S:>cott,  Matter  of  194 

&argy  Matter  of 32 

^well.  Matter  of 4 

Seymour,  Matter  of 69 

Shafer,  Matter  of 283 

Sharer,  Matter  of 390 

Smith,  Matter  of    348 

8nell,  Matter  of  12 

Snyder,  Matter  of  450 

Snyder,  Matter  of  303 

Stein,  Matter  of  100 

Summers,  Matter  of  598 

Suess,  Matter  of 543 

T. 

Tatum,  Matter  of 125 

Temple,  Matter  of  423 

Thomas,  Matter  of 119 

Thurber,  Matter  of   47l> 

Tnifllow,  Matter  of 494 

Tousey,  Matter  of  169 

Turner,  Matter  of   173 

U. 

I'nion  Truat  Co.,  Matter  of 272 

United  States  Trust  Co.,  Matter  of 367 

V. 

Von  Post,  Matter  of 279 

W. 

Watson,  Matter  of 5«3 

Widmayer,  Matter  of 187 

Wheaton,  Matter  of  488 

Williams,  Matter  of  228 

Whiting,  Matter  of  78 

Wood,  Matter  of 151 

Woods.  Matter  of   20 


CASES  CITED. 


Page. 

Ackermaii  ▼.  Emott,  4  Bmrb.  626 564 

Adsit  Y.  Adait,  2  Joluu.  Ch.  448 373 

Allen  ▼.  Steyent,  161  N.  Y.  122 142,  224 

Andrews  v.  Swartz,  166  U.  S.  272 238 

Andrews  Ez'rs  v.  Andrews  Adm'rs,  7  Ohio  St  148 194 

Aspinwall  ▼.  The  Queen's  Proctor,  2  Curt  241 136 

B. 

Baeon  ▼.  Bacon,  4  Dem*  6 273 

Ball  and  Wood  v.  Clark,  31  App.  Div.  366 262 

Bangs  V.  Strong,  7  HiU,  260,  4  N.  Y.  815 277 

Bangs  V.  Ocean  Nat  Bk.,  53  How.  Pr.  51 7 

Barhyte  y.  Shepherd,  35  N.  Y.  238 233 

Banens  v.  Barr,  45  Hun,  587 510 

Bancus  v.  Storer,  80  N.  Y.  5 510 

Beard  v.  Beard,  140  N.  Y.  260 61 

Beaver  v.  Beaver,  117  N.  Y.  430 435 

Beeeher  v.  Barber,  6  Dem.  129 256 

Bennett  v.  Bennett,  50  App.  Div.  127 85 

Beran  v.  Cooper,  72  N.  Y.  317 90 

Blake  v.  Lyons  Mfg.  Co.,  77  N.  Y.  626 487 

Blood  V.  Kane,  130  N.  Y.  514  517 

Bliven  v.  Seymour,  88  N.  Y.  475 3 

Board  of  Missions  v.  Mech.  Svgs.  Bk.,  40  App.  Div.  120 451 

Boenuk  v.  Botts,  1  Dem.  471 817 

Bogart  v.  Van  Velsor,  4  Edw.  Ch.  718 664 

Bogert  V.  Truman,  10  Paige,  496 381 

Bonynge  v.  Waterbury,  12  Hun,  534 314 

Booth  V.  Baptist  Ch.,  126  N.  Y.  215 440 

Bindrim  v.  Ullrich,  64  App.  Div.  444 464 

Boughton  V.  Flint,  74  N.  Y.  476 164 


xii  CASES  CITED- 

PAOI 

Bowditch  V.  Ayrault,  138  N.  Y.  222 473 

Bowne  v.  Lang,  4  Dem.  360 40 

Bray  v.  Stevens,  12  Ch.  Div.  162 90 

Brick  V.  Brick,  66  N.  Y.  144 33 

Brown  v.  Clark,  77  N.  Y.  369 38 

Brown  v.  Clark,  77  N.  Y.  369 288 

Browne  v.  Bedford,  4  Dem.  304 66 

Bruce  v.  LoriUard,  62  Hun,  416 61 

Buffalo  Cem.  Assn.  City  Buffalo,  118  N.  Y.  61 98 

Buffum  V.  Foster,  77  Hun,  27 266 

Bull  V.  Wright,  112  N.  Y.  129 91 

<  C. 

Cairns  v.  Chaubert,  9  Paige,  160 59 

(aw  V.  Robertson,  5  N.  Y.  126 615 

Campbell  v.  French,  3  Ves.  321 170 

Campbell  v.  Hall,  16  N.  Y.  575 176 

(•arpenter  v.  Taylor,  164  N.  Y.  171 61 

Chamberlain  v.  Chamberlain,  43  N.  Y.  424 25 

<  hurch  V.  Olendorf,  19  N.  Y.  St.  Rep.  700 439 

Chamberlain  v.  Taylor,  106  N.  Y.  186 129 

Clapp  T.  Fullerton,  34  N.  Y.  190 171 

Clark  V.  Canmann,  14  App.  Div.  127,  160  N.  Y.  315 208 

<;iark  V.  Norton,  49  N.  Y.  243 233 

Clark  V.  Ford,  1  Abb.  Ch.  369 431 

Clift  V.  Moses,  116  N.  Y.  144 130 

Cochrane  v.  Schell,  140  N.  Y.  516 266,  304 

(  olumbian  Gas  Co.  v.  Stevens,  37  N.  Y.  636 661 

Collyer  v.  Collyer,  110  N.  Y.  481 339 

Cook  v.  Woodard,  6  Dem.  97 603 

Comwell  V.  Wooley,  4  Abb.  Pr.  (W.  8.)  40 615 

Cottle  V.  Vanderheyden,  11  Abb.  Pr 71 

Cox  V.  Schermerhorn,  18  Hun,  16 69 

Creely  v.  Ostrander,  3  Bradf.  107 171 

Cunningham  v.  Danuport,  117  N.  Y.  430 435,  451 

Cunningham  v.  Parker,  146  N.  Y.  29 91 

Cuthbert  v.  Jacobson,  2  Dem.  134 124 

D. 

Davidson  v.  Bd.  of  Adm.  New  Orleans,  17  Alb.  L.  J.  223 233 

Delafield  v.  Parish,  26  N.  Y.  10 188 

Delafleld  v.  Parish,  26  N.  Y.  95 83 

Delafield  v.  Parish,  25  N.  Y.  9 687 


CASES  CITED-  xiii 

PAG« 

Delafield  v.  Shipman,  103  N.  Y.  463 208,  462 

Del.  Lack.  &  W.  R.  IL  v.  GUbert,  44  Hun,  201,  112  N.  Y.  673 168 

Delamater  v.  MeCaakie,  4  Dcdl  658 186 

Denne  v.  Wood,  4  Lu  J.  Ch.  57 515 

DeraiBmee  ▼.  Danham,  22  Hun,  86 491 

Diddnaon  v.  Edwards,  77  N.  Y.  573 478 

Donohne  v.  Pomeroy,  47  N.  Y.  St.  Rep.  74 7 

Draper  ▼.  Snow,  20  N.  Y.  331 631 

DuBoit  V.  Brown,  1  Dem.  317 293 

E. 

EI*  T.  Edwards,  16  Gray,  99 16 

Elmer  t.  Kechele,  1  Redf.  472 165 

Emerson  v.  Bowers,  14  N.  Y.  445 165 

Estate  of  Aaron,  7  N.  Y.  Supp.  786 109 

Estate  of  Bird,  Surr.  Dec  1890,  p.440 148 

Estate  of  EUsabeth  Broderick,  Surr.  Deo.  1899 420 

Estate  of  Earle,  N.  Y.  Law  J.  Oct.  1900 280 

Estate  of  Hastings,  6  Dem.  428 185 

Estate  of  Bridget  Lenihan,  Surr.  Deo.  1901 470 

Estote  of  Menek,  6  N.  Y.  St.  Rep 12** 

Estote  of  Wm.  Munzor,  4  Mise.  374 545 

Estate  of  Seaman,  16  WUy.  Dig.  118 185 

ETeritt  V.  Everitt,  29  N.  Y.  39 457 

P. 

Farmers'  L.  ft  I.  Co.  ▼.  Hill,  4  Dem.  41 154 

Plrst  N.  Bank  t.  Hurlbnt,  22  Hun,  810 531 

Pirst  Pres.  Oh.  t.  MeKallor,  86  App.  Diy.  98 25 

Porster  t.  Cirill,  20  Hun,  282 91 

Q. 

Oallaglier's  Appeal,  48  Penn.  St.  122 90 

GanseTOort  v.  Kelson,  6  Hill,  389 42 

Garland's  Will,  87  N.  Y.  Supp 332 

Gass  T.  Gass,  8  Humph.  (Tenn.)  286 15 

G«rry  v.  Post,  13  How.  Pr.  118 535 

Gilman  ▼.  Tucker,  128  N.  Y.  190 234 

Glassford  v.  Lewis,  82  Hun,  46 312 

Goebel  v.  Wolf,  113  N.  Y.  406 459 

GoeW  ▼.  Wolf,  118  N.  Y.  406 503 


xiv  OASES  CITED- 

PAiGI 

Goodrich  ▼.  Walker,  1  Johns.  Case,  263 84 

Gurney  v.  Gurney,  3  Drewry,  208 615 

Gyett  V.  Williams,  2  J.  k  H.  429 90 

H. 

Hagar  v.  ReclamatioB  Dist.,  Ill  U.  S.  701 236 

Hall  V.  Dusenbury,  38  Hun,  126 669 

Hall  V.  Thompson,  23  Hun,  334 91 

Hall  V.  Tryon,  1  Dem.  296 617 

Hamsher  v.  Hamsher,  8  L.  R.  A.  666 671 

Hard  v.  Ashlar,  88  Hun,  103 838 

Harvey  v.  McDonnell,  113  N.  Y.  626 480 

Hascall  v.  King,  162  N.  Y.  134 804,  403 

Hays  V.  Jackson,  6  Mass.  149 90 

Henderson  v.  Henderson,  113  N.  Y.  116 100 

Hendricks  V.  Isaacs,  117  N.  Y.  411 204 

Herrick  v.  Snyder,  27  Misc.  462 191 

Hewitt's  Will,  91  N.  Y.  261 16 

Hibernian  K  Bk.  v.  Lacombe,  84  N.  Y.  367 478 

Hicks  Olixanian  v.  Walton,  14  App.  Diy.  199 263 

Hill  V.  Nye,  17  Hun,  467 381 

Hutchings  v.  Wood,  2  Moore  P.  C.  366 341 

Hodge  V.  Leaning,  2  Dem.  663 256 

Holland  v.  Alcock,  108  N.  Y.  312 142 

Holies  y.  Drew  Theo.  Sem.,  96  N.  Y.  166 834 

Hovenden  ▼.  Annesley,  2  Schoales  &  L.  633 429 

Hoyt  V.  Hoyt,  86  N.  Y.  142 93 

Hulse  V.  Bacon,  40  App.  Div.  89 84 

Hyland  v.  Baxter,  98  N.  Y.  610 66 

L 

Ind.  k  V.  R.  R.  Co.  ▼.  Backus,  154  U.  8.  421 2S8 

J. 

Jackson  v.  Brown,  12  Wend.  437 461 

Jewell  V.  Wright,  30  N.  Y.  269 478 

Johnson  v.  Lawrence,  96  N.  Y.  164 272 

Jones  V.  Habersham,  63  Ga.  146 16 

Kalbfleisch  v.  Kalbfleisch,  67  N.  Y.  354 «3 

Kane  v.  Bloodgood,  7  Johns.  Ch.  90 12,  428 

Keegan  v.  Smith,  33  Misc.  76 509 


CASES  CITED-  xr 

PACK 

Kelnyon  v.  Olney,  39  N.  Y.  St.  Rep.  839 645 

King  V.  Paddock,  18  John.  141   635 

Knapp  ▼.  Roche,  94  N.  Y.  329 762 

KnowleB  v.  Toone,  96  N.  Y.  636 630 

L. 

lAthrop  V.  Lathrop,  18  N.  Y.  Supp.  662 76 

Lathrop  v.  Smith,  24  N.  Y.  417 70 

I^rehe  v.  Brasher,  104  N.  Y.  167 261 

Lent  V.  N.  Y.  &  M.  R.  Co.,  130  N.  Y.  604 261 

Lewin  v.  Lewin,  2  Ves.  416 2 

Lewis  V.  Jones,  60  Barh.  646 188 

Lind  V.  SuUestadt,  21  Hun,  364 214 

Lavingston  v.  Amoux,  66  N.  Y.  607 646 

Loder  v.  Whelpley,  111  N.  Y.  239 86 

Lupton  T.  Lupton,  2  Johns.  614 92 

Lyon  V.  Smith,  11  Barh.  125 191 

M. 

McAlpine  r.  Fitter,  126  N.  Y.  286 59,  272 

MeC^rtee  ▼.  Camel,  1  Barb.  Ch.  466 431,  636 

MeCom  v.  McCom,  100  K.  Y.  611 93 

McKane  v.  Durston,  153  XJ.  S.  684 238 

MeKee  t.  Clark,  3  Dem.  880 273 

MeKinstry  ▼.  Sanders,  2  T.  ft  0.  182,  68  N.  Y.  662 457 

McKyring  v.  Bull,  16  N.  Y.  297 262 

MeLorith  v.  Hunt,  164  N.  Y.  179 114 

McMahon  v.  Harrison,  6  N.  Y.  448 166 

McMahon  y.  Smith,  20  Misc.  305 293 

IWcNulty  V.  Hurd,  72  N.  Y.  518 276,  278 

Maitland  ▼.  Baldwin,  70  Hun,  267 160 

Manice  v.  Manioe,  43  N.  Y.  376 465 

Marcus  v.  Marcus,  57  Law  Times,  399 516 

Marshall  t.  Davies,  78  N.  Y.  414 276 

Masury  Case,  159  N.  Y.  532 681 

Marx  V.  McGlynn,  88  N.  Y.  357 332 

Matter  of  Ackerman,  2  Redf .  521 535 

Matter  of  Andrews,  162  N.  Y.  1 449,  493 

Matter  of  Baer.  147  N.  Y.  348 666 

Itfatter  of  Baer,  147  N.  Y.  362 208 

Matter  of  Black,  23  App.  Div.  411 828 

Matter  of  Bedlow,  67  Hun,  414 171 


xvi  CASES  CITED- 

PAGB 

Hatter  of  Bernfiee,  141  N.  Y^  389 38 

Matter  of  Bernian,  12  N.  Y.  Supp.  687 8& 

Matter  of  Blair,  162  N.  Y.  646 16 

Matter  of  Bolton,  20  Misc.  632 564 

Matter  of  Bolton,  169  N.  Y.  129 120 

Matter  of  Bonner,  33  Miac.  9 299 

Matter  of  Boatwick,  160  N.  Y.  489 631 

Matter  of  Bronner,  30  Misc.  Rep.  31 481 

Matter  of  Bronson,  160  N.  Y.  1 496 

Matter  of  Brookman,  11  Misc.  Rep.  676 340 

Matter  of  Brown,  164  N.  Y.  314 469 

Matter  of  Burling,  6  Dem.  47 125 

Matter  of  Bushnell,  17  N.  Y.  St.  Rep.  813 664 

Matter  of  Cager,  111  K  Y.  343 623 

Meyer  v.  Cahen,  111  N.  Y.  270 9^ 

Matter  of  Camp,  126  N.  Y.  377 12 

Matter  of  Carey,  24  App.  Div.  631 87 

Matter  of  Casey,  6  N.  Y.  Supp.  608 661 

Matter  of  Chaunoey,  119  N.  Y.  84 3 

Matter  of  Clark,  67  App.  Div.  6 188 

Matter  of  Clark,  1  Tucker,  416 338 

Matter  of  Clark,  11  N.  Y.  Supp.  911 611 

Matter  of  Coe,  47  App.  Div.  177 18a. 

Matter  of  Cooper,  93  N.  Y.  607 10 

Matter  of  Coleman,  111  N.  Y.  222 34 

Matter  of  Cottrell,  96  N.  Y.  329 88,  87 

Matter  of  Crane,  164  N.  Y.  71 208,  656 

Matter  of  Crerar,  66  App.  Div.  479 280,  441 

Matter  of  Curry,  26  Hun,  322 186,  196 

Matter  of  Curtes,  142  N.  Y.  219 623,  667 

Matter  of  Curtiss,  16  Misc.  Rep.  646 69 

Matter  of  Cutting,  6  Dem.  466 164 

Matter  of  Davis,  149  N.  Y.  639 28» 

Matter  of  Denton,  137  N.  Y.  428 656 

Matter  of  DeyErmand,  241  Hun,  1 281 

Matter  of  DePeyster,  4  Sandf.  Oh.  511 60 

Matter  of  Dows,  167  N.  Y.  227 626 

Matter  of  Dusenbury,  34  Misc.  666 316 

Matter  of  Edmonds,  47  App.  Div.  229 364 

Matter  of  Euston,  113  N.  Y.  174 182,  201,  282 

Matter  of  Evergreens,  47  N.  Y.  216 201 

Matter  of  Fayerweather,  143  N.  Y.  114 201 

Matter  of  Fitssimmons,  29  Misc.  Rep.  731 33 

Matter  of  Flynn,  136  N.  Y.  287 154 


CASES  CITED-  xvii 

PAGE 

Hatter  of  Foley,  39  App.  Div.  248 669 

Matter  of  Fraaer,  92  N.  Y.  239 142 

Hatter  of  Frey,  2  Connoly,  70 39 

Hatter  of  Gedney,  80  Misc.  18 63 

Hatter  of  Georgi,  44  App.  Div.  180 63 

Hatter  of  Goddard,  94  N.  Y.  660 677 

Hatter  of  Gould,  19  App.  Div.  362 376 

Hatter  of  Gould,  166  N.  Y.  428 565 

Hatter  of  Graham,  9  N.  Y.  Supp.  122 38 

Hatter  of  Green,  163  N.  Y.  223 531 

Hatter  of  Greene  v.  Day,  1  Dem.  61 41 

Matter  of  Grotrian,  30  Misc.  Rep.  23 264 

Matter  of  Halbert,  16  Misc.  Rep.  308 328 

Hatter  of  Harbeek,  161  N.  Y.  211 201 

Hatter  of  Harris,  19  Hisc.  388 171 

Hatter  of  Hoffman,  143  N.  Y.  331 666 

Hatter  of  Hoffman,  143  N.  Y.  120 623 

Matter  of  Holden,  126  N.  Y.  689 293 

Hatter  of  Howell,  34  Misc.  40 219,  667 

Hatter  of  Hoyt,  6  Dem.  482 109 

Hatter  of  Humfreville,  164  N.  Y.  116 420 

Hatter  of  Hunt,  110  N.  Y.  278 38 

Hatter  of  Kellogg,  7  i'aige,  266 665 

Hatter  of  Kemochan,  104  N.  Y.  618 114 

Hatter  of  Ketchme's  EsUte,  5  N.  Y.  Supp.  666 535 

Hatter  of  Kennedy,  167  N.  Y.  163 337 

Hatter  of  Knittel,  6  Dem.  372 195 

Matter  of  Kopp,  16  Civ.  Pro.  282 667 

Hatter  of  Lamb,  21  Civ.  Pro.  824 34 

Hatter  of  Lantry,  6  Supp.  601 30 

Hatter  of  Lawson,  36  Hisc.  96 481 

Matter  of  Leaman,  147  N.  Y.  69 554 

Matter  of  Leopold,  35  Hise.  Rep.  369 302 

Matter  of  Ludlow,  4  Misc.  Rep.  594 377 

Matter  of  HcOomber's  Est.,  11  K  Y.  Supp.  198 263 

Matter  of  McGee,  5  App.  Div.  627 816 

Matter  of  McLeod,  32  Misc.  229 120 

Matter  of  McPherson,  104  N.  Y.  306 161,  181 

Matter  of  MacKay,  110  N.  Y.  611 493 

Matter  of  Mahan,  98  N.  Y.  372 503 

Matter  of  Manley,  12  Hisc.  472 165 

Matter  of  Harcellus,  165  N.  Y.  70 208 

Matter  of  Martin,  98  N.  Y.  198 687,  589 


•  •  • 


xv'iii  CASES  CITED- 

PAOS 

Matter  of  Miller,  11  App.  Div.  337 290 

Matter  of  MiUward,  6  MiBc.  Rep.  425 377 

Matter  of  Moffat,  24  Hun,  326 59 

Matter  of  Moehring,  164  N.  Y.  423 ..!.!.!.!..  162 

Matter  of  Moore,  90  Hun,  162 I49 

Matter  of  Motz,  6  N.  Y.  St.  Rep.  343 ., 186 

Matter  of  Neilley,  06  N.  Y.  382 .' 428 

Matter  of  N.  Y.  C.  ft  H.  R.  R.  Co.,  60  N.  Y.  116 iOi 

Matter  of  N.  Y.  L.  A  W.  R.  Co.,  106  N.  Y.  89: 488 

Matter  of  Nones,  27  Miec.  Rep.  166 180 

Matter  of  Ogsbory,  7  App.  Div.  71 lit 

Matter  of  (Wiel,  26  N.  Y.  St.  Rep.  242 84 

Matter  of  Pepoon,  91  N.  Y.  266 88 

Matter  of  Peyser,  26  Misc.  Rap.  70 18i 

Matter  of  Philp,  46  N.  Y.  St  Rep.  366 888 

Matter  of  Powers,  124  N.  Y.  861 868 

Matter  of  Pullis'  Estate,  60  App.  Div.  286 857 

Matter  of  Raab,  42  App.  Div.  141 142 

Matter  of  Raadell,  8  N.  Y.  Supp.  662 661 

Matter  of  Randall,  162  K.  Y.  617 878 

Matter  of  Regan,  29  Misc.  Rep.  627,  167  N.  Y.  138 418 

Matter  of  Reed,  2  Conndly,  408 164 

Matter  of  Richardson,  81  Misc.  666 188 

Matter  of  Rochester,  110  N.  Y.  169 867 

Matter  of  Rogers,  22  App.  Div.  431 118 

Matter  of  Rogers,  168  N.  Y.  816 481 

Matter  of  Rogers,  161  N.  Y.  108 114 

Matter  of  Romanic,  127  N.  Y.  80 882,  497 

Matter  of  Roosevelt,  143  N.  Y.  120 823,  867 

Matter  of  Rounds,  7  N.  Y.  St.  Rep.  730 89 

Matter  of  Rowell,  46  App.  Div.  823 263 

Matter  of  Russell,  168  N.  Y.  169 487 

Matter  of  Salisbury,  6  N.  Y.  Supp.  932 164 

Matter  of  Salisbury,  24  N.  Y.  St.  Rep.  418 184 

Matter  of  Selleck,  111  N.  Y.  284 263 

Matter  of  Sharp,  6  Dem.  616 168 

Matter  of  Sloane,  164  N.  Y.  109 864 

Matter  of  Will  of  Smith,  96  N.  Y.  616 849 

Matter  of  Snell,  32  lifisc 87 

Matter  of  Steencken,  61  App.  Div.  417 107 

Matter  of  Stewart,  77  Hun,  664 196 

Matter  of  Sullivan,  61  Hun,  379 636 

Matter  of  Tilden,  44  Hun,  441 61 

Merrltt  v.  Thompson,  1  Hilt,  650 685 


CASES  CITED.  xix 

PASK 

Matter  of  Townley,  1  Connoly,  400 39 

Matter  of  Torkington,  70  Hun,  128 89 

Matter  of  Traak,  40  N.  Y.  Supp.  826 162 

Matter  of  Vanderbilt,  68  App.  Div.  27 668 

Matter  of  Vaasar^  127  N.  Y.  1 182 

Matter  of  Vedder,  14  N.  Y.  St.  Rep.  470 689 

Matter  of  Von  der  Lieth,  26  Misc.  266 40 

Matter  of  Way,  6  Misc.  Rep.  484 3S2 

Matter  of  Wesley,  48  St.  Rep.  962 25 

Matter  of  Westurn,  60  Hun,  298 649 

Matter  of  Westurn,  162  N.  Y.  93 306,  441,  623 

Matter  of  White,  121  N.  Y.  406 328 

Matter  of  Wilooz,  14  N.  Y.  Supp.  109 39 

Matter  of  WiUiama,  31  App.  DIt.  617 633 

Matter  of  Wilaon,  92  Hun,  318 70 

Matter  of  Wilson,  103  N.  Y.  374 83 

Matter  of  Wittner,  Surr.  Dee.  1890,  464 103 

Matter  of  Wolfe,  137  N.  Y.  206 162 

Matter  of  Woolaey,  17  Miae.  647 164 

Matter  of  Zahrt,  94  N.  Y.  606 266 

Meekin  y.  Brooklyn  H.  R.  R.  Co.,  164  N.  Y.  163 416 

Mellen  v.  Mellen,  48  N.  Y.  St.  Rep.  801 7 

Mendinhall's  Appeal,  124  Penn.  81  387 170 

MeneU  v.  Campbell,  79  N.  Y.  626 241 

Met  Trust  Co.  v.  Rogers,  1  DenL  366 186 

Mills  v.  Husson,  140  N.  Y.  104 468 

Millar.  Mills,  60  App.  Diy.  221 807 

Mitehell  ▼.  MiteheU,  16  Hun,  97 493 

Mooie  V.  City  of  Albany,  98  N.  Y.  409 176 

Morris  v.  Sickly,  133  N.  Y.  466 91 

Moore  v.  Beckwitb,  14  Ohio  St  136 90 

Morgan  v.  Hannes,  13  Abb.  (N.  S.)  361 668 

N. 

Nay  V.  Cnrley,  113  N.  Y.  676 241 

K.  Y.  L.  Ins.  k  T.  Co.  v.  Livingston,  133  N.  Y.  126 169 

O. 

O'Brien  ▼.  Weiler,  140  N.  Y.  281 86 

O'Oonnell  v.  Seymour,  63  K.  Y.  Supp.  748 246 

OTonner  ▼.  Oifford,  117  N.  Y.  279 314 


CASES  CITED- 

PAOK 

Oliver  v.  FriBbto,  8  Oem.  122 491 

O'Niel's  Will,  91  N.  Y.  616 li> 

Oppenheimer  v.  Wolf,  3  Sandf.  Ch.  571 63& 

Orchardson  v.  Cofield,  171  111.  14 328 

P. 

Paff  V.  Kinney,  1  Bradf.  1 431 

Peck  V.  Belden,  6  Dem.  299 549 

Peck  V.  Gary,  27  N.  Y.  9 164 

People  V-  Marx,  99  N.  Y.  377 234 

People  V.  Wheeler,  21  N.  Y.  82 235 

People  V.  Treaa,  128  N.  Y.  629 238 

Petrie  r.  Petrie,  7  Lan^  93 3 

Pew  V.  Hastings,  1  Barb.  Ch.  464 154 

Pittsburgh  C.  C.  &  S.  A  L.  R.  Oo.  v.  Backus,  164  U.  S.  421 238 

Phillips  V.  Davies,  92  N.  Y.  199 76 

Phoenix  v.  Livingston,  101  N.  Y.  451 59,  611 

Q. 

Quackenboss  v.  Southwick,  41  N.  Y.  117 490 

Quin  V.  Lloyd,  41  N.  Y.  349 262 

R. 

Randall  v.  Packard,  142  N.  Y.  47 7 

Raymond  v.  Richmond,  78  N.  Y.  364 176 

Riker  v.  Cornwall,  118  N.  Y.  116 26 

Riley  y.  Diggs,  2  Dem.  184 25 

Roberts  v.  Johnstown  Bk.,  38  St.  Rep.  668 312 

Robins  v.  McClure,  100  N.  Y.  828 120 

Robinson  v.  Adams,  62  Maine,  869 328 

Robinson  y.  Mclyer,  68  N.  C.  649 90 

Roe  y.  Vingut,  117  N.  Y.  204 466,  462 

Rogers  v.  Hosacks  Ex'rs,  18  Wend.  319 284 

Rogers  y.  Rogers,  168  N.  Y.  848 241 

Rogers  y.  Smith,  47  N.  Y.  324 631 

Rollwagen  y.  Rollwagen,  63  N.  Y.  604 188 

Ross  y.  Hardin,  79  N.  Y.  84 204 

Rogers*  Appeal,  1  Harris  (13  Penn.),  669 194 

Ruddon  y.  McDonald,  1  Bradf.  862 191 

Rutherford  y.  Soop,  86  Hun,  119 7 

Ryan  y.  Know,  19  Hun,  640 96 


OASES  CITED-  xxi 

& 

PAGE 

Seoit  ▼.  Stebbini,  91  N.  Y.  606 93 

Bhaw  Y.  Bryant,  90  Hun,  374 66 

SlMldim  T.  Ferris,  45  Barb.  124 636 

iStepard  v.  Stebbina,  48  Hun,  247 6o 

Sbialda  ▼.  SuUiyan,  3  Dem.  296 561 

Siflters  of  Charity  y.  KaDy,  67  N.  Y.  409 15 

SkSpwith  Y.  Cabell,  19  Gratt,  758 170 

8iBith  Y.  Meakin,  2  ]>enL  129 603 

Soper  Y.  Brown,  136  N.  Y.  244 370 

8oYerhill  v.  Suydam,  59  N.  Y.  142 509 

Spenoer's  Caae,  5  Coke,  16 575 

Stephenson  y.  Short,  92  N.  Y.  433 

Stewart  y.  Chambers,  2  Sandf.  Oh.  393 2 

Salisbury  y.  Slade,  160  N.  Y.  278 130 

Sarles  y.  Sarles,  19  Abb.  (N.  C.)  822 356 

Sehettler  y.  Smith,  41  N.  Y.  328 403 

Seofleld  y.  Adams,  12  Hun,  366 3 

Stuart  Y.  Palmer,  74  N.  Y.  183 233 

SttlliYan  Y.  Sullivan,  21  Hun,  658 204 

Sweesey  y.  Willis,  1  Bradf.  495 381 

T. 

Taggart  v.  Murray,  53  N.  Y.  233 

Tallman  y.  Coffin,  4  N.  Y.  134 675 

Taylor  y.  Dodd,  55  N.  Y.  335 95 

Taylor  y.  Dodd,  58  N.  Y.  335 91 

Taylor  y.  Trieh,  165  Penn.  St  586 328 

Tehan  y.  Tehan,  83  Hun,  368 356 

Tsmpeft  Y.  Tempest,  2  Kay,  635 515 

Terhune  y.  Brookfleld,  1  Redf.  220 549 

Tiers  y.  Tiers,  98  N.  Y.  568 160 

Tilden  y.  Gieen,  130  N.  Y.  42 76 

Timberlake  y.  Parish,  5  Dana  (Ky.),  345 356 

Thomas  y.  N.  Y.  A  G.  L.  R.  Co.,  139  N.  Y.  163 286 

Thompson  y.  Knick.  loe  C6.,  16  N.  Y.  St.  Rep.  738 7 

Throekmortin  y.  Holt,  21  Supp.  Ct.  (U.  S.)  474 337 

Torry  y.  Fraser,  2  Redf.  486 564 

Tracy  y.  Tracy,  15  Barb.  503 91 

Treadwell  y.  Archer,  76  N.  Y.  196 530 

Tucker  y.  Bishop,  16  N.  Y.  405 459 

Tucker  y.  Tucker,  4  Keyes,  136 364 

Tyler  y.  Gardner,  35  N.  Y.  594 33 

lyier  Y.  Gardner,  35  N.  Y.  559 332 


xxii  CASES  CITED- 

u. 

Paos. 

United  StateB  Trust  Co.,  21  Abb.  (N.  C.)  392 309 

V. 

Van  Denburgh  v.  Village  Greenbush,  66  X.  Y.  1 98 

Van  Guysling  v.  Van  Kuren,  36  N.  Y.  70 587 

Van  Slooten  v.  Wheeler,  140  N.  Y.  624 205 

Van  Wyck  v.  Brasher,  81  N.  Y.  260 164 

Vernon  v.  Vernon,  7  Lans.  492 374 

W. 

Wadsworth  v.  Sharpsteen,  8  N.  Y.  395 188 

Wager  V.  Wager,  89  N.  Y.  161 642 

Wait  V.  Jameson,  16  Abb.  382 96 

Weeks  v.  Weeks,  16  Abb.  (N.  C.)   143 176 

Weimer  v.  Bmeinbusy,  30  Mich.  201 234 

W*emple  v.  Hauenstien,  19  App.  Div.  662 285 

AVetmore  v.  N.  Y.  Inst,  for  the  Blind,  9  N.  Y.  Supp 3 

Westervelt  v.  Gregg,  12  N.  Y.  202 234 

Wheeler  ▼.  Howell,  3  K.  ft  J.  198 90 

Whipple  ▼.  Christian,  80  N.  Y.  626 98 

White  V.  Howard,  46  N.  Y.  144 130 

White  V.  Parker,  8  Barb.  48 667 

Whitford  ▼.  Panama  R.  R.  Co.,  23  N.  Y.  470 415 

Wilder  v.  Ranney,  95  N.  Y.  7 130 

Will  of  Andrews,  43  App.  Div.  394,  162  N.  Y.  1 15 

Will  of  Whitney,  163  N.  Y.  269 15 

Willis  V.  Sharp,  113  N.  Y.  686 168 

Willcox  V.  Smith,  26  Barb.  316 44 

Wilcox  V.  Wilcox,  13  Allen,  252 90 

Williams  v.  Whedon,  109  N.  Y.  333 447 

Wood  ▼.  Vandenbough,  6  Paige,  285 3 

Woolley  V.  Woolley,  96  N.  Y.  231 87 

Wynehamer  v.  People,  13  N.  Y.  378 233 

Y. 

Yates  Co.  Bk.  v.  Carpenter,  119  N.  Y.  660 256 

Y.  M.  C.  A.  T.  Mayor,  113  N.  Y.  187 570 

Young  T.  Young,  80  N.  Y.  422 436 

Young  T.  Young,  2  Misc.  Rep.  381 12 

Zoster  T.  BU«y»  100  K.  Y.  108 175 


SECTIONS  CITED. 


XXlll 


CODE  CIVIL  PROCEDURE  CITED. 


Section 


PAes. 
.  104 
.  85 
.  256 
.  255 
.  92 


66  

829  

1393  

1404  

1638  

1822 81,  274,  278,  364 

1836  81 

1836 81 

1865  379 

2472  101 

2481,  Bubd.  6,  11 154 

2516  101 

2546  162 

2561  293 

2569  105,  150 

2572  160,  153 

2584  105 

2568  153 

2569  105 


PAtiE. 

2602  101 

2606  162 

2620  87 

2621  371 

2660  71,  69,  406 

2707  185 

2709  185 

2718  81,  274 

2726  124 

2728  124 

2730  408 

2734  122 

2743  81,  364 

2750  124 

2752  63 

2793  365 

2797  209 

2798  210 

2799  210 


REPORTS    OF  CASES 


ABGUED  AND  DETERMINED  IN 


THE  SURROGATES'  COURTS 


OTt 


THE  STATE  OF  NEW   YORK. 


Matter  of  the  Will  of  Henky  L.  Hinman,  Deceased. 

{Surrogate's  Court,  Otsego  Count y.  Filed  October,  1900.) 

1.  Legacy — ^Abateme:?t   of   Tbust   Pbovisiox   fob   Life   Supfobt  of   a 

Bbotheb. 

Where  the  assets  prove  insufficient  to  pay  in  full  general  legacies 
made  to  volunteers,  a  trust  provision  for  the  life  support  of  a  brother, 
otherwise  unprovided  for  by  the  will,  but  not  dependent  upon  the  tes- 
tator in  his  lifetime,  abates  proportionately  with  all  the  other  general 
legacies,  as  the  relationship  of  a  brother  is  too  remote  to  except  the 
bequest  for  his  benefit  from  the  general  rule. 

2.  Same — ^Legacy  to  a  Cemetebt  Does  Not  Abate. 

A  legacy  to  a  cemetery  providing  for  the  care  of  the  testator's  lot 
does  not  abate. 


Proceedings  for  the  final  settlement  of  the  accounts  of  the 
executor  of  the  will  of  Henry  L.  Hinman,  deceased. 


James  W.  Tucker,  for  executor  and  trustee ;  O.  F.  Lane,  for 
a  legatee. 
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OF 


THE  STATE  OF  NEW   YORK. 


Matter  of  the  Will  of  Henky  L.  Hinman,  Deceased. 

{Surrogate's  Court,  Otsego  County,  Filed  October,  1900.) 

1.  Legacy — ^Abatement   or   Trust   Pbovisiox   fob   Life   Suppobt  of   a 

Bbotheb. 

Where  the  assets  prove  insufficient  to  pay  in  full  general  legacies 
made  to  volunteers,  a  trust  provision  for  the  life  support  of  a  brother, 
otherwise  unprovided  for  by  the  will,  but  not  dependent  upon  the  tes- 
tator in  his  lifetime,  abates  proportionately  with  all  the  other  general 
legacies,  as  the  relationship  of  a  brother  is  too  remote  to  except  the 
bequest  for  his  benefit  from  the  general  rule. 

2.  Same — Legacy  to  a  Cemeteby  Does  Not  Abait:. 

A  legacy  to  a  cemetery  providing  for  the  care  of  the  testator's  lot 
does  not  abate. 

Proceedings  for  the  final  settlement  of  the  accounts  of  the 
executor  of  the  will  of  Henry  L.  Hinraan,  deceased. 

James  W.  Tucker,  for  executor  and  trustee ;  O.  F.  Lane^  for 
a  legatee. 


2       SURROGATE'S  COURT  REPORTS. 

Arnold,  S. — The  will  of  the  decedent  gives  to  various  per- 
sons general  legacies,  amounting  in  the  aggregate  to  almost 
$20,000. 

It  appears  in  this  proceeding  that  the  assets  are  insuflScient 
to  pay  these  legacies  in  full.  Upon  the  settlement  of  the  de- 
cree, the  question  arises  whether  the  decree  shall  direct  that  all 
general  legacies  shall  abate  pro  rata,  or  whether  the  legacy  given 
to  Morris  E.  Hinman  is  entitled  to  be  preferred.  The  provi- 
sion for  Morris  E.  Hinman  is  as  follows :  "  I  give  to  George 
M.  Jarvis  in  trust  for  the  benefit  of  my  brother  Morris  E.  Hin- 
man, the  sum  of  $4,000  to  be  kept  invested  and  the  interest, 
and  if  that  is  not  suiBcient,  then  so  mudi  of  the  principal  as 
my  trustee  may  deem  necessary  to  be  used  for  the  support  of  my 
said  brother  during  his  life." 

The  general  rule  is  that  where  the  assets  prove  insutBcient  to 
pay  the  general  legacies  in  full  and  all  the  general  legatees  are 
volunteers,  the  general  legacies  must  abate  proportionately  inter 
se,  in  the  absence  of  an  intent  on  the  part  of  the  testator  to  pre- 
fer one  general  legacy  to  another.  Under  some  circumstances 
the  courts  have  found  an  intention  to  prefer  without  express 
words  on  the  part  of  the  testator.  The  leading  case  establish- 
ing this  construction  by  the  courts  is  Lewin  v.  Lewin,  2  Ves. 
415.  In  that  case  the  executor  was  directed  to  pay  ai>  annuity 
to  the  wife  for  the  maintenance  of  a  child.  Lord  Hardwicke  de- 
clared that  it  was  a  strong  case  to  show  that  the  annuity  was 
intended  to  be  preferred,  especially  in  view  of  the  fact  that  it 
was  a  provision  for  a  child  otherwise  unprovided  for. 

In  New  York  the  rule  established  in  Lewin  v.  Lewin  seems 
to  have  been  followed.  In  this  State  it  has  been  held  that 
legacies  for  support  and  maintenance  of  wife  and  child,  other- 
wise unprovided  for,  do  not  abate  with  general  legacies.  Stew- 
art V.  Chambers,  2  Sandf.  Ch.  393. 

The  principle  has  also  been  extended  to  the  analogous  case  of 
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a  beque&t  by  a  wife  for  the  support  of  her  husband.    Scofield  v. 
Adams,  12  Hun,  366. 

The  principle  seems  to  have  been  further  exten~ded  to  be- 
quests for  the  maintenance  of  minoi^  who  are  near  relatives  of 
the  decedent.    Petrie  v.  Petrie,  7  Lans.  93. 

The  principle  referred  to  seems  to  have  been  approved  in 
Bliven  v.  Seymour,  88  N.  Y.  475,  and  in  Matter  of  Chauncey, 
111)  X.  Y.  84.  But  it  would  seem  to  be  the  prevailing  opinion 
that  the  rule  should  not  be  further  extended,  by  mere  construc- 
tion. 3  Pom.  Eq.  Juris.  77;  2  Williams  Exe.  (7th  Am.  ed.) 
661 ;  Eoper  Legacies  (2d  Am.  ed.)  522;  Woemer  Adm.  988. 

A  general  legacy,  given  for  a  specific  purpose,  abates  with 
other  general  legacies.  Wetmore  v.  N.  Y.  Institution  for  the 
Bind,  9  X.  Y.  Supp.  753. 

In  the  case  at  har,  testator  gives  to  his  sister  $4,000.  He 
gives  to  his  brother  $4,000  in  trust.  From  the  will  I  cannot 
find  any  intention  to  prefer  the  brother  over  the  sister.  It  does 
not  appear  in  any  way  that  the  brother  was  dependent  upon  the 
testator  during  his  lifetime  for  his  support  and  maintenance; 
nor  does  it  appear  that  the  relations  of  the  testator  to  the 
brother  were  any  closer  or  nearer  than  his  relations  to  the  sister. 

I,  therefore,  hold  that  the  legacy  given  to  George  M.  Jarvis, 
as  trustee,  must  abate  with  the  other  general  legacies.  But  the 
legacy  to  Lakewood  Cemetery,  providing  for  the  care  of  lots 
of  Louis  Hinman  and  Henry  L.  Hinman,  may  be  paid  in  full. 
Wood  V.  Vandenburgh,  6  Paige,  285.  A  decree  may  be  en- 
tered accordingly. 
Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Habeiett 
E.  Sewell  and  Helen  T.  Campbell,  as  Executrices  of  the 
Estate  of  Thomas  Thoenton,  Deceased. 

(Surrogate's  Court,  Erie  County,  Filed  October,  1900.) 

Attobney — Measure  or  Value  of  Sebvices. 

In  arriving  at  the  value  of  legal  services,  the  amount  involved,  the 
character  and  amount  of  the  work,  the  time  spent,  the  results  at- 
tained, and  the  standing  of  the  attorneys  are  to  be  considered;  and 
the  courts  have  uniformly  refused  to  limit  attorney's  fees  to  specified 
and  detailed  bills  of  particulars,  with  a  specified  amount  for  each 
item — as  in  the  case  of  goods  sold  or  manual  services  rendered. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
executors. 

Hickman  &  Palmer,  and  Simon  Fleischmann,  for  Harriett 
E.  Sewell,  executrix ;  Clinton  B.  Gibbs,  for  Helen  T.  Campbell, 
executrix. 

Marcus,  S. — Thomas  Thornton,  a  wealthy  and  successful 
merchant  of  Buffalo,  died  February  22,  1896,  leaving  a  last 
will  and  testament,  by  which  he  bequeathed  his  large  estate  of 
about  $500,000  to  his  two  surviving  daughters,  Harriett  E.  Se- 
well and  Helen  T.  Campbell,  whom  he  also  appointed  execu- 
trices of  the  will.  Among  the  assets  left  by  the  decedent  was  his 
interest  in  the  large  and  profitable  milling  plant  of  Thornton  & 
Chester,  at  Buffalo,  besides  cash,  bonds,  mortgages,  stocks,  se- 
curities, and  real  estate.  As  the  daughters  were  not  women  of 
practical  business  experience,  they  immediately,  upon  the  death 
of  their  father,  employed  Messrs.  Hickman  &  Palmer,  a  firm  of 
well  known  attorneys  of  Buffalo,  to  probate  the  will,  and  prac- 
tically to  administer  the  entire  estate,  making  them,  in  effect, 
the  acting  executors.  Several  litigations  arose  in  the  course 
of  this  administration,  and  the  business  affairs,  securities  and 
assets  of  the  decedent  required  substantially  constant  watching; 
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the  litigations  and  the  winding  up  of  the  affairs  of  the  estate 
covered  a  period  of  about  four  years,  during  all  of  which  time 
Hickman  &  Palmer  have  acted  as  the  attorneys  for  the  estate, 
and  have  had  the  practical  administration  thereof.  The  prop- 
erty which  the  daughters  became  entitled  to  under  the  will  has 
been  nearly  all  divided  between  them  from  time  to  time  as  the 
same  assumed  divisible  form,  and  they  now  come  into  court 
asking,  in  effect,  for  a  final  accountiug  and  discharge  as  execu- 
trices  of  the  estate.  They  have  stipulated  that  their  accounts, 
as  they  exist  to  date,  may  be  passed  and  approved,  with  the  ex- 
ception of  three  items: 

I.  An  item  of  $15,000,  for  which  Mrs.  Sewell,  one  of  the 
exeeutrices,  claims  credit,  she  having  paid  the  same  as  a  bal- 
ance due  Messrs.  Hickman  &  Palmer  for  legal  services  ren- 
tlered  the  estate,  and  to  which  her  co-executrix,  Mrs.  Campbell, 
objects,  upon  the  ground  that  it  is  too  large. 

II.  A  mortgage  of  $10,000  belonging  to  the  estate  and  one- 
haK  of  which  is  held  in  trust  by  Messrs.  Hickman  &  Palmer  for 
Mrs.  Sewell,  concerning  which  there  were  negotiations  at  one 
time  looking  to  Messrs.  Hickman  &  Palmer  taking  said  mort- 
gage in  part  payment  of  the  balance  due  for  their  services,  and 
which  negotiations  have  fallen  through. 

III.  A  rebate  sought  to  be  collected  under  the  Transfer  Tax 
Act. 

The  first  item  above  specified,  namely,  the  $15,000  balance 
paid  to  Messrs.  Hickman  &  Palmer  by  Mrs.  Sewell,  was  the 
principal  subject  of  contention  before  the  court,  and  the  trial 
of  the  issue  raised  thereon  occupied  several  days  in  the  taking 
of  testimony  and  the  argument  of  counsel,  the  issues  being  ear- 
nestly and  ably  litigated  on  both  sides.  The  question,  however, 
when  calmly  viewed  in  the  light  of  the  evidence  and  of  all  the 
circumstances  attending  the  payment  of  this  claim,  appears  to 
admit  of  simple  solution. 

At  the  outset  it  is  to  be  noted,  that  both  executors,  immedi- 
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ately  upon  the  death  of  their  father,  joined  in  retaining  Messrs. 
Hickman  &  Palmer  as  attorneys  for  the  estate,  and  that  no 
fault  has  ever  been  found  with  lie  manner  in  which  these  at- 
torneys performed  their  duties.  The  estate  has  been  promptly, 
efficiently,  and  successfully  administered,  and  continuous  and 
valuable  legal  services  have  been  performed  by  these  attorneys, 
and  the  sole  question  for  determination  is  whether,  under  all 
the  circumstances,  the  total  amounts  received  by  these  attorneys 
represents  the  reasonable  value  of  such  services. 

The  court  is  materially  aided  in  disposing  of  this  question  by 
the  fact  that  one  of  the  executrices,  herself  interested  to  the 
extent  of  one-half  in  the  estate,  and  in  the  claim  she  has  paid, 
testified  that  the  claim  of  the  attorneys  was  perfectly  satis- 
factory to  her.  The  practical  question  before  the  court,  there- 
fore, is  whether  the  one  executrix,  who  has  paid  this  claim,  has 
acted  in  good  faith  and  should  be  sustained  in  regard  thereto. 
In  this  connection  it  may  also  be  noted  that  it  appears  from  the 
evidence,  perhaps  indirectly,  that  of  late  some  differences  have 
arisen  between  the  two  sisters,  which  may,  in  a  measure,  ac- 
count for  the  fact  that  one  of  them  now  objects  to  the  payment 
by  the  other  of  the  claim  referred  to. 

As  bearing  upon  the  reasonable  value  of  the  services  in  ques- 
tion, Messrs.  Hickman  &  Palmer  themselves  were  sworn,  and 
three  or  four  experts,  besides,  on  each  side.  Without  analyzing 
the  testimony,  it  may  fairly  be  said  that  the  executrix  who  has 
paid  this  claim  and  now  seeks  credit  therefor  has  justified  her 
action  by  a  reasonable  preponderance  of  evidence,  assuming 
that  the  burden  of  so  establishing  the  claim  was  thrown  upon 
her,  which  is  doubtful.  The  attorneys  who  performed  the  ser- 
vices, together  with  three  other  lawyers  of  high  standing  at  the 
Buffalo  bar,  testified  unequivocally,  in  substance  that  the  ser- 
vices rendered  for  the  estate  were  worth,  from  beginning  to  end, 
$25,000  and  upwards.  Most  of  the  experts  for  the  contestants, 
also  attorneys  of  high  standing,  put  the  value  of  the  services 
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at  less,  but  one  of  the  contestants'  own  witnesses  eame  very 
near  the  figures  claimed  on  behalf  of  Mrs.  Sewell.  All  ad- 
mitted what  is  well  known,  that  the  value  of  legal  services  is, 
to  a  considerable  extent,  a  matter  of  opinion,  but  that  in  arriv- 
ing at  the  same,  various  well-defined  elements  must  be  con- 
sidered, such  as  in  this  case,  the  amount  involved  in  the  estate ; 
the  character  and  amount  of  work  done ;  the  time  occupied  in 
its  performance;  the  results  attained,  and  the  standing  and 
reputation  of  the  attorneys  performing  the  services,  and  the 
courts  have  uniformly  refused  to  limit  attorney's  fees  to  speci- 
fied and  detailed  bills  of  particulars  with  a  specified  amount  for 
each  item,  as  in  the  case  of  goods  sold,  or  mere  manual  services 
rendered.  Randall  v.  Packard,  142  N.  Y.  47;  Rutherford  v. 
Soop,  85  Hun^  119 ;  Bangs  v.  Ocean  Nat.  Bank,  63  How.  Pr. 
51;  Donohoe  v.  Pomeroy,  47  N.  Y.  St.  Repr.  74;  Mellen  v. 
Mellen,  43  id.  801 ;  Thompson  v.  Knickerbocker  Ice  Co.,  16  id. 
738. 

While  the  value  of  the  services  performed  by  Messrs.  Hick- 
man &  Palmer  has  been  established  by  preponderance  of  evi- 
dence, the  duty  of  the  court  is  made  still  clearer  by  the  further 
consideration  that  the  sole  question  now  presented  for  deter- 
mination i»  whether  the  executrix,  who  has  paid  this  claim,  has 
acted  with  reasonable  diligence  and  in  good  faith  in  so  doing, 
and  it  is  clear  that  if  she  had  consulted  all  of  the  attorneys  who 
have  been  witnesses  in  regard  to  this  question  and  had  received 
from  them  the  opinions  which  they  gave  under  oath  in  court, 
she  would  scarcely  have  been  justified  in  rejecting  the  claim, 
and  in  subjecting  herself  and  her  co-executrix  to  an  action. 

There  appears  thus  to  be  no  valid  ground  for  charging  Mrs. 
Sewell  personally  with  the  balance  of  $15,000  for  which  she 
claims  credit,  or  any  part  thereof,  and  the  same  is,  therefore, 
allowed. 

As  regards  the  disposition  to  be  made  of  the  $10,000  mort- 
g-age,  one-half  of  which  is  held  in  trust  by  Messrs.  Hickman  & 
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Palmer  for  Mrs.  Sewell,  the  decree  on  final  accounting  shall 
provide  that  the  one-half  interest  so  held  be  assigned  by  said 
Hickman  &  Palmer  to  Mrs.  Sewell. 

As  regards  the  third  item  relating  to  a  rebate  sought  to  be 
collected  under  the  Transfer  Tax  Act,  nothing  being  before  the 
court  at  this  time  for  distribution,  it  may  safely  be  deferred  for 
a  future  accounting  if  the  same  becomes  necessary. 

It  also  appears  upon  the  hearing  that  certain  moneys  to  the 
credit  of  the  deceased  were  on  deposit  in.  the  Bank  of  Com- 
merce of  Buffalo  at  the  time  the  bank  failed  several  years  ago, 
and  that  several  dividends  have  been  declared  by  the  receivers 
of  said  bank  which  have  not  yet  been  withdrawn  by  the  execu- 
trices  of  this  estate.  The  amount  of  such  dividends  that  are 
now  available  to  the  estate  should  be  ascertained,  and  the  final 
decree  should  provide  for  their  equal  division  between  Mrs. 
Campbell  and  Mrs.  Sewell ;  and  as  to  any  future  dividends  that 
may  be  declared,  the  decree  should  provide  that  they  be  equally 
divided  between  Mrs.  Campbell  and  Mrs.  Sewell. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Aldred 
Lytii  and  William  Baynes^  as  Executors  and  Trustees  of 
the  Estate  of  Robert  Robson^  Deceased. 

{Surrogate's  Court,  Erie  County,  Filed  October,  1900.) 

Executors  and  Trustees — By  a  Voluntary  Accountinq  After  Six 
Years,  They  Waive  the  Statute  of  Limitations  as  to  Their 
Accounts. 

Where  executors  and  trustees  voluntarily  account  as  executors  more 
than  six  years  after  their  appointment,  they  must  be  deemed  to  have 
recognized  the  continuing  existence  of  their  trust  relation  and  to  have 
waived  the  benefit  of  the  six  year  Statute  of  Limitations,  and  there- 
fore they  will  not  be  permitted  to  interpose  it  as  a  bar  to  objections, 
filed  by  duly  cited  legatees,  to  the  executors'  account. 


\ 
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Motion  to  dismiss  objections  filed  in  proceedings  for  the  ju- 
dicial settlement  of  the  accounts  of  executors  and  trustees. 

Wm.  L.  Judson,  for  executors ;  II.  H.  Bacon,  for  contestants. 

Marcus,  S. — On  March  14,  1892,  letters  testamentary  were 
issued  to  the  executors  above  named.  On  the  5th  day  of  June, 
1900,  a  petition  for  a  voluntary  accounting  was  filed  by  such 
executors,  and  a  citation  issued  thereupon.  Upon  the  return 
day  of  such  citation  the  legatees  appeared  in  open  court  and 
filed  objections  to  the  account.  The  executors  then  moved  to 
dismiss  all  the  objections  filed  on  the  ground  that  a  contest  or 
hearing  of  such  objections  was  barred  by  the  Statute  of  Limi- 
tations, since  the  same  were  not  filed  within  six  years  from  the 
time  the  right  accrued  to  compel  such  an  accounting. 

The  rule  which  applies  in  cases  of  compulsory  accountings 
does  not,  or  at  least  ought  not,  apply  when  the  accounting  is 
voluntarily  made.  In  compulsory  accountings  the  trend  of 
opinion  seems  to  be  that  a  proceeding  is  barred  by  the  Statute 
of  Limitations  if  not  commenced  within  six  years  from  the 
time  the  right  accrued  to  compel  the  same.  The  rule  seems 
to  preclude  legatees  and  distributees  from  recovering  by  reason 
of  their  delay  in  availing  themselves  of  opportunities  once  af- 
forded. 

The  policy  of  limiting  to  six  years  rights  of  actions  is 
founded  upon  the  difficulty  of  obtaining  proofs  to  substantiate 
claims  of  payment  and  settlement  after  that  lapse  of  time,  and 
the  Statute  of  Limitations  may  be  invoked  as  a  protection  by 
the  accounting  party.  These  executors,  upon  their  own  invita- 
tion, have  brought  all  the  parties  interested  in  the  estate  into 
court  for  the  purpose  of  having  their  accounts  judicially  settled, 
and  for  inspection  of  the  accounts  filed  by  them,  which  was  to 
reveal  a  history  of  their  stewardship,  and  be  open  to  examina- 
tion by  all  having  an  interest  in  this  estate  to  whom  the  execu- 
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tors  were  properly  accountable.  The  account  also  is  a  recital 
of  their  dealings  with  the  estate;  the  debits  and  credits,  and  a 
full  statement  of  the  receipts  and  disbursements;  the  growth 
or  shrinkage  of  the  property  taken  into  their  control ;  the  value 
and  balance  for  distribution.  That  its  accuracy  or  propriety 
might  be  tested  by  those  interested  by  means  of  objections  to  be 
heard  by  the  surrogate,  can  be  the  only  purpose  for  the  existence 
of  both  the  account  and  the  citation. 

They  now  seek,  however,  to  close  the  mouths  of  those  in  in- 
terest, so  that  the  accounts  rendered  by  them  must  be  accepted 
a?  satisfactory,  since  they  will,  by  virtue  of  the  Statute  of  Limi- 
tations which  they  now  invoke,  not  suffer  any  one  to  be  heard 
or  say  aught  against  their  management  of  this  estate. 

I  am  of  the  opinion  that,  by  reason  of  this  accounting  being 
a  voluntary  one  on  the  part  of  these  executors,  and  the  parties 
now  before  this  court  having  been  cited  upon  their  own  motion, 
Ihe  executors  have  waived  their  right,  if  it  existed,  to  set  up 
the  Statute  of  Limitations  to  the  objections  of  these  legatees. 

A  party  may  waive  a  statute,  and  even  a  constitutional  pro- 
vision made  for  his  benefit,  and  having  once  done  so,  cannot 
afterwards  ask  for  its  protection.  Matter  of  Cooper,  93  N".  T. 
507. 

I  am  aware  of  some  cases  which  hold  that  the  statute  may  be 
pleaded  at  any  time,  and  is  not  waived  by  the  filing  of  a  volun- 
tary accounting,  though,  in  the  majority  of  cases,  it  has  been  so 
held  only  where  the  accounting  was  a  compulsory  one,  and  the 
statute  was  pleaded  by  way  of  answer,  where  the  proceeding 
arose  by  an  order  to  show  cause  why  the  accounts  should  not  be 
rendered  and  settled. 

There  is  a  distinction  of  much  force,  to  my  mind,  whether 
such  a  proceeding  arises  by  way  of  compulsion  or  is  done  vol- 
untarily. These  executors  now  seek  at  one  time  to  have  their 
accounts  settled  and  themselves  discharged,  and  to  deny  to 
others  whom  thev  have  invited  to  examine  their  accounts  and 
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the  history  of  their  conduct  with  reference  to  their  trust  to  be 
mere  onlookers,  without  any  right  or  privileges.  It  would  seem 
that  this  account  having  voluntarily  been  filed,  and  a  citation 
issued  upon  the  application  of  these  executors  for  all  persons  in- 
terested to  be  present  when  such  an  account  was  to  be  passed, 
is  a  clear  admission  of  their  liability  to  account. 

I  am  also  of  the  opinion  that  the  accounting  parties  in  this 
proceeding  cannot  petition  for  a  voluntary  settlement  of  their 
accounts,  and  cite  all  parties  in  interest  to  appear  upon  a  re- 
turn day,  and  when  appearance  is  made,  and  objections  filed 
against  the  account  so  voluntarily  rendered  by  them,  then  for 
the  first  time  raise  the  Statute  of  Limitations  as  a  bar. 

It  would,  indeed,  be  a  travesty  to  refuse  the  legatees  the 
right  to  be  heard  when  the  executors  themselves  ask  that  these 
legatees  be  cited  to  attend  their  settlement. 

When  it  is  remembered  that  these  executors  are  also  named 
in  the  will  as  trustees,  and  the  question  presented  is  disposed  of, 
keephig  in  mind  the  trust  relation  of  the  parties,  the  same  con* 
elusion  must  be  reached. 

While  executors  are,  perhaps,  only  technically  trustees  of  the 
property  of  their  testator,  it  has  often  been  held,  as  against  the 
beneficiaries  under  the  will,  that  the  Statute  of  Limitations  can- 
not be  availed  of  as  long  as  such  relation  exists.  So  long  as  the 
trust  continues,  and  is  acknowledged,  or  acted  on  by  the  parties, 
the  statute  does  not  apply. 

These  executors  are  named  as  trustees  in  the  will,  and  have 
been  handling  the  estate  and  making  payments  to  the  distribu- 
tees as  late  as  January,  1900,  never  assuming  an  adverse  posi- 
tion to  the  rights  of  any  one  interested. 

Matter  of  Jones,  61  App.  Div.  420,  holds :  "  The  rule  is  that 
as  long  as  there  is  a  subsisting  and  continuing  trust,  acknowl- 
edged or  acted  upon  by  the  parties,  the  statute  does  not  apply ; 
but  if  the  trustee  denies  the  right  of  his  cestui  que  trust  and  the 
possession  of  the  property  becomes  adverse,  lapse  of  time  from 
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that  period  becomes  a  bar  in  equity.  Kane  v.  Bloodgood,  7 
Johns.  Ch.  90.  Until  that  adverse  possession  comes  to  exist  and 
the  trust  for  that  reason  becomes  extinguished,  the  cestui  que 
trust  is  entitled  to  his  accounting.  Matter  of  Camp,  126  X. 
Y.  377.'' 

It  has  also  been  held  in  Young  v.  Young,  2  Misc.  Rep.  381, 
51  X.  Y.  St.  Repr.  587,  where  there  is  a  general  accounting  of 
both  real  and  personal  estate  from  the  time  the  trust  was 
created  down  to  the  time  of  trial,  there  is  no  Statute  of  Limita- 
tions. 

Motion  to  dismiss  objections  denied. 

Motion  denied. 


Matter  of  the  Probate  of  the  Last  Will  and   Testament  of 

JosiAH  Snell,  Deceased. 

{Surrogate's  Court,  Montgomery  County ,  Filed  October ^  1900.) 

Will — Sepabate  Sheets  Need  Not  be  Permanently  Fastened  Together 
AT  THE  Time  of  Its  Execution. 

A  will,  written  upon  three  separate  sheets  of  legal  cap  with  tlic 
pages  (written  upon)  numbered  consecutively  from  one  to  eleven  and 
following  each  other  in  regular  order,  executed  by  the  testator  at  the 
physical  end  of  the  will  and  duly  attested,  will  not  be  denied  probate, 
upon  the  ground  that  it  was  not  subscribed  at  the  end  thereof,  merely 
because,  at  the  time  of  it  sexecution,  the  separate  sheets  were  held 
together  by  the  attorney  who  drew  it  and  were  not  permanently  con- 
nected by  any  form  of  fastening.  The  Statute  of  Wills  contains  no 
requirement  that  the  sheets  composing  a  will  should  be  fastened  to- 
gether at  the  time  of  its  execution. 

Proceedings  upon  probate  of  a  will. 

Edward  R.  Hall,  A.  J.  Nellis,  H.  V.  Borst,  B.  F.  Spraker, 
and  Geo.  S.  Kloch,  for  executors ;  J.  D.  Wendell,  R.  P.  Anibal, 
Geo.  C.  Butler,  and  James  A.  Evans,  for  contestants. 
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DuNLAP,  S. —  Josiah  Snell  resided  in  the  town  of  Palatine, 
Montgomery  county,  N.  Y.,  in  December,  1899.  On  the  26th 
day  of  December,  1899,  Edward  E.  Hall,  an  attorney,  residing 
at  St.  Johnsville,  N.  Y.,  some  ten  or  more  miles  from  the  resi- 
dence of  the  deceased,  was  sent  for  by  Mr.  Snell  to  draw  his 
will.  Mr.  Hall  went  to  the  house  of  Mr.  Snell  on  that  day  and 
commenced  drawing  the  will,  offered  for  probate,  which  he  com- 
pleted on  the  morning  of  December  twenty-seventh. 

The  will  was  drawn  on  three  sheets  of  legal  cap  paper,  and 
the  written  portion  covers  the  first  ten  pages  and  most  of  the 
eleventh  page.  At  the  time  of  the  alleged  execution  of  the  will, 
the  three  sheets  of  paper  were  not  fastened  together  in  any  way, 
except  that  Mr.  Hall  had  folded  them  together  and  creased  them 
somewhat,  and,  as  the  testator  and  the  witnesses  signed  the  pa- 
per,  Mr.  Hall  held  them  together  with  his  hand.  The  pages 
were  numbered  from  one  to  eleven,  inclusive,  and  were  in 
regular  order  of  the  sheets  and  pages  to  the  eleventh  page.  The 
testator  subscribed  the  will  at  the  end  of  the  testimonium  clause, 
and  the  witnesses  also  signed  at  the  end  of  the  testimonium 
clause.  There  is  an  attestation  clause  also  on  page  11,  and  im- 
mediately after  the  attestation  clause  the  witnesses  have  signed 
their  names,  and  after  their  names,  have  added  their  residences. 
The  testator  declared  the  paper  to  be  his  last  will  and  testa- 
ment ;  he  subscribed  it  in  the  presence  of  the  witnesses ;  he  re* 
quested  the  witnesses  to  sign  as  witnesses,  and  they  did  sign  in 
his  presence  and  in  the  presence  of  each  other.  It  appears  by 
the  subscribing  witnesses  that  the  testator  was  competent  to 
make  a  valid  will  and  was  in  nowise  incompetent  or  under 
restraint. 

As  I  understand  it,  no  claim  is  made  that  there  was  any  fraud 
connected  with  the  execution  of  the  will,  or  since.  After  the 
execution  of  the  will,  Mr.  Hall  folded  it  up,  placed  it  in  an  en- 
velope and  took  it  to  his  ofiice  in  St.  Johnsville,  where  he 
fastened  the  sheet  together  with  metal  staples. 
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The  coutestants  claim  that,  inasmuch  as  the  three  sheets  were 
not  attached  at  the  execution,  there  was  an  opportunity  for 
fraud,  and  that  the  will  was  not  subscribed  at  the  end  thereof, 
as  required  by  statute,  and  is,  therefore,  invalid. 

It  is  very  clear,  from  the  evidence,  that  the  paper  was  drawn 
by  Mr.  Hall  as  the  testator  requested  it  and  as  he  wanted  it. 
That  it  was  read  over  to  him,  and  that  the  identical  papers  are 
produced  as  the  will  that  were  before  Mr.  Snell  at  the  time  that 
he  executed  the  will.  That  is,  there  is  no  claim  that  any  sheets 
or  papers  have  been  substituted  in  place  of  the  ones  in  Mr. 
Hall's  hand  at  the  time  of  the  execution  of  the  will.  The  ques- 
tion, therefore,  resolves  itself  to  this:  Is  the  will,  consisting 
of  three  sheets,  not  fastened  together  with  staples  or  otherwise 
at  the  time  of  his  execution,  and  which  is  subsequently  attached 
together  with  metal  staples,  properly  executed  under  the  stat- 
utes of  this  State  ? 

If  the  three  sheets,  at  the  time  of  the  execution,  had  been 
fastened  together  with  metal  staples  as  they  were  when  pre- 
sented to  this  court  for  probate,  and  the  testator  had  signed  the 
paper  where  he  did,  in  fact,  sign  it,  I  feel  sure  that  the  con- 
testants would  concede  that  the  will  was  subscribed  by  the  tes- 
tator at  the  end  thereof.  The  testator  did  sign  at  the  physical 
end  of  the  will.  I  am  unable  to  find  any  case  in  this  State  like 
this  one.  There  are  numerous  reported  cases  where  a  paper  has 
been  annexed  to  another  paper  subscribed  by  the  testator,  where 
the  courts  have  held  that  the  testator  did  not  subscribe  the  will 
at  the  end  thereof.  In  each  of  these  cases,  the  paper  attached 
to  the  one  subscribed  by  the  testator  did  not  follow  in  the  con- 
secutive physical  order  as  the  papers  in  this  case  do. 

The  statute  requires  that  the  will  be  subscribed  at  the  end 
thereof.  There  is  no  provision  in  the  statute  as  to  the  manner 
in  which  the  different  sheets  of  paper  comprising  the  will  shall 
be  fastened.  It  is  nowhere  held  that  they  must  be  fastened  or 
connected  by  mechanical  appliance,  or  by  chemical  substance, 
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and  there  is  no  provision  in  the  statute  that  the  will  must  be 
^vritten  on  a  single  sheet  of  paper. 

'*A  will  may  be  written  on  several  sheets  of  paper;  it  is  suf- 
ficient if  the  different  parts  be  connected  by  their  internal  sense, 
coherence,  or  adaptation."    29  Am.  &  Eng.  Ency.  of  Law,  158. 

The  case  under  consideration  is  not  like  those  of  Sisters  of 
Charity  v.  Kelly,  67  X.  Y.  409;  Hewitt^s  Will,  91  id.  261; 
O'Xeil's  Will,  id.  516 ;  Matter  of  Conway,  124  id.  455 ;  Matter 
of  Blair,  152  id.  645  (reported  below,  84  Hun,  581)  ;  Will  of 
Andrews,  43  App.  Div.  394;  affd.,  162  N.  Y.  1 ;  Will  of  Whit- 
ney,  153  id.  259. 

In  all  these  cases,  there  was  some  material  provision  follow- 
ing the  signature  of  the  testator,  which  evidently  referred  to  the 
will,  with  the  intent  to  be  a  part  of  it.  In  these  cases,  the  tes- 
tator did  not  sign  at  the  physical  end  of  the  will,  as  in  this  case. 
The  distinction  between  these  cases  and  the  one  imder  consider- 
ation is  so  obvious  that  it  is  useless  to  point  out  further  than 
to  say  that  the  subscription  of  the  testator  is  at  the  physical  end" 
of  the  will,  and  the  objection  to  the  probate  of  the  will  is  put 
upon  the  ground  that  the  sheets  were  not  attached  together  at 
the  time  of  the  execution  of  the  will.  As  I  have  before  stated, 
the  statute  makes  no  provision  for  the  fastening  together  of  the 
sheets  composing  the  will. 

The  cases  above  hold  that  a  failure  to  subscribe  the  will  at 
the  physical  end  thereof  is  not  a  compliance  with  the  provisions 
of  the  statute,  and  the  rule  is  strictly  held  that  a  will  must  be 
executed  according  to  the  provisions  of  the  statute.  As  there 
is  no  provision  of  the  statute  expressly  requiring  the  sheets  to 
be  annexed,  that  rule  would  not  apply  to  this  case,  and  the 
question  would  then  be,  whether  there  was  any  fraud  connected 
-with  the  execution  of  the  will,  or  whether  any  papers  were  sub- 
stituted subsequent  to  the  execution  of  the  will.  As  I  stated 
before,  there  is  no  claim  of  fraud  or  substitution.  Tarman  & 
Schouler  cite  Ga^s  v.  Gass,  3  Humph.  (Tenn.)  285,  whore  the 
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court  said :  "  The  proof  shows  that  the  will  of  the  testator  was 
written  by  himself  upon  two  sheets  of  paper  which  upon  pro- 
duction appeared  to  have  been  united,  but  there  is  no  proof  that 
they  were  so  at  the  time  of  the  attestation,  nor  is  there  any  di- 
rect proof  that  they  were  both  present  at  the  time  the  witnesses 
attested  the  will.  The  court  charged  the  jury  upon  this  point, 
that  it  was  necessary  where  a  will  was  written  on  separate 
pieces  of  paper,  and  the  last  only  signed  by  the  witnesses,  that 
they  all  should  be  produced  at  the  time  of  the  attestation,  but 
that  this  fact  might  be  proven  by  circumstances.  This  charge 
is  correct." 

In  the  case  of  Ela  v.  Edwards,  16  Gray,  99,  the  court  said: 
"A  further  objection  was  taken  to  the  probate  of  this  instru- 
ment ;  that  it  was  written  on  several  pieces  of  paper.  We  do 
not  understand  that  this  fact  is  fatal  to  the  validity  of  the  will. 
.  .  .  In  the  present  case,  the  diflFerent  papers  are  obviously 
connected  in  their  provisions  and  are  sufficiently  shown  to  have 
been  attested  by  the  witnesses." 

In  Wikoff's  Appeal,  15  Penn.  St.  381,  the  court  said:  "  It 
is  not' essential  to  the  validity  of  the  will  that  the  difiFerent  parts 
of  it  are  physically  connected.  It  is  sufficient  if  they  are  con- 
nected by  their  internal  sense,  or  by  a  coherence  and  adaptation 
of  parts." 

In  Schouler  on  Wills  (2d  ed.),  §  337,  it  is  said:  "  That  if 
the  will  be  written  on  several  sheets,  whether  fastened  together 
or  not,  and  the  last  sheet  only  is  attested  in  form,  the  whole  will 
is  well  executed,  provided  all  the  sheets  were  in  the  room." 

In  Jones  v.  Habersham,  63  Ga.  146,  the  court  held  that:  "A 
will  written  upon  separate  and  detached  sheets  of  paper  may 
still  be  a  good  will,  if  the  writing  propounded  taken  as  one  en- 
tire document,  is  in  all  its  parts  the  identical  testament  made 
by  the  decedent.  Where  the  whole  will  is  in  writing,  and  all  the 
forms  of  law  were  fully  complied  with  for  its  execution  and  at- 
testation, and  the  question  of  the  identity  of  the  several  sheets 
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propouBded,  with  those  on  which  the  will  was  thus  executed 
and  attested,  was  fully  and  fairly  submitted  to  the  jury,  the 
finding  should  not  be  disturbed  unless  some  rule  of  law  has  been 
violated." 

The  same  case  also  holds :  "  It  would  be  a  dangerous  rule  to 
say  that  all  wills  must  be  written  on  one  continuous  sheet  of 
paper,  or  that  they  must  necessarily  be  tied  and  fastened  to- 
gether with  tape  and  a  waxen  or  other  seal." 

The  will  should,  therefore,  be  admitted  to  probate.  A  decree 
will  be  entered  accordingly. 

Probate  decreed. 


Matter  of  the  Probate  of  the  Will  of  Robert  Bonneb, 

Deceased. 

{Surrogate's  Court,  New  York  County,  Filed  November,  1900.) 

Will — ^Undue  Influence— SoucrrAxiON  or  Testatob. 

Undue  influence,  controning  the  execution  of  a  will,  is  not  made 
out  by  proof  that  a  testator,  whose  mind  was  not  impaired,  gave  to 
his  sons  alone  a  stable  of  horses  in  which  he  took  an  especial  pride, 
and  that  he  had  consulted  his  sons  in  regard  to  his  will. 

Reasonable  solicitation  of  the  testator,  upon  the  part  of  children, 
is  not  evidence  of  undue  influence. 

Proceedings  upon  the  probate  of  a  will. 

Underwood,  Van  Vorst,  Rosen  &  Hoyt,  for  proponents; 
David  McClure,  special  guardian,  for  contestants. 

Fitzgerald,  S. —  The  contestants  assert  that  the  instrument 
propounded  as  the  last  will  and  testament  of  Robert  Bonner, 
deceased,  is  not  his  last  will  and  should  not  be  admitted  to 
probate  because  he  was  not  acting  as  a  free  agent  in  executing 
it.     This  assertion  is  based  upon  the  claim  that  the  physical 
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and  mental  condition  of  the  decedent  at  the  time  the  instru- 
ment was  executed  was  such  that  he  was  readily  susceptible  to 
the  influence  of  the  persons  benefited  by  that  instrument,  and 
it  was  by  the  exercise  of  an  overbearing  influence  that  the 
changes  in  the  testamentary  disposition  of  Mr.  Bonner  were 
effected.  In  the  case  at  bar  there  are  lacking  many  of  the  ele- 
ments which  frequently  accompany  the  domination  of  one  mind 
over  another  in  procuring  a  testamentary  disposition  of  prop- 
erty. No  effort  appears  to  have  been  made  to  prevent  free 
access  to  the  testator  by  the  persons  who  are  alleged  to  have 
been  discriminated  against  in  the  instrument.  I  do  not  find 
from  the  testimony  that  Mr.  Bonner's  mind  "  was  impaired  by 
age,  sickness,  disease,  intemperance  or  any  other  cause  which 
might  have  overcome  a  mind  naturally  strong  and  unim- 
paired." The  terms  of  the  will,  either  standing  alone  or  as 
compared  with  the  will  of  1898,  are  not  "grossly  unjust  or 
the  division  unequal."  The  argument  which  is  based  on  the 
difference  between  the  two  wills  is  very  much  weakened,  first, 
by  the  fact  that  the  will  of  1898  was  only  intended  as  tenta- 
tive, and,  second,  the  execution  of  another  will  was  rendered 
imperative  by  the  death  of  decedent's  son,  Andrew  Allen  Bon- 
ner. To  support  the  claim  of  undue  influence  in  this  case  it 
must  be  found  that  the  persons  benefited  by  the  change  of  the 
testamentary  purposes  of  the  testator  in  the  paper  in  contro- 
versy engaged  in  or  were  cognizant  of  a  conspiracy  to  effect 
it.  To  accomplish  their  purpose,  I  must  find  that  these  sons, 
reputable  men  of  mature  years,  with  means  of  their  own,  who 
appear  to  have  enjoyed  the  affection  and  confidence  of  their 
parent,  were  guilty  of  the  employment  of  artifice,  deceit  and 
fraud  upon  an  unsuspecting  and  affectionate  father  who  was 
nearing  his  end,  and  of  abusing  the  confidence  which  he  re- 
posed in  them.  There  is  nothing  surprising  in  the  fact  that 
the  testator  consulted  with  his  sons  in  making  his  will.  This 
circumstance  was  not  peculiar  to  the  will  of  1899.     As  far 


MATTER  OF  BOXNER.  19 

back  as  June,  1886,  he  appears  to  have  modified  his  testament- 
ary intentions  upon  the  request  of  his  sons.  Contestants'  ex- 
hibit is  in  evidence  (No.  17),  which  is  a  memorandum  in  the 
writing  of  Robert  Bonner,  and  signed  by  him  as  of  that  date, 
was  written  at  a  time  when  Mr.  Bonner  was  admittedlv  in  the 
full  possession  of  his  faculties,  was  not  susceptible  to  undue 
influence  and  no  attempt  had  been  made,  or  would  have  been 
successful,  to  overpower  his  judgment.  Reasonable  solicitation 
upon  the  part  of  children  or  other  near  relatives  is  not  an  in- 
dication of  undue  influence ;  reasonable  importunity,  the  courts 
have  held,  may  even  be  permitted  to  persons  closely  related  to 
the  testator  without  impairing  the  will.  There  is  no  e\ddence 
here  of  urgent  solicitation  or  importunity.  I  have  not  been 
convinced  that  there  was  any  great  discrimination  as  between 
the  natural  recipients  of  the  testator's  bounty.  Whatever  dif- 
ference there  was  is  fully  accounted  for  by  the  habits  of  the 
man,  his  mode  of  life  and  his  well-known  characteristics.  He 
was  proud  to  boastfulness  of  "  Bonner  blood  "  and  "  Bonner 
brains."  It  is  in  evidence  that  he  wished  to  keep  the  Bonner 
fortune  in  Bonner  hands;  that  he  desired  his  money  should 
follow  the  blood.  During  life  he  took  an  absorbing  interest  in 
horses.  His  name  had  been  prominently  identified  with  the 
improvement  of  the  breed  of  horses,  their  care  and  training. 
Is  it  surprising  that  he  was  anxious  that  the  stable  he  had 
ooUeeted,  whose  possession  had  cost  him  a  fortune,  should  be 
possessed  and  enjoyed  by  those  of  his  own  name  and  blood  and 
his  name  remain  associated  with  it?  In  his  lifetime,  and  at 
a  period  when  his  mental  vigor  was  unquestioned,  when  it  is 
not  suggested  that  his  will  could  be  dominated  by  another,  he 
had  turned  over  the  New  York  Ledger  to  his  sons,  giving  to 
his  daughter  no  share  therein.  Did  not  this  manifest  his 
pride  of  family,  his  concern  that  this  enterprise  should  remain 
identified  with  the  name  of  its  founder?  I  feel  compelled  to 
believe  that  he  was  animated  by  a  similar  motive  in  disposing 
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of  his  stable.  To  entertain  the  notion  that  Mr.  Bonner  was 
unduly  influenced  in  executing  the  paper  propounded,  I  must 
assume  that  at  the  time  of  its  execution  and  immediately  prior 
thereto  his  intellectual  faculties  had  been  impaired,  and  that 
he  had  mentally  deteriorated.  The  evidence  shows  that  the 
witness  whose  testimony  is  chiefly  relied  upon  to  establish  the 
facts  essential  to  sustaining  the  contention  of  the  contestants 
was  in  frequent  communication  with  the  decedent  at  about  this 
time,  and  made  no  objection  to  transacting  important  business 
concerning  the  disposition  of  her  interest  in  the  Ledger  prop^ 
erty.  It  is  unlikely  that  she  would  have  done  this  unless  the 
testator  was  then  in  a  fit  mental  condition  to  transact  business. 
Her  willingness  to  discuss  with  Mr.  Bonner  the  negotiation  of 
the  agreement  in  respect  to  her  interest  in  the  Ledger  prop- 
erty, and  take  his  advice  with  reference  to  the  execution  of  the 
agreement,  was  a  practical  recc^ition  of  his  mental  capacity 
and  the  strongest  kind  of  evidence  of  her  belief  in  his  unim- 
paired mental  power.  The  objections  to  the  probate  of  the 
paper  propounded  have  not  been  sustained  by  the  evidence  ad- 
duced, and  a  decree  may  be  submitted  admitting  the  will  to 
probate. 

Probate  decreed. 


Matter  of  the  Judicial  Settlement  of  the  Accounts  of  the 
Executors  of  Estheb  Woods,  Deceased. 

(Surrogate's  Court,  New  York  County ,  Filed  November ,  1900.) 

1.  Will — Devise — Upow  Conditions  Subsequent — Bequest  of  Residuabt 
Estate  Upon  a  Condition  Pbecedent — ^Vesting — Secubitt  to  Re- 
maindebmen. 

Under  a  devise  and  bequest  to  S.  H.  and  E.  H.  of  the  use  for  Ufe 
of  a  house  and  its  contents^  provided  they  make  it  their  residence, 
take  care  of  certain  family  portraits  therein  and  do  not  let  or  under- 
let the  house,  with  power  to  them  to  appoint  the  remainder  to  their 
children  if  the  above  conditions  are  fulfilled,  and,  upon  acceptance  of 
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Bucb  deviae  and  bequest,  they  to  have  the  residuary  estate  of  the 
testatrix,  consisting  of  personalty,  S.  H.  and  £.  H.  take  immediately 
upon  the  death  of  the  devisor,  life  estates  in  the  house  and  its  con- 
tents and  a  right  to  appoint  the  remainder,  subject  in  each  case  to 
be  defeated  by  their  failure  to  perform  the  said  conditions;  but,  upon 
their  acceptance  of  the  said  devise  and  bequest  as  conditioned,  they 
take  an  absolute  estate  in  the  residuary  estate,  and  persons,  to  whom 
an  identical  devise  and  bequest  was  made  in  case  S.  H.  and  E.  H. 
should  refuse  to  accept,  take  no  interest  therein. 

S.  K.  and  E.  H.,  as  owners  of  the  personalty,  need  give  no  security 
therefor,  not  even  for  the  contents  of  the  house. 

2.  Legatee — Identity  Provable  bt  Parol. 

The  identity  of  a  legatee  may  be  proved  by  parol. 

3.  CoBPOBATioN — Gift  to  Pebsons  "  Who,  at  the  Time  of  My  Death, 

Shall  be  Trustees  "  of  a  Cemetery. 

A  gift  to  "  the  persons  who,  at  the  time  of  my  death,  shall  be  trus- 
tees of  the  Rural  Cemetery  at  White  Plains,"  in  trust,  to  keep  a 
family  plot  in  order,  is  a  gift  to  the  corporation  maintaining  the 
cemetery. 

4.  Residuary  Legatees — If  They  Do  Not  Object  to  a  Gift  as  Invalid, 

Others  Cannot. 

Contestants  have  no  standing  to  attack  the  validity  of  such  a  gift, 
where  persons,  found  to  be  the  sole  residuary  legatees,  do  not  object 
to  it,  as  the  gift,  if  declared  invalid,  will  go  to  increase  the  residuary 
estate. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
executors. 

George  L.  Ingraham,  for  executors;  Charles  H.  Brush  and 
Charles  F.  Brown,  for  legatees;  Wilson  Brown,  for  White 
Plains  Cemetery;  Daniel  J.  Hol-den,  Franklin  C.  Hoyt,  James 
E.  Kelly  and  James  Barclay,  for  contestants;  Jordan  J.  Kol- 
lins,  James  W,  Grerard,  special  guardians. 

Thomas,  S. —  I  construe  the  will  of  the  testatrix,  as  to  the 
clauses  or  paragraphs  numhered  fifteenth,  sixteenth,  seven- 
teenth and  twenty-first,  as  follows:  The  testatrix  devises  and 
bequeaths  to  Sarah  Hart  and  Esther  Hart  an  estate  or  inter- 
est in  the  house  No.  38  East  Third  street,  in  the  city  of  New 
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York,  with  all  of  its  contents,  for  their  use  during  the  term 
of  their  natural  lives.  This  devise  and  bequest  is  upon  con- 
dition that  they  make  said  property  their  residence,  and  upon 
the  further  condition  that  they  preserve  and  take  care  of  the 
portraits  of  the  deceased  husband  of  the  testatrix  and  of  her 
two  deceased  sons,  which  were  in  said  house  and  which  must  re- 
main there.  The  conditions  annexed  to  this  devise  and  bequest 
are  conditions  subsequent,  and  may  operate,  upon  the  breach 
of  any  of  them,  to  give  to  the  heirs-at-law  of  the  testatrix  as  to 
the  real  estate,  and  to  her  next  of  kin  as  to  her  personalty,  a 
right  of  action  which  is  the  modern  substitute  for  what,  at  com- 
mon law,  was  a  right  to  enter  for  condition  broken.  The  right 
to  the  use  of  the  property,  upon  the  terms  prescribed,  which  is, 
in  legal  effect,  an  estate  for  life  subject  to  be  defeated  by  a 
breach  of  one  of  the  conditions  subsequent,  vested  forthwith  and 
at  once,  at  the  death  of  the  testatrix,  in  the  devisees  and  lega* 
tees  named.  The  fee  of  this  real  property,  remaining  after  the 
death  of  Sarah  Hart  and  Esther  Hart,  did  not  vest  in  them, 
under  the  fifteenth  clause,  and  the  testatrix  never  intended  that 
it  should  vest  in  them,  and  it  is  not  included  in  the  devise  to 
them.  As  to  this  remainder  in  fee,  a  power  is  given  to  them  to 
appoint  the  ultimate  owner,  by  last  will,  to  such  of  their  chil- 
dren as  they  may  designate  by  their  last  will  and  testament, 
provided  and  upon  condition  that  they  accept  the  property  with 
the  conditions  imposed,  and  during  their  lives  occupy  the  same 
as  a  residence,  and  do  not  let  or  underlet  the  same.  The  con- 
ditions as  to  continued  residence  upon  the  property  and  re- 
fraining from  letting  or  underletting  the  same,  are  conditions 
upon  which  depend  the  right  to  exercise  the  power  of  appoint- 
ing the  remainder,  and  are  not  conditions  precedent  to  post- 
pone or  prevent  the  vesting  of  the  devise  and  bequest  of  the 
house  and  furniture,  subject  t  oconditions  subsequent  as  already 
stated.  In  case  the  said  Sarah  Hart  and  Esther  Hart  do  not 
accept  the  said  bequest  and  devise  to  them,  then  the  said  prop- 
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erty,  No.  38  East  Third  street,  with  its  contents,  is  given  to 
Martha  Ann  Hart  and  Imogene  L.  Guion,  upon  the  same  con« 
ditions,  and  with  like  power  to  appoint  the  remaindermen  from 
snch  of  their  children  as  they  may  designate  by  their  last  will 
and  testament.  All  of  the  rest,  residue  and  remainder  of  the 
estate  of  the  testatrix  she  gives  and  bequeaths  unto  Sarah  Hart 
and  Esther  Hart,  if  they  accept  the  devise  and  bequest  already 
mentioned,  and  if  they  make  their  residence  in  the  house  No. 
38  East  Third  street,  in  the  city  of  New  York,  as  therein  pro- 
vided and  conditioned,  and  not  otherwise.  This  residuary  de- 
vise and  bequest  is  subject  to  the  condition  precedent  that  the 
persons  named  shall  accept  the  devise  and  bequest  of  the  rights 
in  the  Third  street  house  and  its  contents,  tendered  to  them, 
and  shall  make  that  place  their  residence.  If  they  did  this, 
their  rights  as  absolute  owners  forthwith  became  vested'  in  the 
residuary  estate,  and  is  not  made  subject  to  be  defeated  by  any 
condition  subsequent,  and  it  is  not  to  be  abridged  by  any  limita- 
tion. A  condition  subsequent  is  not  to  be  implied  where  none 
is  created;  neither  is  a  partial  intestacy  to  be  created  by  a 
forced  construction  of  words.  If  Sarah  Hart  and  Esther  Hart 
should  fail  to  accept  the  devise  and  bequest  of  the  limited  es- 
tate tendered  to  them  in  the  Third  street  house,  a  similar  al- 
ternative devise  and  bequest  of  the  residuary  estate  is  made  to 
Martha  Ann  Hart  and  Imogene  L.  Guion.  The  rights  of  Sarah 
Hart  and  Esther  Hart,  if  they  have  accepted  the  devise  to  them, 
exclude  all  claim  of  Martha  Ann  Hart  and  Imogene  L.  Guion, 
who,  upon  no  contingency  whatever,  can  ever  take  any  interest 
under  any  of  the  clauses  now  under  consideration.  Their 
rights  depend  upon  the  contingency  that  Sarah  Hart  and  Esther 
Hart  might  not  accept,  and,  if  Sarah  Hart  and  Esther  Hart 
have  accepted,  then  they  never  can  acquire  anything.  No 
language  in  the  will  grants  anything  to  Martha  Ann  Hart  and 
Imogene  L.  Guion,  or  to  any  other  person,  if  or  when  the  first 
devisees  disappoint  the  wishes  of  the  testatrix  or  violate  any  of 
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the  conditions  of  continued  ownership,  or  of  power  to  appoint 
the  remainder.  In  case  of  a  breach  of  any  condition,  title 
would  fail  only  as  to  No.  38  East  Third  street  or  its  contents, 
and  the  benefits  would  accrue  to  the  heirs  and  next  of  kin  of 
the  testatrix  as  such,  and  not  to  any  person  specifically  desig- 
nated in  the  will.  The  proof  taken  before  me  requires  the  find- 
ing that  Sarah  Hart  and  Esther  Hart  have  accepted  the  devise 
tendered  to  them;  that  they  have  made  the  Third  street  house 
their  residence,  and  that  up  to  this  time,  they  have  complied 
with  every  condition  imposed  by  the  testatrix,  and  with  every 
wish  that  she  has  expressed  in  her  will.  The  conclusion  which 
I  have  reached  as  to  the  proper  construction  of  the  will  makes 
it  unnecessary  for  me  to  discuss  the  question,  so  elaborately 
and  carefully  presented  by  the  numerous  counsel  representing 
the  various  interests,  as  to  an  alleged  suspension  of  the  power 
of  alienation.  No  one  claimed  that  two  successive  life  estates, 
with  power  to  appoint  a  remiainder,  are  not  entirely  valid. 
Since  I  determine  that  the  residuary  legatees  are  now  entitled 
to  take  the  residuary  personalty  absolutely  and  free  from  any 
condition,  it  follows  that  no  bond  can  be  required  as  to  anything 
except  only,  perhaps,  the  contents  of  the  Third  street  house,  as 
to  which  they  are  tenants  for  life.  They  will  not  be  required  to 
furnish  a  bond  as  a  condition  for  the  delivery  to  them  of  the 
contents  of  that  house  at  the  time  of  the  death  of  the  testatrix, 
for  the  reason  that  they  are,  by  virtue  of  the  residuary  clause, 
entitled  to  the  remainder  of  such  personalty  after  the  expira- 
tion of  their  life  interests  therein.  The  contingency  that  they 
may  forfeit  a  right  to  continued  use  of  this  particular  per- 
sonalty by  the  breach  of  a  condition  subsequent,  does  not  de- 
feat or  cut  down  their  title.  Even  as  to  real  estate,  such  a  con- 
tingency  is  not  an  estate  vested  in  the  heirs  of  the  testator,  and 
though  it  may  be  released,  it  cannot  be  granted  or  transferred 
by  them.  I  have  not  been  referred  to  any  case  where  the  power 
has  been  asserted,  in  a  court  of  probate  or  a  court  of  equity,  to 
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require  a  bond  in  such  a  case.  The  exercise  of  such  a  power 
in  this  case,  if  it  exists  and  is  discretionary,  should  be  refused, 
because  it  might  result  in  defeating  a  wish  of  the  testatrix, 
based  on  sentimental  considerations,  that  the  persons  selected 
by  her  should  protect,  care  for  any  enjoy  the  articles  of  her  per- 
sonal use  and  the  portraits  of  those  who  were  dear  to  her.  The 
Rural  Cemetery  at  White  Plains,  referred  to  in  the  second 
paragraph  of  the  will,  has  been  shown  by  evidence  taken  before 
me  to  be  the  corporation  having  the  legal  title  of  "  White 
Plains  Rural  Cemetery."  The  church  described  in  the  second 
paragraph  as  "  the  White  Plains  Methodist  Episcopal  Church, 
in  the  County  of  Westchester  and  State  s>i  ^ew  York,  also 
known  as  the  Village  Church,^'  was  also  shown  to  be  the  cor- 
poration legally  known  as  the  "  Memorial  Methodist  Episcopal 
Church  of  White  Plains."  The  identity  of  a  legatee  may  be 
proved  by  parol.  Riley  v.  Diggs,  2  Dem.  184.  The  gift  ol 
$2,000  to  "  the  persons  who  at  the  time  of  my  death  shall  be 
trustees  of  the  Rural  Cemetery  at  White  Plains,"  etc.,  in  trust 
to  apply  the  income  in  keeping  the  testatrix's  family  burial  plot 
in  order,  is  objected  to  by  certain  of  the  contestants,  who  also 
object  to  the  claims  of  the  residuary  legatees.  Since  the  claims 
of  the  residuary  legatees  are  established,  and  they  do  not  ob- 
ject, and  the  invalidity  of  the  legacy  would  increase  their  shares 
in  the  estate  (Riker  v.  Cornwell,  113  N.  T.  115),  the  object- 
ants  have  no  standing  to  urge  the  objection,  and  it  must  be 
overruled  on  this  ground.  The  gift  to  the  trustees  of  the  ceme- 
tery, as  such,  to  be  invested  and  expended  by  them  in  a  matter 
which  concerns  the  affairs  of  the  corporation,  is  a  gift  to  the 
corporation.  Matter  of  Wesley,  43  N.  Y.  St.  Repr.  952,  affd., 
136  X.  Y.  638;  First  Presbyterian  Church  v.  McKallor,  35 
App.  Div.  98,  101;  Chamberlain  v.  Chamberlain,  43  K.  Y. 
424,  347.  The  decree  may  be  settled  on  notice.  Parties  deem- 
ing themselves  entitled  to  costs  will  notice  bills  of  costs  for  tax- 
ation, and  all  questions  will  then  be  disposed  of. 
Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  Accounts  of  James 
O'Brien,  as  Executor,  etc.,  of  Ellen  O'Bbien,  Deceased. 

{Surrogate* a  Court,  New  York  County,  Filed  November,  1900.) 

Executor  and  Administrator — Right  of  Unpaid  Judgment  Creditor  to 
Open  the  Settlement  of  the  Executor's  Accounts  Suspended  bt  a 
Reversal  of  the  Judgment. 

Where  a  judgment,  under  which  an  unpaid  creditor  of  an  estate 
procured  the  opening  of  the  settlement  of  the  accounts  of  the  execu- 
tor, is  reversed  and  a  new  trial  granted,  the  creditor  becomes  merely 
a  creditor  holding  a  disputed  claim,  and,  where  his  right  to  compel 
an  accounting  has  become  barred  by  time,  the  order  opening  the  set- 
tlement of  the  accounts  of  the  executors  must  be  vacated,  without 
prejudice,  however,  to  a  further  application  by  the  creditor  should  he 
again  recover  judgment. 

Motion  by  an  executor  to  vacate  an  order  opening  a  decree, 
settling  the  accounts  of  the  executor,  and  permitting  the  peti- 
tioner to  file  objections  thereto. 

Abram  Kling,  for  executor;  Davies,  Stone  &  Auerbach,  for 
Daniel  J.  Early,  receiver. 

Thomas^  S. — ^The  order  of  March  9,  1900,  vacating  the  de- 
cree rendered  in  1888  on  the  accounting  of  the  executor,  and 
admitting  the  petitioner  to  intervene  and  file  objections  to  the 
account,  was  proper  on  the  facts  then  existing,  the  material  cir- 
cumstances being  that  a  judgment  had  been  obtained  by  the 
petitioner  which  was  then  in  full  force.  The  Statute  of  Limita- 
tions was  held  not  to  bar  the  remedy  for  an  accounting,  be- 
cause that  remedy,  as  a  means  for  enforcing  his  judgment,  did 
not  accrue  to  the  petitioner  until  the  judgment  was  obtained, 
and  the  decision  in  Matter  of  Gall,  40  App.  Div.  114,  42  id. 
255,  was  referred  to  as  the  controlling  authority.  Since  the 
granting  of  that  order  the  judgment  which  was  its  foundation 
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has  been  reversed  and  a  new  trial  ordered^  and  the  petitioner 
now  stands  as  a  person  claiming  to  be  a  creditor,  holding  a  dis^ 
puted  claim  not  yet  in  judgment.  As  such,  his  remedy  to  com- 
pel an  accounting  was  long  since  barred.  Hatter  of  Van  Dyke, 
44  Hun,  394.  The  motion  to  vacate  the  order  heretofore  made 
must,  therefore,  be  granted,  but  without  prejudice  to  any  fur^ 
ther  application  after  the  recovery  of  a  judgment  The  motion 
to  compel  the  filing  of  an  inventory  is  denied,  also  without 
prejudice. 

Decreed  accordingly. 


Matter  of  the  Application  for  Letters  of  Administration  on  the 
Estate  of  Giuseppi  Fattosini,  sometimes  called  John  Gagh 
G£N£^  olia^  GiUBEPPi  Mattobini^  Deceased. 

<fiMrropo*c*«  Court,  Westchester  County,  Filed  Vovemher,  1900.) 

Aliens — Right  of  Consul  General  of  Italy  to  Adhinisteb  on  Estate  of 
Italian  Subject — Secubitt. 

Where  an  Italian  subject  dies  intestate  in  and  leaves  property  in 
the  State  of  New  York,  and  his  only  next  of  kin  are  in  Italy,  the 
Consul  General  of  Italy  has,  under  treaties  with  the  United  States, 
exclusive  right  to  administer  upon  his  estate  and  may  apply  for 
letters  in  the  court  of  the  proper  surrogate. 

He  need  give  no  security  where  there  are  no  creditors  of  the  dece- 
dent. 


Application  for  letters  of  administration. 

D.  E.  Humphreys,  for  petitioner ;  no  other  appearances. 

SiLEMAN^  S. — This  is  an  application  upon  the  petition  of 
Giovanni  Branchi,  Consul  General  of  Italy,  for  the  issuance  of 
letters  of  administration  to  him  upon  the  estate  of  the  ahove 
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named  decedent,  an  Italian  subject,  who  died  and  left  property 
within  the  county  of  Westchester. 

The  petition  alleges  that  the  decedent  left  him  surviving  a 
widow  and  two  minor  children,  his  only  next  of  kin,  all  resid- 
ing at  Castelletto,  Verona,  Italy. 

In  the  absence  of  creditors,  under  the  State  statute  the  ad- 
ministration should  go  to  the  county  treasurer,  but  the  ques- 
tion is  presented  whether  or  not  the  treaty  between  the  United 
States  and  Italy  supersedes  the  State  law,  and  whether  or  not 
the  treaty  authorizes  and  empowers  the  consul  general  to  ad- 
minister upon  the  estates  of  Italian  subjects  dying  within  the 
jurisdiction  of  his  consulate. 

The  rights  of  the  Consul  General  of  Italy  were  under  con- 
sideration in  this  court  and  discussed  in  Matter  of  Tartaglio, 
12  Misc.  Rep.  245,  and  it  was  there  held  that  the  distributive 
shares  in  the  estate  of  an  Italian  subject  belonging  to  next  of 
kin  resident  in  Italy  were  payable  to  the  consul  general,  and  a 
decree  was  made  directing  the  county  treasurer,  with  whom  the 
distributive  shares  had  been  deposited,  to  make  such  payment. 

There  can  be  no  question  that  State  statutes  must  give  way, 
in  so  far  as  they  are  not  in  accord  with  the  obligations  of  the 
Federal  government  imder  its  treaties  with  foreign  nations,  and 
they  must  be  construed,  and  the  procedure  of  local  courts  must 
be  made  to  conform  as  nearly  as  practicable  to  the  treaty  obliga- 
tions of  the  Federal  government. 

Treaty  provisions  are  to  be  construed  with  much  more  liber- 
ality than  legislative  enactments.  Terms  and  words  used  in 
the  former  are  to  be  given  the  broadest  meaning  in  order  to 
effectuate  the  liberal  intentions  of  the  high  contracting  parties. 
Due  regard  must  be  had  to  difference  in  languages,  nice  dis- 
tinctions must  be  avoided,  and  the  great  purpose  of  convenient 
international  intercourse  must  be  borne  in  mind. 

It  has  been  said  that  a  foreign  consul,  without  specific  au- 
thority, has  the  general  right  to  protect  the  rights  and  property 
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of  a  person  of  his  nation  within  the  jurisdiction  of  his  con- 
sulate (The  Bello  Corrunes,  6  Wheat.  168)  ;  and  that  foreign 
consuls  have  power  to  administer  upon  the  estates  of  their  fel- 
low subjects  deceased  within  their  territorial  consulate.  Wheat. 
Int.  L.  (2d  ed.)  151,  and  Woolsey  Int.  L.,  §  96. 

While  there  may  be  this  inherent  power,  a  fair  construction 
of  the  treaty  with  Italy  gives  to  the  consul  general  specifically 
the  power  claimed.  Article  22  of  the  Commercial  Treaty  of 
1871  provides  that:  "  The  citizens  of  each  of  the  contracting 
parties  shall  have  power  to  dispose  of  their  personal  goods 
within  the  jurisdiction  of  the  other,  by  a  sale,  donation,  testa- 
ment or  otherwise,  and  the  representatives,  being  citizens  of 
the  other  party,  shall  succeed  to  their  personal  goods,  whether 
by  testament  or  ah  intestato,  and  they  may  take  possession 
thereof,  either  by  themselves  or  others  acting  for  them,  and 
dispose  of  the  same  at  their  will,  paying  such  dues  only  as  the 
inhabitants  of  the  country  wherein  said  goods  are  shall  be  sub- 
ject to  pay  in  like  cases." 

Articles  9,  16  and  17  of  the  Consular  Treaty  of  1878,  pro- 
vide: 

"Article  9.  Consuls  general,  consuls,  vice-consuls  and  con- 
sular agents  may  have  recourse  to  the  authorities  of  the  re- 
spective countries  within  their  district,  whether  Federal  or 
local,  judicial  or  executive,  for  the  purpose  of  complaining  of 
any  infraction  of  the  treaties  or  conventions  existing  between 
the  United  States  and  Italy,  as  also  in  order  to  defend  the 
rights  and  interests  of  their  countrymen." 

"Article  16.  In  case  of  the  death  of  a  citizen  of  the  United 
States  in  Italy,  or  of  an  Italian  citizen  in  the  United  States, 
who  has  no  known  heir  or  testamentary  executor  designated 
by  him,  the  competent  local  authorities  shall  give  notice  of  the 
fact  to  the  consuls  or  consular  agents  of  the  nation  to  which 
the  deceased  belongs,  to  the  end  that  information  may  be  at 
once  transmitted  to  the  parties  interested." 
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"Article  17.  The  respective  consuls  general,  consuls,  vice- 
consuls  and  consular  agents,  as  likewise  the  consular  chancel- 
lors, secretaries,  clerks  or  attaches,  shall  enjoy  in  both  countries 
all  the  rights,  prerogatives,  immunities  and  privileges  which 
are  or  may  hereatfer  be  granted  to  the  officers  of  the  same  grade 
of  the  most  favored  nation." 

This  provision  giving  to  the  Italian  consuls  general  all  the 
rights,  prerogatives  and  privileges  of  officers  of  the  same  grade 
of  other  more  favored  nations  means  more  favored  in  respect 
of  the  particular  matter  in  regard  to  which  a  question  may 
arise,  and  is  not  to  be  made  applicable  only  in  cases  where  a 
treaty  taken  as  a  whole  is  more  favorable. 

Now,  upon  examining  the  treaties  of  the  United  States  with 
foreign  nations,  we  find  the  treaty  of  July  27,  1853,  with  the 
Argentine  Republic,  and  in  that  this  provision : 

"Article  9.  If  any  citizen  of  the  two  contracting  parties  shall 
die  without  will  or  testament  in  any  of  the  territories  of  the 
other,  the  consul  general  or  consul  of  the  nation  to  which  the 
deceased  belonged,  or  the  representative  of  such  consul  general 
or  consul  in  his  absence,  shall  have  the  right  to  intervene  in 
the  possession,  administration  and  judicial  liquidation  of  the 
estate  of  the  deceased,  conformably  with  the  laws  of  the  country, 
for  the  benefit  of  the  creditors  and  legal  heirs." 

Considering  carefully  the  language  of  this  treaty,  the  Argen- 
tine Republic  would  seem  to  be  treated  more  liberally  and  with 
more  favor,  and  given  greater  specific  rights  than  the  King- 
dom of  Italy  under  its  treaties ;  therefore,  it  follows  that  under 
this  "  most  favored  nation  "  clause  we  must  give  to  the  Consul 
General  of  Italy  the  same  powers  and  rights  conferred  upon 
the  Consul  General  of  the  Argentine  Republic. 

This  leads  to  the  conclusion  that  not  only  by  inherent  right, 
but  by  specific  treaty  provision  the  Consul  General  of  Italy  is 
entitled  to  administer  in  this  case,  and  is  preferred  to  the  per- 
sons entitled  under  the  State  statutes. 
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This  administration,  however,  must  be  had  as  provided  in 
the  treaty  of  the  Argentine  Republic,  "  conformably  with  the 
laws  of  the  country  for  the  benefit  of  creditors  and  legal  heirs." 

While  it  probably  is  true  that  under  inherent  power,  as  well 
as  under  specific  treaty  provisions,  a  consul  general  could  de- 
mand, sue  for  and  collect  the  assets  of  countrymen  dying  within 
hia  jurisdiction  without  the  aid  of  the  machinery  of  the  Surro- 
gate's Court,  nevertheless,  under  article  9  of  the  Italian  Con- 
sular Treaty,  above  cited,  he  has  the  right  to  come  into  the  Sur- 
rogate's Court  to  defend  his  countrymen,  and  having  done  so  he 
is  entitled  to  our  aid  as  contemplated  by  the  treaty. 

We  are  next  brought  to  the  question  of  security.  While  it 
is  policy  to  give  treaties  the  broadest  and  most  liberal  construc- 
tion, and  to  extend  to  foreign  subjects  through  their  respective 
representatives  all  the  facilities  accorded  to  citizens,  at  the  same 
time  it  cannot  be  argued  that  the  United  States  intended  to  de- 
prive any  of  its  citizens  of  rights  accorded  to  them  under  their 
local  laws.  That  is  to  say,  it  cannot  be  said  that  the  Federal 
government  intends  to  take  away  from  citizen  or  resident  credi- 
tors of  a  deceased  alien  the  security  which  is  provided  for  un- 
der State  laws,  and,  therefore,  the  administration  to  be  granted 
to  the  consul  general  can  only  be  upon  giving  the  bond  provided 
for  by  State  law,  the  penalty,  however,  to  be  double  the  amoimt 
of  the  debts  due  to  resident  creditors,  or  double  the  amount  of 
the  assets,  in  case  the  estate  be  insolvent. 

Upon  satisfactory  evidence,  however,  that  the  decedent  here 
died  without  debts  due  resident  creditors,  letters  of  adminis- 
tration will  issue  without  the  giving  of  bond. 

Letters  of  administration  granted. 
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Matter  of  the  Estate  of  Eliza  Seaes,  Deceased. 

(Surrogates  Court,  Cattaraugus  County,  Filed  November,  1900.) 

1.  Will — When  the  Attorney  Can  Testify  to  Its  Execution — Code  C. 

P.,  §S  836,  836. 

Unless  an  attorney  is  a  subscribing  witness  to  a  will  he  cannot 
testify  to  its  execution  by  his  client. 

2.  Same — ^Execxttion — Failube  of  Witnesses^  Memory  of  the  Facts. 

Where  a  will,  executed  fifteen  years  ago,  contains  a  full  attestation 
clause,  and  the  signatures  of  the  testatrix  and  those  of  the  subscrib- 
ing witnesses  are  duly  proved,  probate  should  be  granted,  although 
the  said  witnesses  are  presently  unable  to  testify  affirmatively  that 
the  testatrix  declared  the  instrument  to  be  her  will  and  requested 
them  to  sign  it  as  witnesses. 

Proceedings  on  probate  of  will. 

Goodwill  &  Benson,  for  proponent;  Ansley  &  Spencer,  for 
contestants. 

Davie,  S. —  The  testatrix  died  March  26,  1900,  leaving  her 
surviving  one  daughter  and  two  grandsons,  the  children  of  a 
deceased  son,  as  her  only  heirs-at-law  and  next  of  kin. 

The  instrument  offered  for  probate  bears  date  July  25,  1884, 
and  by  its  provisions  the  te^atrix  gives  her  entire  estate  to 
the  daughter.  The  grandsons  contest  the  probate  on  the  al- 
leged grounds  of  undue  influence  and  lack  of  testamentary  ca- 
pacity, as  well  as  upon  the  ground  of  a  failure  to  comply  with 
the  statutory  requirements  in  the  execution  of  the  will. 

The  evidence  quite  satisfactorily  shows  testamentary  capa- 
city on  the  part  of  the  testatrix  at  the  date  of  the  execution 
of  the  will;  and,  while  it  appears  that  the  relations  between 
the  testatrix  and  the  daughter,  her  sole  beneficiary,  were,  at 
the  time  of  the  making  of  the  will,  of  a  dose  and  confidential 
character,  yet  the  evidence  falls  far  short  of  being  sufficient 
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to  defeat  probate  on  the  ground  of  undue  influence.  The  rule 
seems  to  be  well  settled  that  to  avoid  a  will  on  the  ground  of 
undue  influence  it  must  be  made  to  appear  that  it  was  obtained 
by  means  of  influence  amounting  to  moral  coercion^  destroying 
free  agency,  or  by  importunity  which  could  not  be  resisted, 
so  that  the  testator  was  constrained  to  do  that  which  was  against 
his  actual  will,  but  which  he  was  unable  to  refuse  or  too  weak 
to  resist.    Brick  v.  Bri<i,  66  N.  T.  M4. 

In  those  cases  where  one  member  of  a  family  obtains  con- 
trol of  a  parent,  aged  and  infirm,  by  constant  importunity  and 
insidious  efforts,  and  produces  a  testamentary  disposition  in 
favor  of  the  one  exercising  such  influence,  and  to  the  exclusion 
of  those  having  equal  claims,  it  becomes  necessary  for  the  law 
to  extend  its  protection  in  order  to  prevent  such  improper  and 
unjust  interference.  Delafield  v.  Parish,  25  N.  T.  95 ;  Tyler 
V.  Gardiner,  35  id.  594.  Yet  the  evidence  fails  to  bring  this 
case  within  the  operation  of  the  principles  enunciated  by  the 
cases  last  cited.  The  will  in  question  was  executed  more  than 
fifteen  years  before  the  death  of  the  testatrix,  and  at  a  time 
when  she  possessed  good  business  capacity ;  substantial  reasons 
are  also  disclosed  for  discrimination  in  favor  of  the  daughter 
as  against  the  contestants,  and,  all  considered,  it  cannot  be  said 
that  the  will  is  unjust  or  harsh  in  its  terms  or  provisions. 

These  considerations  eliminate  every  question  on  this  contest 
aside  from  that  of  the  formal  execution  of  the  will.  On  the 
trial  the  proponent  called  as  a  witness  the  attorney  who  pre- 
pared and  superintended  the  execution  of  the  will,  and  sought 
to  establish  by  his  evidence  the  details  of  such  execution.  Such 
evidence  was  objected  to  as  being  incompetent  under  the  pro- 
visions of  section  835  of  the  Code,  and  it  was  thereupon  stipu- 
lated that  such  evidence  be  taken  and  retained  or  excluded, 
with  the  proper  exception,  on  the  final  consideration  of  the 
case.  The  question  of  the  admissibility  of  this  evidence  is 
one  which  now  first  claims  attention. 

3 
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The  section  of  the  Code  above  referred  to  provides :    "  An 
attorney  or  counselor^at-law  shall  not  be  allowed  to  disclose  a 
communication,  made  by  his  client  to  him,  or  his  advice  given 
thereon,  in  the  course  of  his  professional  employment,"  etc. 
Section  836  of  the  Code,  qualifying  sections  833,  834  and  835, 
as  amended  by  chapter  416  of  the  Laws  of  1877,  was  as  fol- 
lows :   "  The  last  three  sections  apply  to  any  examination  of  a 
person  as  a  witness  unless  the  provisions  thereof  are  expressly 
waived     ...     by  the  person  confessing,  the  patient  or  the 
client."    Section  836  was  modified  by  chapter  295  of  the  Laws 
of  1893  by  providing  as  follows:    "But  nothing  herein  con- 
tained shall  be  construed  to  disqualify  an  attorney  in  the  pro- 
bate of  a  will  heretofore  executed  or  offered  for  probate  or 
hereafter  to  be  executed  or  offered  for  probate  from  becoming 
a  witness,  as  to  its  preparation  and  execution  in  case  such  at- 
tomey    is  one  of    the  subscribing    witnesses  thereto."      The 
amendment   of   section    836    above   referred    to   was   merely 
declarative  of  the  law  as  it  then  stood,  for  the  Court  of  Ap- 
peals had  at  that  time  passed  upon  this  question  in  the  lead- 
ing case  of  Matter  of  Coleman,  111  N.  Y.  222.    It  is  claimed, 
however,  on  part  of  the  proponent,  that  the  transaction  pass- 
ing between  the  testatrix  and  the  attesting  witnesses,  at  the  time 
of  the  execution  of  the  will,  in  the  presence  and  under  the  direc- 
tion of  the  attorney,  are  not  excluded  by  the  provisions  of  the 
Code  cited ;  but  it  was  determined  in  the  Matter  of  O'Niel,  26 
N.  Y.  St.  Repr.  242,  that  "  Practically,  all  that  a  man  may  say 
to  an  attorney,  who  is  employed  by  him  to  draw  his  will  and  to 
superintend  its  execution,  upon  that  subject,  and  all  he  may  say 
to  anybody  else  in  the  attorney's  presence  and  hearing  at  the 
time,  cannot  be  lawfully  disclosed  by  the  attorney.     The  only 
exception  is  when  the  attorney  is  a  subscribing  witness."     See 
also  Matter  of  Lamb,  21  Civ.  Pro.  324.    In  the  case  last  cited, 
it  was  said  that  "  The  language  of  section  835  of  the  Code, 
strictly  construed,  does  not  admit  of  a  lawyer  testifying  to  the 
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facts  attending  the  execution  of  a  will  drawn  by  him  for  his 
client."  A  careful  examination  of  the  sections  of  the  Code  re- 
ferred to,  and  the  decisions  relating  to  the  same,  leads  to  the 
conclusion  that  the  attorney  who  prepared  and  superintended 
the  execution  of  the  will  in  controversy  is  not  a  competent  wit- 
ness to  testify  to  the  same.  Consequently,  the  will  must  be 
either  admitted  to,  or  denied,  probate  upon  the  other  evidence 
in  the  case. 

At  the  end  of  the  will  is  an  attestation  clause,  full  and  com- 
plete in  every  particular,  reciting  the  fact  that  "  The  above- 
written  instrument  was  subscribed  by  the  said  Eliza  Sears,  in 
our  presence,  and  acknowledged  by  her  to  each  of  us ;  and  she, 
at  the  same  time,  declared  the  above  instrument,  so  subscriljed, 
to  be  her  last  will  and  testament ;  and  we,  at  her  request,  have 
signed  our  names  as  witnesses  hereto,  in  her  presence,  and  in 
the  presence  of  each  other,  and  written  opposite  our  names  our 
respective  places  of  residence."  This  attestation  clause  is 
signed  by  both  of  the  attesting  witnesses,  both  of  whom  are 
called  and  examined  as  witnesses  on  behalf  of  the  proponent  in 
this  proceeding,  and  testify  that  they  remember  the  occurrence 
of  the  execution  of  the  will,  and  that  they  saw  the  testatrix 
sign  the  same,  and  that  they  signed  as  witnesses,  in  her  pres- 
ence and  in  the  presence  of  each  other;  that  the  signatures  at 
the  end  of  the  attestation  clause  are  their  respective  signatures ; 
but  they  each  testify  that  they  have  no  recollection,  at  the  pres- 
ent time,  of  any  declaration  on  the  part  of  the  testatrix  that 
the  instrument  so  subscribed  by  her  was  her  will,  nor  do  they 
either  recollect  that  she  requested  them  to  sign  as  attesting  wit- 
nesses. These  witnesses  do  not  assume  to  testify  as  a  matter 
of  present  recollection  that  the  testatrix  did  not,  in  fact,  de- 
clare the  instrument  subscribed  by  her  to  be  her  will,  or  that 
she  did  not  request  them  to  sign  as  witnesses;  but  their  evi- 
dence discloses  a  total  want  of  present  recollection  in  regard  to 
these  two  subjects.     The  attesting  witness,  Austin  Holt,  testi- 
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fied,  among  other  things,  as  follows :  "  Q.  Do  you  remember 
at  one  time  of  witnessing  her  will  ?  A.  I  do.  Q.  Do  you  re- 
member her  signing  this  paper?  [Will  shown  witness.]  Q. 
Is  that  Mrs.  Sears's  signature  ?  A.  The  signature  to  the  will  is 
Mrs.  Sears'sf  Q.  Do  you  remember  who  requested  you  to  wit- 
ness the  will?  A.  It  is  my  recollection  that  you  (Mr.  Ben- 
son, the  attorney  who  prepared  the  will)  did.  Q.  Do  you  re- 
member who  went  up  with  you  ?  A.  I  haven't  a  dear  recollec- 
tion of  that.  Don't  know  whether  I  went  up  alone  or  with  Mr. 
Dow  (the  other  attesting  witness).  Q.  Do  you  remember  at 
the  time  when  Mrs.  Sears  signed  this  instrument  that  Mr.  Dow 
and  yourself  were  present  A.  I  do.  Q.  Who  signed  the  will 
first?  A.  Mr.  Dow,  as  witness.  Q.  Did  Mrs.  Sears  sign  it 
first?  A.  I  think  you  (Mr.  Benson)  called  our  attention  to 
Mrs.  Sears  signing  the  will  as  we  stood  there." 

The  other  attesting  witness  testified  as  follows :  [Will  shown 
witness.]  "  Q.  Do  you  remember  the  execution  of  that  pa- 
per? A.  Yes,  sir.  Q.  Were  you  present  when  the  will  was 
signed  by  Eliza  Sears  ?  A.  Yes,  sir.  Q.  Where  was  it  signed 
A.  At  Mr.  Benson's  oflSce,  over  Adams's  store.  Qi.  Was  Mr. 
Austin  Holt  present?  A.  I  think  we  went  up  together,  and 
Mrs.  Sears  was  there.  Q.  Do  you  remember  Mr.  Holt  signing 
in  your  presence?  A.  Yes,  sir.  Q.  Were  you  and  Mr.  Holt 
requested  to  sign  this  instrument  as  witnesses  to  her  will  ?  A. 
Yes,  sir;  and  my  recollection  is  that  she  signed  it  in  our  pres- 
ence. Q.  Did  you  sign  it  in  her  presence  ?  A.  Yes,  sir.  Q. 
What  did  she  say  it  was  ?  A.  I  was  in  the  bank  and  was  called 
up  there  to  witness  her  will.  This  is  my  signature.  I  don't 
know  that  I  saw  the  fore  part  of  the  paper.  I  knew  it  was  a 
will  by  the  form  of  it.  Q.  Do  you  remember  who  requested 
you  to  come  and  sign  the  will?  A.  It  is  my  impression  that 
you  (Mr.  Benson)  did,  but  Mrs.  Sears  might  have  done  it." 

On  his  cross-examination,  this  witness  further  testified  as 
follows :    "  Q.  When  you  went  up  into  Mr.  Benson's  office,  who 
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was  present?  A.  My  recollection  is  that  Mr.  Benson,  Mrs. 
Sears,  Mr.  Holt  and  myself  were  the  only  ones.  Q.  Do  you 
swear  positively  that  there  were  no  others  in  the  room  ?  A.  1 
could  not  do  that.  Q.  Will  you  swear  that  her  daughter  Albina 
was  not  there?  A.  Don't  think  she  was;  can't  swear  that.  Q. 
Did  Mr.  Benson  have  more  than  one  room  there  ?  A.  Yes,  sir. 
Q.  Were  you  in  both  of  those  rooms  ?  A.  I  could  not  swear  as 
to  that.  Q.  Did  Mr.  Holt  leave  when  you  did  ?  A.  I  could 
not  swear  as  to  that  I  signed  the  will  first.  I  was  taken  from 
my  office  in  the  bank,  and  I  usually  got  back  to  business  as 
quick  as  I  could.  Q.  Did  you  wait  until  Mr.  Holt  had  signed  ? 
A.  I  could  not  swear  as  to  that.  Q.  Do  you  remember  of  any- 
thing that  the  old  lady,  Mrs.  Sears,  said  at  that  time  ?  A.  No, 
sir.  Q.  All  you  did  was  to  go  in  there  and  see  her  sign,  and 
sign  your  name?  A.  That's  about  all  the  recollection  I  have 
about  it  after  I  signed  it.  Q.  Did  you  say  that  you  did  not 
know  whether  it  was  Mr.  Benson  or  Mrs.  Sears  that  came  after 
you  ?    A.  I  believe  I  did." 

On  his  re-direct  examination,  this  witness  further  testified 
that  he  read  over  the  attestation  clause  at  the  time  of  the  sign- 
ing of  the  will,  and  further  testified  as  follows:  "  Q.  You  may 
have  had  some  talk  with  Mrs.  Sears  there  in  the  office  ?  A.  I 
may  have  had,  but  I  have  no  recollection  of  any.  Q.  What  is 
your  present  recollection,  whether  you  did  or  did  not  have  any 
conversation  with  Mrs.  Sears  at  that  time  ?  A.  As  regards  the 
will,  I  have  no  recollection  of  any." 

I  refer  to  this  evidence  somewhat  in  detail  for  the  purpose 
of  showing  that  neither  of  these  witnesses  have  assumed  to 
testify  that  the  fact  of  publication  and  request  to  them  to  sign 
did  not  take  place.  The  only  criticism  that  can  be  passed  upon 
their  evidence  is  that  they  do  not  at  the  present  time  recollect 
these  facts.  In  other  words,  there  is  a  failure  of  recollection 
upon  the  part  of  the  attesting  witnesses  in  these  particulars. 
It  is  not  essential  to  the  due  publication  of  the  will  that  the 
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testator  shall  declare  in  express  terms,  in  the  presence  of  the 
subscribing  witnesses,  that  the  instrument  is  his  last  will.  It 
is  suflScient  if  he,  in  some  way,  mates  known  to  them,  by  acta 
or  conduct,  if  not  by  words,  that  it  is  intended  and  understood 
by  him  to  be  his  will.  Where,  therefore,  a  testator  subscribes 
a  will  in  the  presence  of  the  witnesses,  and  by  his  conduct  made 
known  its  nature,  and  requested  their  attestation,  held,  that 
there  was  a  substantial  compliance  with  the  statute  sufficient 
to  entitle  the  will  to  probate.    Lane  r.  Lane,  95  N",  T.  494. 

The  Code  provides  that  if  "  A  subscribing  witness  has  for- 
gotten the  occurrence,  or  testifies  against  the  execution  of  the 
will;  the  will  may  nevertheless  be  established,  upon  proof  of 
the  handwriting  of  the  testator,  and  of  the  subscribing  wit- 
nesses, and  also  of  such  other  circumstances  as  would  be  suffici- 
ent to  prove  the  will  upon  the  trial  of  an  action."  Code  Civ. 
Pro.,  §  2620.  In  this  case,  the  proof  of  signature  of  the  testa- 
trix and  of  the  attesting  witnesses  is  complete,  and  the  recitals 
in  the  attestation  clause,  if  true,  show  a  full  compliance  with 
the  statutory  requirements  in  every  particular.  In  an  early 
case  (Nelson  v.  McGiflFert,  3  Barb.  Ch.  158),  the  Chancellor 
held  that  an  attestation  clause,  after  a  considerable  lapse  of 
time,  when  it  may  reasonably  be  supposed  that  the  particular 
circumstances  attending  the  execution  of  the  will  have  escaped 
the  recollection  of  the  attesting  witnesses,  is  a  circumstance 
from  which  the  court  or  a  jury  may  infer  that  the  requisites  of 
the  statute  were  complied  with.  This  rule  has  been  substanti- 
ally adopted  in  subsequent  decisions.  Jessop  Sur.  Pr.  386; 
Matter  of  Bemsee,  141  N.  T.  389 ;  Matter  of  Pepoon,  91  id. 
255;  Matter  of  Cottrell,  95  id.  329;  Brown  v.  Clark,  77  id. 
369. 

In  the  following  cases  a  full  attestation  clause  was  instru- 
mental in  sustaining  the  will  where  the  memory  of  the  wit- 
nesses was  defective :  Matter  of  Graham,  9  N".  Y.  Supp.  122 ; 
Matter  of  Hunt,  110  K  Y.  278 ;  Matter  of  Rounds,  7  N.  Y. 
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St.  Eepr.  730 ;  Matter  of  Townley,  1  Connoly,  400 ;  Matter  of 
Wilcox,  14  ]S\  Y.  Supp.  109 ;  Matter  of  Lantry,  5  id.  501 ; 
Matter  of  Frey,  2  Connoly,  70. 

In  view  of  all  the  circumstances  attending  the  execution  of 
the  will,  the  long  lapse  of  time  intervening  since  its  execution, 
the  business  ability  and  capacity  of  the  testatrix  at  the  time, 
the  fact  that  the  will  was  prepared  and  executed  under  the  su- 
perintendence of  an  attorney;  the  fact  that  the  terms  of  the 
will  appear  to  be  reasonable  and  equitable,  and  that  it  does  not 
appear  that  the  testatrix  has  ever  made  any  subsequent  will, 
or  in  any  manner  attempted  to  modify  the  terms  or  provisions 
of  the  will  in  question,  all  lead  to  the  conclusion  that  this  will 
should  not  be  defeated  in  consequence  of  the  mere  lack  of  recol- 
lection on  the  part  of  the  attesting  witnesses  as  to  the  fact  of 
publication  and  request ;  especially  in  view  of  the  fact  that  the 
attestation  clause,  signed  by  these  witnesses  at  the  time  the 
transaction  occurred,  recites  the  fact  that  such  publication  and 
request  were  properly  made. 

The  will  should  be  admitted  to  probate,  and  the  objections 
filed  to  probate  disallowed.  A  decree  will  be  entered  accord- 
ingly. 

Decreed  accordingly. 


Matter  of  the  Estate  of  John  C.  Miles^  Deceased. 

{Surrogate's  Court,  Erie  County ,  Filed  November,  1900.) 

■ 

1.  JuBiSDicnoN — Subrogate  to  Determine  Whether  a  Claim  Agaiitst  a 
Decedent  Has  Bee^  Disputed  or  Rejected. 

A  surrogate  cannot,  except  by  consent,  try  a  disputed  claim  against 
the  estate  of  a  decedent,  but  he  has  power  to  determine  whether  th« 
claim  has  been  disputed  or  rejected  by  the  administrators  of  the 
estate. 
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2.  Same — Effect  of  Recognition  of  Claim  by  Administratrix  and  Sole 
D1STRIBUTEE--WAIVER  of  Defenses. 

Where  an  administratrix,  who  is  sole  distributee  of  an  estate  having 
no  creditors,  recognizes  a  claim  against  her  intestate  by  inducing  and 
permitting  a  partial  payment  to  be  made  upon  it  and  subsequently 
shows  the  payment  in  her  final  account,  she  cannot  defeat  a  subse- 
quent application  for  full  payment  by  insisting  that  the  claim  has 
never  been  formally  presented  to  the  administrators,  nor  can  she  then 
set  up  the  Statute  of  Limitations  as  to  the  cause  of  action  upon  which 
the  claim  was  based. 

Reversed,  61  App.  Div.  562;  a^ain  reversed,  170  N.  Y.  75. 

Proceeding  upon  the  petition  of  claimant  for  an  order  di- 
recting that  the  decree  of  settlement  heretofore  made  be  opened 
and  that  the  administrators  be  directed  to  pay  her  claim. 

Henry  L.  Steiner,  for  claimant-petitioner,  Mrs.  Rose  Leroy ; 
David  C.  Millar,  for  administrators. 

Mabcus,  S. — This  proceeding  arises  upon  the  petition  of  the 
claimant  for  an  order  directing  that  the  decree  of  settlement 
heretofore  made  be  opened,  and  that  the  administrators  be  di- 
rected to  pay  her  claim. 

The  real  issue  in  this  proceeding  is  to  determine  whether  the 
petitioner's  claim  has  been  admitted  or  rejected  by  the  admin- 
istrators. 

This  court  has  no  power  to  inquire  into  the  merits  of  a  dis- 
puted claim,  and  is  utterly  devoid  of  jurisdiction  to  determine 
the  validity  of  an  alleged  creditor's  disputed  claim  against  a 
decedent's  estate,  except  as  provided  by  section  1822.  Yet,  the 
mere  allegation  that  one  is  a  creditor  of  the  estate  is  conclusive 
for  the  purpose  of  entitling  him,  under  section  2728  of  the 
Code,  to  be  heard. 

The  surrogate  has  power  to  determine  whether  a  claim  has 
been  admitted  or  rejected  by  the  accounting  executor.  Bowne 
V.  Lang,  4  Dem.  350 ;  Matter  of  Von  der  Lieth,  25  Misc.  Hep. 
255. 

"  Whenever  any  person  claims  to  be  a  creditor  of  an  estate. 
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and  as  such  insists  upon  his  right  to  become  a  party  to  a  con- 
test over  the  correctness  of  its  executors'  accounts,  that  right 
should  be  accorded  to  him  as  of  course.  Possibly,  the  presenta- 
tion of  a  demand  which,  upon  its  face,  is  discovered  to  be  ab- 
surd, illegal,  or,  for  any  reason,  worthless,  may  furnish  an  ex- 
ception to  this  rule.  But,  as  the  surrogate  has  no  authority  to 
adjudicate  finally  upon  the  validity  of  an  alleged  creditor's  dis- 
puted claim,  it  seems  little  short  of  absurdity  to  contend  that  he 
may  adjudicate  preliminarily  so  far  as  to  shut  out  such  claim- 
ant from  taking  any  part  in  a  contested  accounting,  and  to  hold 
that  the  mere  refusal  of  the  executor  to  recognize  one  as  a 
creditor  is  necessarily  a  bar  to  his  participating  in  such  contest, 
is  absurdity  itself."    Matter  of  Greene  v.  Day,  1  Dem.  51. 

I  think  it  was  proper  to  open  the  decree  and  give  the  peti- 
tioner an  opportunity  to  be  heard  upon  the  acceptance  or  rejec- 
tion of  her  alleged  claim,  since  there  is  no  dispute  as  to  her 
failure  to  receive  notice  of  the  settlement. 

It  is  urged  that  since  no  written  proof  of  claim  was  ever  pre- 
sented, no  claim  upon  the  part  of  this  petitioner  could  have  been 
accepted  or  rejected. 

It  needs  no  argument  to  make  clear  that  the  purpose  of  ex- 
hibiting claims  against  an  estate  to  an  executor  or  administra- 
tor is  to  enable  him  to  adjust  claims  without  the  expense  of  com- 
pulsory proceedings  in  court,  to  relieve  him  of  doubt  and  ac- 
quaint him  with  such  facts  as  may  lead  him  to  accept  or  dispute 
the  justice  of  the  claim.  If  he  is  satisfied  of  the  justice  of  the 
claim  by  his  own  knowledge,  or  any  form  of  evidence,  which, 
in  good  faith,  he  deems  sufficient,  he  may  allow  the  same  with- 
out the  intervention  of  proceedings  in  court.  Indeed,  bene- 
ficiaries have  the  opportunity  through  the  executor  or  adminis- 
trator of  discharging  just  claims  against  a  decedent  without  in- 
curring a  bill  of  costs  as  incident  to  an  action.  In  short,  the 
office  of  proof  of  claim  is  to  bring  to  the  notice  of  the  represen- 
tatives evidence,  from  which  they  may  satisfy  themselves  of  its 
validity. 
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A  copy  of  the  claim  in  writing  may  be  waived  since  a  literal 
compliance  is  unnecessary  when  the  facts  of  the  claim  are  all 
within  the  knowledge  of  the  representative,  and  have  been  acted 
upon  and  liquidated  without  any  demand  for  voucher  or  affi- 
davit. 

"  The  executor  or  administrator  may  require  satisfactory 
vouchers  in  support  of  any  claim  presented,  and  the  affidavit  of 
the  claimant  that  the  claim  is  justly  due,  that  no  payments  have 
been  made  thereon,  and  that  there  are  no  offsets  against  the 
same  to  the  knowledge  of  the  claimant."  §  2718,  Code  Civ. 
Pro. 

Claims  may  be  presented  by  letter,  or  in  any  way  which 
deals  fairly  with  the  executor  or  administrator,  and  the  estate 
he  represents,  and  the  claimant  need  not  produce  vouchers  or 
make  an  affidavit  unless  requested.  Gansevoort  v.  Nelson,  6 
Hill,  389. 

The  merits  of  the  claim  are  not  for  my  consideration.  It 
appears  that  directions  were  given  by  the  intestate  to  his  sister 
to  pay  to  the  petitioner  the  sum  of  $3,000  upon  the  settlement 
of  his  estate.  It  was  not  a  testamentary  gift,  a  causa  mortis 
gift,  nor  a  gift  inter  vivos.  It  was  a  direction  that  could  not 
be  enforced  in  the  law.  The  administratrix,  however,  who  was 
the  sister  of  the  intestate,  and  sole  distributee,  through  her  at- 
torney, directed  him  to  arrange  with  the  petitioner  to  accept 
certain  notes  and  accounts  of  her  intestate  and  to  collect  the 
same  for  herself,  as  she,  the  administratrix,  desired  to  make  no 
enemies  amongst  her  neighbors  in  so  doing,  and  agreed  that  the 
difference  between  the  $3,000  and  the  amount  collected  from 
these  notes  and  accounts,  she  would  pay  to  the  petitioner  upon 
the  settlement  of  the  estate.  Accordingly,  the  notes  and  ac- 
counts were  given  to  the  petitioner,  and  collection  of  same  pro- 
ceeded with.  It  resulted  in  securing  to  this  petitioner  the  sum 
of  $1,279.78. 

The  account  filed  by  the  administrator  upon  the  settlement 
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of  their  accounts  shows  a  payment  to  the  petitioner  in  the  sum 
named. 

It,  therefore,  seems  that  this  claim  was  recognized  and  ac- 
cepted hy  the  administratrix,  and  formal  proof  of  claim  in  writ- 
ing waived,  even  if  the  same  was  a  necessary  precedent  on  the 
part  of  this  petitioner,  and  to  the  extent  of  the  balance,  namely, 
$1,720.22,  must  be  treated  as  a  liquidated  and  undisputed  debt 
which  this  administratrix  is  bound  to  pay. 

It  has  been  urged  that  there  is  no  debt  against  this  estate 
upon  the  facts  shown,  and  which  are  undisputed.  That  the 
intestate's  directions  to  his  sister — this  administratrix — created 
no  debt  against  his  estate.  That  the  services  rendered  for 
which  the  intestate  was  moved  to  direct  the  payment  of  the 
$3,000  are  barred  by  the  Statute  of  Limitations. 

It  would  seem  that  this  administratrix  recognized  the  claim 
of  this  petitioner,  and  admitted  the  same  by  actually  paying 
petitioner  and  crediting  herself  in  her  accounts  upon  the  settle- 
ment of  this  estate  to  the  extent  of  $1,279.78. 

It  does  not  appear  that  this  administratrix  was  confronted 
with  a  demand  by  the  petitioner.  It,  however,  does  clearly  ap- 
pear that  the  administratrix  recognized  a  claim  or  demand  of 
some  kind  which  she  regarded  as  valid,  and  proceeded  upon  her 
own  motion  through  the  aid  of  her  attorney  to  arrange  for  the 
payment  of  the  same  without  demand  for  vouchers  or  affidavit 
from  the  petitioner,  claimant. 

If  the  demand  was  just,  the  administratrix  was  bound  to 
pay;  if  unjust,  to  resist  payment.  Her  course  makes  clear  that 
she  regarded  it  as  a  just  claim  and  made  what  resulted  in  a 
considerable  payment  upon  the  same. 

'^  The  mode  of  adjusting  daims  against  an  estate  is  specifi- 
cally prescribed.  They  must  be  presented  to  the  executors  or 
administrators,  and,  if  allowed  they  are  established ;  if  disputed 
or  rejected  they  may  be  referred,  and  if  not  actions  may  be 
brought  in  the  courts  having  jurisdiction."  McXulty  v.  Hurd, 
72  N.  Y.  520. 
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An  executor  or  administrator  duly  convinced  of  the  validity 
of  a  claim  may  allow  the  same  without  the  formality  of  a  judg- 
ment. If  such  admission  has  been  made,  it  is  as  effectual  for 
all  practical  purposes  as  if  the  debt  had  been  established  by 
judgment,  and  if  such  admission  has  once  been  made,  it  cannot 
be  retracted.    Matter  of  Phyfe,  5  N.  Y.  Leg.  Obs.  331. 

And  where  the  claim  was  duly  recognized  and  allowed  by  the 
administrator,  neither  the  administrator  nor  next  of  kin  could 
require  its  rejection  by  the  surrogate  on  the  final  settlement. 
Willcox  V.  Smith,  26  Barb.  316,  334. 

"  The  executor  acts  in  a  quasi-judicial  capacity,  and  his 
judgment  of  rejection  becomes  final  after  six  months  have  ex- 
pired. His  admission  of  the  debt,  as  between  him  and  the 
claimant,  is  also  quasi-judicial,  and  being  a  determination,  in 
the  propriety  of  which  both  parties  acquiesce,  it  is  immediately 
final  between  them."    Matter  of  Phyfe,  supra. 

There  is  no  evidence  whatever  on  the  part  of  the  respond- 
ents that  the  claim  of  the  petitioner  was  ever  disputed  or  re- 
jected, which,  in  view  of  the  position  taken  by  the  administra- 
tors in  these  proceedings,  seems  important  as  well  as  significant. 

By  accepting  or  rejecting  a  claim,  the  executor  or  adminis- 
trator gives  it  the  force,  in  effect,  of  a  judgment,  subject  to  the 
right  of  appeal  from  his  judgment  of  rejection  within  six 
months  by  an  action  in  a  court  of  proper  jurisdiction.  The 
law  allows  this  privilege  to  determine  claims.  When,  therefore, 
the  determination  either  way  is  a  judgment,  in  effect,  it  is  im- 
portant that  the  evidence  of  such  admission  or  rejection  should 
be  clear. 

While  an  executor  or  administrator  has  no  power  to  waive,  as 
against  heirs-at-law  or  devisees,  any  legal  defense,  either  under 
the  Statute  of  Limitations  or  the  Statute  of  Frauds,  no  heirs-at- 
law,  devisees,  creditors  or  any  third  party's  interest  intenene 
in  this  proceeding,  and  since  this  administratrix  is  sole  distribu- 
tee and  alone  is  interested  in  the  determination  of  this  pro- 
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deeding,  it  would  appear  that  she  is  estopped  from  now  ques- 
tioning the  validity  of  the  petitioner's  claim  at  this  time. 

Conceding  that  no  executor  or  administrator  can  pay  any 
outlawed  claim  corruptly  or  in  violation  of  the  duty  he  owes  an 
estate  as  personal  representative  without  becoming  liable  per- 
sonally for  devastavit,  yet  this  rule  fairly  contemplates  viola- 
tion of  a  duty  to  a  person  other  than  himself. 

By  whom  can  this  administratrix  be  charged  with  having 
violated  her  trust,  she  being  the  sole  distributee,  and  no  credi- 
tors or  other  parties  existing  who  are  interested  in  this  estate  ? 
Surely,  a  debt  barred  by  the  statute  or  a  debt  invalid  for  any 
reason,  can  be  paid  by  an  executor  or  an  administrator  upon 
the  direction  of  heirs-at-law  or  next  of  kin  when  the  rights  of 
creditors  or  legatees  cannot  be  affected  and  the  interest  in  the 
estate  diminished  to  those  only  who  direct  the  invalid  or  out- 
lawed debt  to  be  paid.  Even  if  it  be  assumed  that  the  payment 
made  by  this  administratrix  was  an  admission  of  an  old  in- 
debtedness, she  cannot  now  be  heard  to  raise  the  Statute  of 
Limitations  as  administratrix  in  her  own  behalf  as  sole  dis- 
tributee where  the  rights  of  no  other  persons  are  or  in  any  way 
can  be  affected. 

Finally,  it  may  be  said  that  the  decedent  recognized  a  valid 
claim  against  his  estate,  and  directed  his  sister — this  adminis- 
tratrix— and  only  next  of  kin,  to  pay  the  same,  which  direction 
of  itself  would  be  of  little  avail  to  this  petitioner  as  a  matter  of 
law,  except  this  administratrix  afterwards  admitted  the  claim, 
ratifying  all  the  acts  of  her  attorney  by  paying  the  petitioner 
the  sum  of  $1,279.78  and  further  agreeing  to  pay  the  balance, 
and  never,  throughout  the  entire  time  occupied  by  the  admin- 
istrators in  officially  caring  for  this  estate,  rejecting  or  disput- 
ing in  any  form  the  claim  of  this  petitioner.  I  am  satisfied  as 
a  matter  of  fact  that  the  administrators  admitted  the  peti- 
tioner's claim. 

The  estate  was  finally  closed  by  a  decree  of  this  court  upon 
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a  judicial  settlement^  and  upon  a  final  accounting  one  of  the 
administrators  as  sole  distributee  taking  the  balance  of  the 
funds,  amounting  to  upward  of  $16,000,  into  her  possession. 
The  fund  so  taken  was,  nevertheless,  charged  with  the  payment 
of  the  petitioner's  admitted  claim,  and  the  administratrix  can- 
not now,  for  the  first  time,  upon  this  settlement,  which  must 
be  regarded  as  to  this  petitioner  the  original  accounting,  since 
ehe  was  not  made  a  party  and  as  an  alleged  creditor  was  en- 
titled to  be  heard,  urge  the  Statute  of  Limitations  in  her  own 
behalf,  as  sole  distributee,  through  herself  as  administratrix, 
and  deny  the  validity  of  this  claim,  and  ask  for  its  rejection. 
Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Accounts  of  the  Sur- 
viving Executor  of  Cheistian  Koch  or  Coob:,  Deceased. 

(Surrogate's  Court,  'Sew  York  County,  Filed  'Novemher,  1900.) 

1.  Executor — Not  Allowed  Payments  Unless  They  webe  Actual  and 

Honest. 

Executors  cannot  be  allowed  payments,  stated  in  their  account  to 
have  been  made  by  them  from  the  assets  of  their  testator,  unless  they 
prove  affirmatively  that  the  payments  were  actual  and  honest. 

Payments,  upon  notes  alleged  to  have  been  made  and  given  by  a 
testator,  rejected  where  the  payee  was  apparently  fictitious,  the  sig- 
natures forged,  and  no  consideration  was  proved  for  the  notes. 

2.  Expebt — ^MusT  Give  Reasons  fob  His  Opinion  as  to  Handwbiting. 

An  expert  as  to  handwriting  should  not  give  merely  his  opinion  as  to 
genuineness,  but  should  also  state  the  reasons  for  his  opinion. 

Objections  filed  as  to  the  credit  for  two  certain  notes  of  de- 
cedent, alleged  to  be  paid  by  executors.  Motion  to  confirm 
referee's  report,  and  to  vacate  order  of  reference  on  the  ground 
of  prejudice. 

Henry  M.  Qoldfogle,  for  accountant ;  Louis  Cohen,  for  con- 
testant. 
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Thomas,  S. — Christian  Koch,  who  also  sometimes  used  the 
name  Christian  Cook,  died  on  Febniarv''  1,  1893,  and  on  May 
4,  189  3,*  his  will  was  admitted  to  probate  in  this  court,  and  let- 
ters testamentary  thereon  were  issued  to  Herman  Bolte  and 
William  Steencken,  the  executors  therein  named.  The  present 
proceeding  was  commenced  against  the  executors  to  compel  an 
accounting,  and  it  progressed  against  both  of  them  until  after 
the  referee  had  reported,  and  after  a  motion  had  been  made  and 
submitted  to  my  predecessor.  Surrogate  Vamum,  and  after  he 
had  filed  a  memorandum  to  the  effect  that  the  report  should 
be  confirmed.  Before  any  decree  was  entered  on  this  decision, 
Mr.  Steencken,  one  of  the  executors,  died.  A  ruling  of  Surro- 
gate Vamum,  as  to  the  effect  of  his  death,  has  been  passed  by 
the  Appellate  Division  of  the  Supreme  Court,  and,  in  due 
course,  the  application  for  a  decree  against  the  surviving  execu- 
tor, on  the  referee's  report,  has  been  argued  at  length  and  upon 
the  merits  before  me.  In  order  to  pass  upon  this  application, 
I  have  carefully  read  the  entire  record,  including  the  elaborate 
briefs  of  counsel,  and  over  800  pages  of  stenographer's  minutes, 
but  I  will  confine  this  memorandum  to  a  statement  of  the  rea- 
sons for  my  conclusion  as  to  one  matter  only,  that  being  the 
only  matter  to  which  counsel  for  the  surviving  executor  ad- 
dressed his  remarks,  both  in  his  oral  argument  and  in  his  writ- 
ten brief.  As  to  all  other  questions,  I  deem  it  sufficient  to  say 
that  they  were,  in  my  opinion,  correctly  passed  upon  by  the 
referee.  It  is  substantially  conceded  that  the  amount  with 
which  the  executors  are  charged  by  the  referee  came  into  their 
joint  possession.  The  amount  of  assets  shown  by  the  inven- 
tory filed  by  them,  being  $8,758,  is  increased  only  in  $169.31 
and  by  interest,  and  nearly  the  whole  of  the  controversy  has 
concerned  questions  of  allowances  claimed  by  the  executors  for 
alleged  disbursements.  The  amount  charged  by  the  report,  as 
being  the  balance  of  the  estate  in  the  hands  of  the  executors  at 
its  ^ate,  is  $7,014.     The  main  disputo  was  as  to  an  item  of 
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$2,105,  alleged  by  the  executors  to  have  been  paid  by  them  to 
one  George  Braun  on  November  27,  1893,  being  the  amount 
said  to  have  been  due  on  two  promissory  notes  signed  by  the 
testator,  one  for  $1,500,  dated  July  1,  1892,  payable  on  de- 
mand to  the  order  of  George  Braun,  with  4  per  cent,  interest, 
and  the  other  for  $500,  dated  November  1,  1892,  payable  on 
demand  to  the  order  of  the  same  payee,  with  6  per  cent,  in- 
terest. This  claim  of  the  executors  is  disallowed  by  the  referee, 
who  finds  "  that  said  paper  writings  were  never  delivered  to  the 
said  George  Braun  by  the  decedent,  and  that  said  George  Braun 
never  presented  said  paper  writings  as  a  claim  against  the  es- 
tate of  said  testator,  and  said  paper  writings  or  claims  were 
never  paid  by  said  executors,  and  said  decedent  was  not  in- 
debted to  said  George  Braun  in  any  sum  whatever."  The 
charge  thus  made  against  the  executors  is  so  serious  that  it  is 
not  to  be  passed  upon,  either  for  or  against  them,  without  most 
attentive  consideration,  but  the  learned  counsel  for  the  surviv- 
ing executor  is  mistaken  in  his  zealous  contention  that  the  bur- 
den of  proof,  as  to  the  issue  involved,  rests  upon  the  parties  con- 
testing the  account.  It  is  true  that,  in  order  to  charge  an 
executor  with  assets,  it  is  necessary  to  establish  affirmatively, 
by  a  fair  preponderance  of  proof,  that  such  assets  came  into  his 
possession  or  under  his  control ;  but  when  assets  are  shown  or 
admitted,  and  the  executor  asks  for  a  credit  because  of  a  pay- 
ment made  by  him,  the  burden  rests  upon  him  to  show  that  the 
payment  was  actually  and  properly  made.  He  acts  as  the  rep- 
resentative and  trustee  of  persons  having  a  very  limited  control 
over  him,  and  it  is  his  legal  duty,  as  well  as  his  plain  moral  ob- 
ligation, to  furnish  the  owners  of  the  funds  disbursed  by  him 
with  a  full  disclosure  of  all  the  facts  and  affirmative  proof  of 
actual  and  honest  payment  which  ought  to  be  satisfactory  to 
reasonable  people.  There  are  numerous  circumstances  con- 
nected with  this  alleged  payment  which  are  peculiar.  In  the 
first  place,  George  Braun,  the  alleged  creditor,  was  not  pro- 
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duced  before  the  referee,  nor  was  his  absence  accounted  for,  or 
was  information  furnished  as  to  where  he  could  be  found,  not- 
withstanding the  fact  that  from  the  beginning  of  the  hearing  be- 
fore the  referee  until  its  end,  covering  a  period  of  six  months, 
the  suggestion  was  persistently  made  that  ^he  personage  George 
Braun  was  entirely  fictitious.  It  was,  indeed,  said  by  the  sur- 
viving executor,  in  the  course  of  his  examination,  that  he  had 
seen  George  Braun  in  the  company  of  the  testator,  and  he  had 
been  informed  that  he  kept,  or  had  kept,  "  a  ladies'  boarding- 
house  in  Bayard  street,"  and  that  he  resided  either  at  South 
Beach,  Staten  Island,  or  in  New  Jersey;  but  no  more  specific 
information  concerning  him  was  furnished,  and,  though  the 
greatest  diligence  was  used  in  following  up  each  of  these  clews, 
the  fact  that  George  Braun  ever  existed  is  without  proof,  ex- 
cept by  the  testimony  of  the  executors  themselves,  and  of  the 
son  of  the  surviving  executor,  and  of  one  other  witness  called 
by  them,  whose  testimony  will  be  commented  on  hereafter.  The 
unwilling  and  qualified  statements  practically  forced  from  the 
son  of  the  surviving  executor,  that  he  had  seen  George  Braun, 
are  not  at  all  convincing.  The  attorney  Eogers,  who  is  said  to 
have  acted  for  Braun  in  collecting  the  claim,  was  not  called. 
Another  curious  omission  is  found  in  the  fact  that  no  proof 
whatever  was  offered  of  the  due  consideration  of  the  alleged 
notes.  It  was  not  shown  that  the  testator  received  the  amounts 
of  the  notes  from  George  Braun,  or  from  any  other  person. 
He  had  an  account  in  the  Bowery  Bank,  and  another  in  the 
East  Kiver  Savings  Bank.  Both  of  these  accounts  were  acces- 
sible to  the  executors,  and  it  is  not  pretended  that  any  entry  in 
either  of  these  accounts  would  fortify  any  allegation  of  the 
receipt  of  money  by  the  testator  which  might  tend  to  show  a 
reason  for  giving  the  notes.  It  will  also  be  observed  that  the 
notes  bear  interest.  And  yet,  at  the  time  they  were  dated,  the 
testator  held  demand  obligations  of  the  "  Ph.  &  Wm.  Ebling 
Brewing  Co.,"  a  perfectly  solvent  institution,  in  the  sum  of 
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,600,  held  subject  to  his  call,  and  bearing  interest  payable 
to  him.    It  is  entirely  obvious  that,  before  paying  such  notes,  it 
was  the  duty  of  the  executors  to  have  learned  what,  if  any, 
were  the  facts  which  led  the  testator  to  make  such  notes  to  the 
alleged  proprietor  of  the  "  ladies'  boarding-house,"  and  to  com- 
municate such  knowledge  to  the  owners  of  the  money  used  in 
making  such  payment.    No  inquiry  of  this  kind  seems  to  have 
been  made,  and  no  delay  appears  to  have  been  sought  in  order 
to  make  such  inquiries,  or  to  notify  the  parties  in  interest  of 
this  large  claim,  amounting  to  about  one-fifth  of  the  entire  per- 
sonalty which  came  into  the  hands  of  the  executors.     On  the 
contrary,  gi'eat  diligence  in  making  the  payment  affirmatively 
appears.     The  published  notice  requiring  creditors  to  present 
claims  limited  the  time  for  such  presentation  to  December  5, 
1893.     Letters  testamentary  had  only  been  issued  in  the  pre- 
ceding May,  and  this  payment  is  claimed  to  have  been  made 
on  November  27,  1893,  before  the  expiration  of  the  time  pre- 
scribed for  presenting  claims,  and  only  about  six  months  after 
the  issuance  of  letters.     The  affidavit  purporting  to  be  signed 
by  Braun,  and  annexed  to  the  notes,  bear  date  November  2, 
1893.    It  does  not  clearly  appear  just  how  payment  was  made 
to  Braun.     It  certainly  was  not  by  check,  although  the  money 
received  by  the  executors  was  paid  by  the  checks  of  the  Ebling 
Brewing  Company,  and  they  had  a  bank  account.    It  is  claimed 
that  the  payment  to  Braun  was  made  by  Steencken,  in  the  pres- 
ence of  the  sun'iving  executor,  in  bills  which  the  surviving  ex- 
ecutor had  kept  for  some  time  in  a  safe  in  his  office.    Just  how 
long  these  bills  had  been  in  the  safe,  or  what  asset  they  had 
come  from,  is  not  satisfactorily  shown.     When  the  surviving 
executor  was  first  cross-examined  on  this  subject,  he  was  quite 
sure  that  the  bills  had  been  on  hand  to  make  the  payment  for 
more  than  a  month  before  the  time  payment  was  made.     At  a 
later  meeting,  when  it  may  have  occurred  to  him  that  prepara- 
tion for  payment  should  not  have  been  made  at  a  time  earlier 
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than  the  verification  and  presentation  of  the  claim,  he  thought 
that  the  cash  was  obtained  and  set  aside  for  this  purpose  at  a 
later  date.  A  further  circumstance  bearing  upon  the  question 
of  the  presentation  of  this  claim  and  its  payment  is  found  in 
the  fact  that  on  March  14,  1895,  the  executor  Steencken,  in  the 
presence  of  the  surviving  executor,  signed  and  verified  an  affi- 
davit, entitled  in  an  action  to  partition  the  real  estate  of  the 
testator,  to  the  effect  that  deponent  "  had  known  the  said  Chrisr 
tian  Koch  for  more  than  twenty  years  before  his  death,  and 
was  well  acquainted  with  his  business,  and  knows  that  the  said 
Christian  Koch  was  not  indebted  to  any  person  at  the  time  of 
his  death  " ;  and  further,  "  that,  after  the  death  of  said  Chris- 
tian Koch,  this  defendant  and  the  defendant  Herman  Bolte,  as 
the  executors  of  his  last  will  and  testament,  duly  advertised  for 
claims  against  his  estate,  but  that  no  claims  have  been  pre- 
sented, and  that  the  time  to  present  the  same  has  expired."  It 
will  thus  be  seen  that  the  entire  claim  rests  practically  upon 
the  proposition  of  fact  that  the  alleged  debts  is  established  by 
the  writings  of  the  testator.  Testimony  of  experts  in  hand- 
writing was  given  in  opposition  to  the  notes,  and,  in  rebuttal, 
the  executors  offered  the  testimony  of  one  Eobert  Rigsby  as  to 
their  actual  inception.  This  man  testified,  and,  in  this  respect 
at  least,  with  probable  truth,  that  the  body  of  the  notes  is  in 
his  handwriting.  It  is  claimed  that  the  executors  did  not  know 
who  had  written  the  body  of  the  notes,  and  the  sunuving  execu- 
tor explicitly  declared  such  ignorance  on  April  16,  1896.  It 
is  stated,  however,  that  he  discovered  that  Rigsby  was  the  per- 
son, while  he  was  casually  calling  at  the  cigar  store  kept  by 
Rigsby  with  a  friend.  At  this  time,  photographs  of  the  notes 
were  laid  upon  Rigsby's  counter,  and  he  was  asked  to  admire 
the  results  of  modem  photographic  art.  Thereupon  Rigsby,  in 
great  surprise,  declared  that  the  notes  were  in  his  handwriting, 
and  the  executors  discovered  a  valuable  witness,  whose  examina- 
tion was  had  on  July  9,  1896.    This  series  of  coincidences  was, 
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doubtless,  aided  by  the  fact  that  Rigsby's  cigar  store  was  at 
No.  22  New  Chambers  street,  while  the  office  of  the  son  of  the 
surviving  executor,  and  the  place  where  claims  were,  by  the 
published  notice,  required  to  be  presented,  was  at  No.  3  of  the 
same  street,  and  Rigsby  was  and  had  been  for  years  a  neighbor 
and  acquaintance  of  the  surviving  executor.  If  the  discovery 
of  this  witness  is  remarkable,  his  testimony  was  even  more  so. 
He  stated  that,  at  a  date  which  he  did  not  exactly  fix,  the  testa- 
tor came  into  his  cigar  store  with  George  Braun,  who  was 
slightly  known  to  him  as  a  customer  of  the  testator,  and  a  per- 
son who  did  business  in  Bayard  street.  The  testator  produced 
two  blank  forms  of  notes  which  had  already  been  signed,  and 
requested  him  to  fill  in  the  instruments,  dating  one  July  1, 
1892,  and  the  other  November  1,  1892.  He  did  this,  and  gave 
the  papers  to  the  testator,  who  delivered  them  to  Braun  in  his 
presence.  He  did  not  see  the  testator  sign  the  notes.  The 
peculiarity  of  this  story  scarcely  requires  conmient.  This  sum- 
mary covers  about  all  that  can  be  found  in  the  record  of  direct 
proof  in  support  of  the  daim.  No  direct  answer  seemed  avail- 
able to  the  contestants.  They  could  not  find  Braun  at  South 
Beach,  where  the  executor  had  said  that  he  resided,  and  "  New 
Jersey  "  was  quite  indefinite  as  a  place  to  search.  The  widow 
of  the  testator  did  not  know  of  him,  and  had  never  heard  of 
such  a  person.  They  then  sought  the  aid  of  two  handwriting 
experts,  Messrs.  Ames  and  Carvalho,  both  of  whom  pronounced 
the  alleged  notes  forgeries.  The  exceptions  pressed  upon  my 
attention  by  the  counsel  for  the  surviving  executor  mainly  con- 
cern the  admission  by  the  referee  of  the  testimony  of  Mr. 
Ames,  it  being  contended  that  the  standards  used  by  Mr.  Ames 
were  not  sufficiently  proved  to  be  genuine  signatures  of  the 
testator.  I  do  not  think  that  these  objections  can  prevail  or  be 
made  a  ground  for  directing  a  new  trial.  The  will  executed 
by  the  testator,  and  proved  in  this  court,  and  a  previous  will, 
as  to  which  the  surviving  executor  was  a  witness,  and  proved 
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by  him  to  be  genuine,  were  two  of  the  standards.    Five  cheeks 
produced  by  an  employee  of  the  Bowery  Bank,  purporting  to  be 
drawn  by  the  testator  on  that  bank,  and  the  amounts  of  which 
had  been  deducted  from  his  account,  leaving  a  balance  which 
the  executor  had  approved  as  correct,  by  settling  with  the  bank 
on  the  basis  of  its  correctness,  without  any  objection  to  any 
item  of  the  account,  were  also  used  as  standards  by  Mr.  Ames. 
The  objection  to  the  testimony  of  Mr.  Ames  seems  to  me  to  be 
not  to  its  admissibility,  but  to  its  weight.     He  expressed  an 
opinion  that  the  notes  were  not  genuine,  and  was  not  interro- 
gated as  to  the  grounds  of  such  opinion.     Standing  alone,  this 
amounts  to  very  little,  if  to  anything  whatever.     I  should  not 
feel  justified  in  making  a  finding  of  such  a  fact  merely  on  the 
ground  that  a  witness,  even  as  respectable  as  Mr.  Ames,  was  of 
opinion  that  it  was  true.     I  therefore  reject  the  testimony  of 
Mr.  Ames  in  its  entirety,  and  rule  that  it  is  as  if  stricken  from 
the  record.    The  testimony  of  Mr.  Carvalho  stands  on  a  differ- 
ent ground.    He  reached  the  same  conclusion  as  Mr.  Ames  and 
pronounced  the  notes  forgeries,  but  he  told  the  referee  the  rea- 
son for  his  opinion,  and  in  doing  so  pointed  out  a  remarkable 
fact.    If  the  two  notes  are  placed  one  over  the  other,  the  sides 
and  ends  coinciding,  and  then  the  two  are  held  to  the  light,  it 
will  be  discovered  that  the  two  signatures,  "  Christian  Cook  " 
on  each  are  entirely  and  exactly  alike.     Each  line  of  each  of 
the  thirteen  letters  is  precisely  similar  in  size,  shape  and  posi- 
tion on  the  paper  with  the  corresponding  line  in  the  other  note. 
There  is  not  the  slightest  deviation  except  such  as  might  and 
naturally  would  occur  if  both  signatures  were  tracings  from  the 
same  standard.    That  an  illiterate  man,  capable  of  writing  his 
name,  but  not  able  to  fill  up  the  bodies  of  two  notes,  could, 
without  tracing  and  painstaking  design,  produce  two  signatures 
so  precisely  alike,  Mr.  Carvalho  deems  incredible.    The  referee 
agreed  with  him,  and  so  do  I.    The  testimony  of  the  pretended 
expert  Keene,  who  could  not  observe  the  similarity  of  the  sig- 
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natures,  which  is  entirely  obvious  to  me  on  inspection,  does  not 
impress  my  mind  as  being  of  weight.  Taking  the  whole  of  the 
testimony  together,  I  am  not  satisfied  that  the  claim  of  George 
Braun,  if  such  a  person  exists,  was  an  honest  or  valid  claim, 
or  that  it  was  honestly  and  in  good  faith  paid.  As  a  result,  I 
concur  in  the  decision  made  by  my  predecessor,  Surrogate  Var- 
num,  and  direct  a  decree  confirming  the  report  of  the  referee, 
and  adjudging  against  the  surviving  executor  the  relief  that 
he  recommended  against  both  executors.  Commissions  will  be 
refused  to  the  surviving  executor,  he  will  not  be  awarded  costs 
or  counsel  fees  out  of  the  estate,  and  the  entire  costs  of  the  pro- 
ceeding will  be  adjudged  against  him.  A  motion  to  set  aside 
the  report  of  the  referee,  on  voluminous  aflSdavits,  claimed  to 
establish  bias  and  improper  behavior  on  his  part  was  argued 
before  me  at  the  time  of  the  argument  of  the  application  to  con- 
firm the  report.  This  motion  was  not  made  until  after  the  ref- 
eree had  made  his  report.  The  executors  waited  until  they  had 
taken  all  of  the  chances  of  a  favorable  report,  and  undertook 
to  disclose  to  the  court  the  improprieties  of  the  referee  only 
when  they  discovered  that  his  ruling  was  against  them.  This 
raises  a  strong  presumption  against  the  motion,  if  it  is  not  a 
complete  answer  to  it.  The  allegations  made  against  the  ref- 
eree are  denied,  and  if,  4n  the  progress  of  the  hearing,  he  ac- 
quired a  notion  that  the  executors  had  not  acted  fairly,  that  was 
the  natural  result  of  the  testimony  given.  The  tactics  of  the 
counsel  who  appeared  for  the  executor  before  the  referee,  as  dis- 
closed by  the  minutes,  his  persistent  refusal  to  rest  on  his  ex- 
ceptions, and  his  constant  and  aggravating  interruptions  and 
defiance  of  the  just  authority  of  the  court,  would  explain,  if 
they  did  not  entirely  excuse,  much  more  of  petulance  than  was 
displayed  by  the  referee.  The  motion  is  denied. 
Motion  denied. 
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Matter  of  the  Distribntioii  of  the  Proceeds  of  Sale  of  Beal 
Estate  of  Chables  Obdnet,  Deceased. 

{Burrogate's  Court,  New  York  County,  Filed  November,  1900.) 

1.  DisiBXBUTioiT  or  SiTBPLUS  IN  Pabtition — CODE  C.  P.,  {  1538. 

Where  a  testator  devisee  certain  real  estate  to  his  widow  for  life 
with  remainder  to  his  daughter,  and  it  is  thereafter  sold  in  an  action 
of  partition  in  the  Supreme  Court,  his  executor  is  not,  upon  an  appli- 
cation for  distribution  under  Code  C.  P.,  §  1538,  entitled  to  possession 
of  the  surplus  moneys  which  resulted  from  the  sale,  to  the  end  that 
he  may  distribute  them  himself. 

Such  moneys  are  distributable  as  if  the  sale  of  the  real  estate  had 
been  made  under  the  decree  of  the  proper  surrogate. 

2.  Same — Res  Adjudicata. 

Where  the  judgment  of  a  creditor  of  the  estate  has  been  declared 
valid  in  the  action  of  partition,  the  executor  cannot,  in  the  distribu- 
tion proceedings  in  the  court  of  the  surrogate,  attack  the  judgment  by 
interposing  the  Statute  of  Limitations. 

Application  for  distribution  of  surplus  funds  in  partition 
under  section  1538  of  the  Code  of  Civil  Procedure. 

The  executed  claims  that  the  fund  should  be  paid  over  to 
him  to  be  distributed.  That  the  W.  H.  Gedney  claim  was  out- 
lawed for  the  reason  that  seven  and  one-half  years  had  elapsed 
before  the  oommenoement  of  the  partition  suit,  and  that  the 
Durland  mortgage  could  not  be  paid  out  of  this  fund  and  that 
the  Stewart  mortgage  on  annuity  could  be  paid. 

The  referee  found  that  the  annuity  mortgage  had  a  prefer- 
ence over  the  Durland  mortgage  to  the  extent  of  recovery  paid 
out  of  income  to  creditors  of  decedent  of  $1,040. 

Charles  A.  Deshon,  for  W.  H.  Gedney  estate;  Miller,  Holt 
&  Duress,  for  Durland,  assignee;  John  F.  Meyer,  for  execu- 
tors of  W.  H.  Gedney  estate;  Thomas  E.  Stewart,  for  execu- 
trix of  Charles  Gednev  estate. 
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FiTZGEBALD,  S. — Judge  Vabxum  decided   (30  Misc.  Rep. 
18)  that  the  judgment  of  the  Supreme  Court  directing  the 
deposit  in  this  court  of  the  moneys  in  question  in  this  proceed- 
ing was  authority  for  the  distribution  thereof  by  the  surro- 
gate, and  section  1538  of  the  Code  of  Civil  Procedure,  as  it 
existed  at  the  time  of  the  rendition  of  the  judgment  and  which 
was  the  warrant  for  the  action  of  the  Supreme  Court,  required 
the  fund  to  be  distributed  as  if  the  sale  of  the  land  from  which 
it  resulted  had  been  made  upon  the  decree  of  the  surrogate. 
The  referee,  to  whom  it  was  referred  by  the  surrogate  to  take 
evidence  and  report  as  to  the  parties  entitled  to  share  in  the 
distribution  and  the  amount  to  which  they  are  respectively 
entitled,  has  filed  his  report,  and  the  questions  arising  on  the 
exceptions  thereto  are  before  the  court  for  disposition.     It  is 
claimed  by  the  executor  of  the  will  of  the  decedent  that  the 
fund  should  be  turned  over  to  him  for  distribution.     The  real 
estate,  from  the  sale  of  which  these  funds  resulted,  was  di- 
rectly devised  to  the  widow  of  the  testator  for  life,  and  the 
remainder  in  fee  therein  was  directly  devised  to  his  daughter, 
and  the  executor  was  in  no  way  given  any  control  over  the 
property  or  any  power  in  respect  thereto.     TKis  claim  of  the 
Executor  cannot  be  sustained,  nor  can  his  claim  in  regard  to 
the  application  of  the  Statute  of  Limitations  to  the  judgment 
recovered  by  William  H.  Gredney,  as  that  judgment  has  been 
adjudged  in  the  Supreme  Court  action  valid  and  a  lien  on 
the  funds  now  being  distributed.     This  conclusion  seems  to 
accord  with  the  view  which  Judge  Varxum  took  as  to  the 
effect  of  the  Supreme  Court  judgment  in  the  decision  rendered 
by  him  in  this  matter.     The  item  of  $627  was  properly  dis- 
allowed by  the  referee,  as  the  expenditures  to  which  it  relates 
had  no  connection  with  the  property,  the  proceeds  of  which 
are  now  in  question,  but  were  made  wholly  on  account  of  the 
Forty-seventh  street  premises.     The  testator  bequeathed  to  his 
daughter  an  annuity  during  the  life  of  his  widow,  payable  out 
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of  the  income  of  the  Fortieth  street  property.  This  annuity, 
as  I  construe  the  will  of  the  decedent,  was  to  be  discharged 
from  the  net  income  of  the  property  remaining  after  the  pay- 
ment thereout  of  taxes,  assessments,  insurance,  repairs  and 
other  l^al  charges.  An  agreement  was  entered  into  by  the 
annuitant  and  others  authorizing  the  appropriation  of  the  in- 
come to  the  payment  of  the  undisputed  debts  of  the  decedent, 
and  postponing  the  payment  of  the  annuity.  The  agreement 
also  authorized  the  agent  who  was  designated  to  carry  it  out 
to  use  in  his  discretion  the  income  for  payment  of  such  debts, 
instead  of  applying  the  same  to  the  payment  of  the  taxes. 
After  the  making  of  the  agreement  the  annuitant  mortgaged 
her  interest  in  the  property,  including  the  annuity.  The 
referee  has  allowed  the  claimant  under  the  mortgage  the  sum 
of  $1,040  on  account  of  the  annuity,  and  directed  that  sum 
to  be  paid  in  preference  to  the  claim  of  the  assignee  of  a  prior 
mortgage  covering  the  interest  of  the  annuitant  other  than  the 
annuity  in  the  property  mentioned.  To  this  preference'  the 
assignee  excepts.  Undisputed  debts  of  the  decedent  to  the 
amount  of  $800  apparently  were  paid  out  of  the  income  pur- 
suant to  the  agreement  above  mentioned,  and  it  seems  to  have 
been  inferred  or  concluded  that  the  income  so  used  was  income 
applicable  to  the  payment  of  the  annuity,  and  that,  therefore, 
the  annuitant  and  those  claiming  under  her  were  on  account 
of  and  to  the  extent  of  the  debts  so  paid  entitled  to  be  subro- 
gated to  the  creditors  and  be  paid  out  of  the  funds  about  to 
be  distributed.  No  income  forms  part  of  these  funds,  and 
there  is  no  evidence  showing  the  amount,  of  the  income  which 
has  been  actually  received  or  applied  towards  the  payment  of 
the  debts  of  the  testator  except  the  sum  of  $800  hereinbefore 
mentioned,  or  to  the  discharge  of  the  taxes  and  other  charges 
which,  under  the  will,  are  made  priorily  payable  out  of  the 
income,  nor  is  there  any  proof  supplied  as  to  the  amount  of 
such  charges.     The  record  of  the  judgment  in  the  Supreme 
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Court  action  shows  a  large  amount  of  taxes,  water  rates  and 
interest  on  mortgages  remaining  unpaid.  Under  the  agree- 
ment above  referred  to  inoome  applicable  to  the  payment  of 
taxes  oould  have  been  used  for  the  payment  of  creditors,  and 
the  sum  of  $800  paid  as  aforesaid  oould  have  been  paid,  and, 
in  view  of  the  large  amount  of  taxes  and  other  charges  remain-  • 
ing  unpaid  at  the  time  of  the  pendency  of  the  Supreme  Court 
action,  it  is  not  unlikely  that  it  was  paid  out  of  the  income 
that  should  have  been  used  in  paying  the  taxes  and  other 
charges.  However  that  may  be,  there  is  no  evidence  whatever 
that  there  was  ever  a  surplus  of  income  beyond  what  was  neces- 
sary for  the  payment  of  the  taxes  and  other  expenses  made 
primary  charges  thereon  by  the  will  of  the  decedent.  This 
being  so,  the  exception  to  the  referee's  decision  in  this  regard 
must  be  sustained.  In  all  other  respects  his  report  is  con- 
firmed. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Reubet^ 
W.  Ross  et  al.,  as  Executors,  etc.,  of  Reuben  Ross,  De- 
ceased. 

(Surrogate's  Court,  New  York  County ,  Filed  November,  1900.) 

Executor — Commissions — Tbansfeb  of  Property  ix  Specie — Land 
Bought  in  on  Foreclosure — Real  Estate  Not  Sold,  but  Coupled 
WITH  A  Discretionary  Power — Interest  on  Advance  Commissions. 

ExecutorR  are  entitled  to  commissions  upon  personalty,  never  con- 
verted by  them  into  cash,  where  it  is  delivered  to,  and  accepted  by,  the 
legatees  in  the  form  in  which  the  executors  received  it. 

They  are  also  entitled  to  commissions  upon  the  value  of  the  land 
which  they  bought  in  upon  foreclosing  a  mortgage  upon  it  held  by 
their  testator. 

They  are  not  entitled  to  commissions  on  real  estate  which  they 
never  sold,  although  having  a  discretionary  power  to  do  so  in  order 
to  perform  their  trust;  and  the  fact  that,  in  confirmation  of  a  par- 
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tition  agreed  upon  among  the  residuary  devisees,  they  released  the 
land,  does  not  entitle  them  to  commissions  upon  its  value. 

Executors  who,  by  consent  of  adult  residuary  legatees,  hare  taken 
commissions  before  they  were  duly  allowed,  should  not  be  charged 
with  interest  upon  the  commissions. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
executors. 

William  J.  Leitch,  for  executors;  Edward  W.  Sheldon,  for 
contestants. 

Thomas^  S. —  The  residuary  estate  of  the  testator,  both  real 
and  personal,  was  devised  and  bequeathed  to  his  designated 
nephew  and  four  nieces,  and  the  imoonverted  personal  assets 
remaining  in  the  hands  of  the  executors,  after  payment  of 
debts  and  legacies,  cannot  be  construed  to  be  specific  legacies, 
to  be  excluded  in  computing  commissions,  and  the  case  of 
Schenck  v.  Dart,  22  N.  Y.  420,  has  no  application.  The  pro- 
vision of  the  statute  which  requires  the  sole  compensation  of 
an  executor  to  be  commissions  at  fixed  rates  for  receiving  and 
paying  out  sums  of  money  has  been  extended  by  judicial  con- 
struction to  include  as  a  basis  for  computing  commissions  the 
values  of  personal  assets  received  by  an  executor  and  never  con- 
verted by  him  into  cash,  but  delivered  by  him  to  and  accepted 
by  the  l^atee  entitled  in  the  form  in  which  they  were  received 
by  him.  Cairns  v.  Chaubert,  9  Paige,  160;  Matter  of  Mof- 
fat, 24  Hun,  325 ;  Matter  of  Curtiss,  16  Misc.  Rep.  545,  551 ; 
PhoBnix  V.  Livingston,  101  N.  Y.  451;  Matter  of  DePeyster, 
4  Sandf.  Ch.  511;  Cox  v.  Schermerhom,  18  Hun,  16;  Mc- 
Alpine  v.  Potter,  126  N.  Y.  285.  When  a  debt  owing  to  the 
testator,  secured  by  mortgage,  is  an  asset  received  by  the  ex- 
ecutor, and,  by  foreclosure  or  otherwise,  the  equity  of  redemp- 
tion is  extinguished  and  the  title  to  the  land  becomes  vested 
in  the  executor,  this  for  purposes  of  accounting  continues  per- 
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sonalty,  as  representing  the  original  asset,   and  commissions 
may  be  allowed  upon  its  value.    Matter  of  DePeyster,  4  Sandf. 
Ch.  511.     The  value  of  the  unconverted  assets  so  transferred 
to  the  beneficiaries  may  be  fixed  and  determined  for  this  pur- 
pose by  the  agreement  of  the  parties,  they  being  adults,  and 
in  the  absence  of  any  claim  of  misrepresentation  or  fraud. 
No  rule  of  law  precludes  an  adult  legatee  from  agreeing  as 
to  the  reasonable  value  of  property  given  to  him  for  the  pur- 
pose of  making  a  just  division  of  assets  between  himself  and 
other  parties  in  interest,  and  for  the  purpose  of  the  accounting 
of  the  executor  with  him.    These  principles  require  that  all  of 
the  objections  made  to  the  allowance  of  commissions  to  the 
executors  be  overruled,  except  only  the  objections  made  to  the 
claim  for  commissions  on  the  value  of  the  real  property  of  the 
testator,  never  actually  sold  or  converted  into  money,  but  as 
to  which  releases  were  executed  by  the  executors  to  confirm  a 
partition  agreed  upon  between  the  residuary  devisees.     The 
title  to  this  real  property  passed  by  the  terms  of  the  will  di- 
rectly to  the  residuary  devisees,  and  never  vested  in  the  execu- 
tors for  any  purpose  whatever.    It  was  subject,  it  is  true,  to  a 
discretionary  power  of  sale  in  the  executors,  but  this  power 
was  solely  for  the  purpose  of  enabling  the  executors  to  per- 
form their  duties  as  such.     There  was  a  large  surplus  of  per- 
sonalty remaining  after  the  payment  of  debts  and  legacies, 
and,  by  the  express  language  of  the  will,  none  of  the  legacies 
were  to  be  considered  in  any  way  as  liens  upon  the  real  estate. 
The  J)ower  of  sale  to  facilitate  the  division  of  the  estate  became 
of  no  use  after  the  devisees  owning  the  legal  title  had  agreed 
upon  a  partition,  and  the  releases  of  the  executors  had  no  prac- 
tical value  beyond  acting  as  an  estoppel  against  themselves  in 
case  they  should  ever  subsequently  assert  or  assume  to  exercise 
the  power.    Under  these  facts  no  judicial  construction  that  the 
executors  ever  received  or  paid  out  the  value  of  this  real  es- 
tate is  possible^  and  the  executors  cannot  be  allowed  commis- 
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sions  on  that  value.  Matter  of  Tilden,  44  Hun,  441,  445; 
Bruce  v.  Lorillard,  62  id.  416;  Phoenix  v.  Livingston,  101 
N.  T.  451.  Although  the  devisees  could  lawfully  agree  to  the 
fact  of  value,  thus  making  further  proof  on  that  point  unnec- 
essaiy,  they  could  not,  by  any  agreement  with  the  executors, 
bind  themaelves  to  permit  the  executors  to  take  more  of  the 
estate  for  their  own  use  than  the  law  prescribes  for  services 
performed  as  executors.  Such  an  agreement  would  be  void  as 
without  consideration,  and  also  as  a  violation  of  a  rule  of  pub- 
lic policy.  Carpenter  v.  Taylor,  164  N".  Y.  171.  The  excep- 
tion to  the  allowance  of  any  commission  on  the  value  of  the 
unconverted  real  estate  is,  therefore,  sustained,  and  no  com- 
mission will  be  allowed  on  that  value.  No  interest  will  be 
charged  on  commissions  now  allowed,  from  the  dates  when  the 
amounts  of  such  commissions  were,  by  the  consent  of  the  re- 
siduary legatees,  paid  by  the  executors  to  themselves.  Al- 
though commissions  are  not  legally  payable  to  executors  until 
allowed  by  the  court,  adult  parties  may,  for  the  purpose  of 
permitting  a  prompt-distribution  of  the  assets,  and  where  debts 
and  other  legacies  are  paid,  compute  the  amounts  of  commis- 
sions probably  allowable,  and  interest  will  not  be  charged  as 
a  penalty  if  commissions,  finally  approved,  are  then  paid  by 
the  executors  to  themselves.  Beard  v.  Beard,  140  N.  Y.  260, 
265.  The  other  objections  are  as  to  matters  of  fact  correctly 
determined  by  the  referee,  and  they  are  overruled. 
Decreed  accordingly. 
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Matter  of  the  Application  of  William  Dusenbury,  Adminis- 
trator, etc.,  of  Henry  Dusenbury,  Deceased,  for  Authoritv 
to  Mortgage  or  Sell  Real  Estate. 

{Surrogate's  Court,  ^ew  York  County,  Filed  November,  1900.) 

1.  DiSTRiBimoN  OF  Surplus  in  Partition — Code  C.  P.,  §  1538 — Petition. 

An  application  to  the  Surrogate's  Court,  for  distribution  under  Code 
C.  P.,  §  1538,  of  the  share  of  a  deceased  person  in  premises  parti- 
tioned in  the  Supreme  Court,  will  not  be  granted  unless  the  petitioner 
shows  that  the  share  has  been,  by  the  Supreme  Court,  directed  to  be 
deposited  in  the  court  of  the  surrogate. 

An  allegation  that  the  referee,  in  the  action  of  partition,  has  paid  the 
share  to  the  chamberlain  of  the  city  of  New  York  "  to  the  creditors 
of  "  the  said  decedent,  is  insufficient. 

2.  Same — ^Authority  of  Attorney  to  Appear,  for  Non-Resident,  in  New 

York  County. 

An  attorney  who  appears  in  the  Surrogate's  Court  of  the  county  of 
New  York  for  a  non-resident  creditor  must  file  written  proof  of  his 
authority. 

Application  for  distribution  of  fund  in  partition. 

Larned  &  Marks,  for  petitioner;  J.  C.  O'Conor,  opposed; 
Wm.  B.  Brown,  Gignoux  &  Gignoux,  W.  M.  Watson,  (Jilbert 
M.  Spier,  for  other  parties. 

Thomas,  S. —  The  money  sought  to  be  distributed  is  the 
share  of  Henry  Dusenbury,  deceased,  in  real  property  sold 
under  a  judgment  in  partition  rendered  by  the  Supreme  Court. 
It  is  alleged  to  have  been  paid  by  the  referee  appointed  by  that 
judgment  to  the  chamberlain  of  the  city  of  New  York  "  to  the 
creditors  of  the  estate  of  Henry  Dusenbury."  Whether  this 
was  done  pursuant  to  the  Supreme  Court  judgment  or  of  any 
order  of  that  court  does  not  appear.  Section  1538  of  the  Code 
of  Civil  Procedure,  regulating  the  distribution  of  the  shares 
of  deceased  persons  in  property  sold  under  judgments  in  ac- 
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tions  of  partition,  defines  and  regulates  the  powers  of  the  court 
in  which  the  judgment  was  rendered  to  make  such  distribution, 
and  the  power  of  this  court  to  administer  such  funds  in  pro- 
ceedings to  sell  or  mortgage  real  property  for  the  payment  of 
debts  is  recognized  only  by  implication  and  subject  to  certain 
conditions.  In  Matter  of  Gedney,  30  Misc.  Eep.  18,  Surrogate 
Vamum  determined  that  a  provision  in  a  judgment  of  parti- 
tion, rendered  by  the  Supreme  Court,  directing  that  the  pro- 
ceeds of  real  estate  sold  be  deposited  in  this  court  for  distribu- 
tion, waa  suflScient  authority  for  the  distribution  of  such  pro- 
ceeds by  the  surrogate,  but  in  the  absence  of  proof  that  such 
a  provision  is  contained  in  the  judgment  of  partition  in  the 
present  case,  or  until  an  order  has  been  made  by  the  Supreme 
Court  to  a  similar  effect,  this  proceeding  cannot  be  progressed. 
The  time  limited  by  the  published  notice  to  creditors  to  pres- 
ent claims  had  not  expired  at  the  time  of  the  return  of  the 
citation,  although  it  has  since  expired,  and  the  citation,  though 
issued  against  creditors,  was  not  published.  Proof  may  be 
submitted  as  to  what  creditors  have  presented  claims,  and  if 
any  have  done  so  who  have  not  already  been  cited  by  name  a 
supplemental  citation  should  issue  against  them.  Matter  of 
Georgi,  44  App.  Div.  180.  The  attorney  who  appeared  for 
Emma  D.  Fredericks,  a  resident  of  Chicago,  111.,  must  file 
written  proof  of  his  authority  to  appear,  or  his  appearance 
will  be  ignored,  and  service  of  a  citation  will  have  to  be  made 
on  her.  Estate  of  Weiss,  Surr.  Decs.  1896,  p.  597.  The  peti- 
tion states  the  names  of  the  heirs,  but  omits  to  allege  that 
the  persons  named  are  all  of  the  heirs,  or  that  they  are  all  of 
full  age  and  of  sound  mind.  Code  Civ.  Pro.,  §  2752.  This 
may  be  supplied  by  an  affidavit.  When  all  of  these  matters 
are  fully  covered,  and  on  being  satisfied  that  all  necessary  par- 
ties have  been  brought  in,  I  will  pass  upon  the  various  ques- 
tions presented  upon  the  argument.  * 
Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Dina 
Klunok,  Formerly  Geutheb,  General  Guardian  of  Jose- 
phine Dbeisackeb^  an  Infant. 

{Surrogate's  Court ,  New  York  County,  Filed  December ,  1900.) 

6BI7EIULL   GUABDIAN — ^ALLOWANCE,    NUNC    PEO   TUNC,    Or   PBOPEB    EXPENDI- 

TUBEs  Made  foe  Wabd — ^Appboximation  of  Expenses,  whebe  Wabd 
WAS  a  Membeb  of  the  Familt — Intebest — Ratification  by  Wabd 
OF  Illegal  Investment. 

Where  the  mother  and  general  guardian  of  an  infant  has  main- 
tained her  as  one  of  the  family,  the  mother  should,  on  her  final  ac- 
counting as  guardian,  be  allowed  expenditures  up  to  such  a  sum  as  she 
would  have  been  allowed  had  she  applied  to  the  surrogate  at  the 
earliest  possible  date  for  an  order  fixing  the  sum  which  she  might 
properly  disburse  from  the  estate  of  the  infant  for  its  support. 

An  approximation  to  the  proper  share,  in  the  family  expenses,  of  th6 
infant  is  all  that  is  possible  under  such  circumstances. 

Where  the  fund  was  received  by  the  guardian  as  a  savings  bank 
deposit  at  4  per  cent,  she  shonld  be  charged  with  interest  on  unex- 
pended balances  of  her  account  at  only  4  per  cent.,  with  annual  rests, 
except  that  interest  received  on  loans  must  be  charged. 

An  infant  may,  by  conduct  after  majority,  ratify  an  illegal  invest- 
ment made  by  her  general  guardian. 

Proceedings  upon  an  accounting  by  a  general  guardian; 
Griffin  &  Young,  for  guardian ;  Ewing  &  Geiger,  for  contestant. 

Thomas^  S. — ^Dina  Klunck,  formerly  Dina  Gruther,  is  ac- 
counting as  guardian  of  her  daughter,  Josephine  Dreisacker, 
formerly  Josephine  Gruther.  Letters  of  guardianship  were  is- 
sued on  October  25,  1881,  at  which  time  the  infant  was  a  little 
over  three  years  of  age.  The  fund  received  by  the  mother  as 
guardian  was  $2,964.18,  being  two-thirds  of  the  estate  of  her 
husband,  the  father  of  the  infant,  while  she  received  for  her 
own  use,  as  one-third  of  the  estate,  a  grocery  store  in  Eivington 
street,  in  this  city,  valued  at  $1,482.09.    From  the  time  of  the 
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death  of  her  first  husband  until  the  infant  married,  on  Febru- 
ary 19,  1895,  she  being  then  about  seventeen  years  of  age,  the 
infant  was  supported  and  maintained  by  her  mother.     That 
this  was  done  by  great  effort  and  self-denial  on  the  part  of  the 
mother  abundantly  appears.    The  grocery  store  was  not  profit- 
able, and,  after  operating  it  for  about  two  years  after  her  hus- 
band's death,  or  until  about  June  28^  1882,  a  sale  at  auction 
was  had,  which  produced  no  returns,  it  was  abandoned  at  a 
loss,  and  the  mother  found  herself  without  any  means,  depend- 
ent for  support  on  her  own  exertions.    For  the  five  years  follow- 
ing, and  until  August  23,  1887,  the  mother  found  employment 
as  a  housekeeper  or  domestic  servant,  and  she  was  able  to  keep 
the  infant  with  her  by  accepting  smaller  wages  than  she  would 
otherwise  have  received.    The  mother  then,  in  1887,  the  infant 
being  about  nine  years  of  age,  married  Charles  Klunck,  who 
conducted  a  small  hotel  and  country  store  at  Scarsdale,  and  the 
infant  was  taken  to  the  home  of  her  stepfather.     From  this 
time,  the  infant  was  maintained  on  a  scale  of  comfort  quite 
equal  to  that  of  her  mother.    She  was  sent  to  school  and  board- 
school,  and  otherwise  trained  and  educated,  and  the  clothing 
furnished  her  was  even  better  than  that  appropriate  to  the 
mother's  station  in  life.    When  she  was  married,  in  1895,  she 
was  supplied  with  an  outfit  deemed  suitable  for  the  event,  and 
subsequent  to  the  marriage,  and  up  to  the  time  of  the  com- 
mencement of  these  proceedings,  the  mother,  at  intervals,  con- 
tinued to  incur  expenses  for  her  daughter.    In  spite  of  all  this, 
the  fund  of  the  infant,  which  was  $2,964.18  in  1881,  after  all 
of  the  deductions  and  allowances  approved  by  the  referee,  has 
been  determined  by  him  to  have  increased  so  as  to  amount,  at 
die  date  of  his  report,  to  the  sum  of  $4,251.27.    My  judgment 
is  that  this  result  is  erroneous.    The  guardian  would  have  acted 
more  prudently  if  she  had  applied  to  this  court,  at  the  earliest 
possible  date,  for  an  order  fixing  an  amount  which  might  prop- 
erly be  disbursed  by  her  out  of  the  estate  of  her  daughter  for 
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support  and  maintenance ;  but  it  is  quite  clear  that  such  an  or- 
der would  have  been  granted  if  it  had  been  applied  for,  and 
for  such  sums  as  would  have  been  allowed  for  that  purpose,  in 
case  she  had  made  application  therefor  in  advance,  she  may 
properly  be  credited  now.  Hyland  v.  Baxter,  98  N.  Y.  610 ; 
Browne  v.  Bedford,  4  Dem.  304,  and  cases  cited  by  Rollins, 
S. ;  Shepard  v.  Stebbins,  48  Hun,  247,  252.  In  making  this 
aliowance,  we  are  not  to  close  our  eyes  to  the  fact  that  an  ac- 
curate account  of  tie  expense  of  maintaining  and  educating  a 
child  from  infancy,  as  a  member  of  a  family  composed  mainly 
of  adults,  is  a  practical  impossibility.  The  cost  of  each  loaf  of 
bread  consumed  cannot  be  apportioned  with  absolute  accuracy 
between  the  infant  and  the  others  sharing  in  it,  and  to  make 
an  exact  charge  therefor  against  the  infant  would  be  to  descend 
to  puerilities.  In  such  cases,  an  approximation  to  the  due  share 
of  the  infant  in  the  family  expenses  is  all  that  is  required,  or 
is  possible.  Shaw  v.  Bryant,  90  Hun,  374;  affd.,  157  N.  Y. 
715 ;  Shepard  v.  Stebbins,  supra.  The  very  capable  and  careful 
referee  has  conceded  this  principle,  but  in  applying  it  he  has,  I 
think,  judged  the  guardian  somewhat  too  harshly.  During  the 
period  when  she  was  managing  the  grocery  store,  although  the 
gross  receipts  of  the  store  sufficed  for  the  support  of  both 
mother  and  daughter,  it  was  not  the  income  of  the  mother,  but 
capital,  since  the  whole  thing  shortly  ended  in  wreck.  Under 
such  circumstances,  the  child's  estate  should  contribute  towards 
her  own  support,  and,  for  the  period  from  October  31,  1881, 
to  June  28,  1882,  I  allow  four  dollars  per  week.  After  the  date 
of  the  sale  of  the  store,  on  June  28,  1882,  and  while  the  guar- 
dian was  working  as  a  housekeeper  or  domestic  servant,  until 
August  23,  1887,  the  date  of  her  marriage,  I  allow  four  dollars 
per  week  instead  of  three  dollars  allowed  by  the  referee.  I 
disagree  with  the  referee  in  his  ruling  that  the  stepfather  be- 
came obligated  to  support  the  infant,  and  to  hold  her  estate 
harmless  from  any  expense  after  his  marriage  with  the  mother, 


r 


MATTER  OF  DREISACKER.  67 

and  I  allow,  over  and  beyond  the  value  of  the  services  rendered 
by  her,  and  in  addition  to  the  specific  disbursements  proved 
and  found  by  the  referee,  five  dollars  per  week  from  August 
23,  1887,  to  February  19,  1895,  as  the  probable  reasonable  cost 
of  the  infant's  maintenance.  The  referee  has  charged  the  guar- 
dian with  interest  at  six  per  cent.,  with  annual  rests  on  all  bal- 
ances. Such  a  method  of  computing  interest  against  a  delin- 
quent guardian  or  other  trustee  is  proper  in  some  cases,  but  is 
entirely  without  reason  here.  The  fund,  as  it  reached  the  hands 
of  the  guardian,  was  a  deposit  in  a  savings  bank,  where  the  in- 
terest was  only  four  per  cent.,  and  it  was  so  small  in  amount 
that  no  lawful  or  proper  investment  would  have  produced  six 
per  cent  interest.  Though  the  guardian  acted  irregularly,  good 
faith  on  her  part  abundantly  appears,  and  I  will  charge  the 
guardian  with  interest  on  unexpended  balances  at  only  four  per 
cent,  with  annual  rests,  except  that  interest  actually  collected 
and  received  on  the  loans  of  money  must  be  charged.  A  sub- 
stantial loss  was  incurred  l^y  a  loan  of  $1,000  to  Louis  J. 
Bohne,  on  a  promissory  note  of  Louis  J.  Bohne  and  M.  E. 
Borne,  his  wife,  secured  by  a  policy  of  insurance  on  the  life  of 
the  borrower.  The  security  is  worthless,  and,  after  paying  in- 
terest at  five  or  six  per  cent,  until  October  1,  1896,  the  bor- 
rower, having  become  insolvent,  ceased  all  payments,  and  the 
entire  principal  with  interest  from  the  last-named  date,  is  still 
unpaid.  This  was  an  investment  entirely  unauthorized  by  law, 
and  it  could  not  be  allowed  to  the  guardian  as  a  proper  disposi- 
tion of  her  daughter's  estate,  if  it  were  not  for  the  fact  that, 
since  the  daughter  became  of  age,  and  with  full  knowledge  of 
the  facts,  and  with  the  advice  and  assistance  of  her  husband, 
and  of  counsel,  she  has  treated  the  note  as  her  own,  and  thus 
ratified  and  adopted  it.  The  note  in  question  was  payable,  by 
its  terms,  "  to  Josephine  Gruther  or  to  Dina  Gruther,  as  guar- 
dian of  Josephine  Gruther,"  and  was,  in  1899,  in  the  custody 
of  Francis  C.  Gruning,  one  of  the  sureties  of  the  guardian.    In 
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November  or  December  of  that  year,  Mrs.  Dreisacker,  the  ward, 
being  then  over  twenty-one  years  of  age,  called  on  Mr.  Grun- 
ing  with  her  husband,  and  requested  that  the  note  be  delivered 
to  her,  stating  that  she  wanted. to  try  and  collect  it.  The  note 
was  so  delivered  by  Mr.  Gruning,  who  requested  its  return  to 
him.  Efforts  were  then  made  by  Mrs.  Dreisacker  to  collect  the 
note.  At  her  request,  her  husband  called,  with  the  note,  upon 
the  maker  and  requested  payment,  and  subsequently  he  de- 
livered it  to  her  attorney  for  purposes  of  collection.  The  note 
was  never  returned  to  the  guardian  or  to  her  agent,  Mr.  Grun- 
ing, and  no  offer  was  made  to  return  it,  until  after  the  guardian 
had  filed  an  account,  in  which  she  stated  that  the  note  had  been 
converted  by  the  ward  "  to  her  own  use."  As  a  part  of  the  ob- 
jections filed  to  this  account,  the  offer  to  return  the  note  was 
made  for  the  first  time.  Upon  the  theory  that  the  note  repre- 
sented an  illegal  and  unauthorized  investment,  which  the  ward 
repudiated  and  refused  to  ratify,  the  ward  had  no  right  to  its 
custody  or  to  any  moneys  obtainabje  upon  it.  The  demand  for 
the  possession  of  the  note,  the  demand  of  payment  of  the  note, 
the  placing  of  it  in  the  hands  of  her  attorney  for  collection,  its 
continued  retention,  were  all  acts  declaratory  of  her  claim  to 
ownership,  and  constitute  an  election  to  ratify  and  approve  of 
the  investment.  Having  voluntarily  taken  the  security  into  her 
possession  and  dealt  with  it  as  her  own,  she  may  not  now  take 
an  inconsistent  attitude.  The  referee's  sixth  conclusion  with 
respect  to  that  note  is  overruled,  and  tie  guardian  is  credited 
with  its  amount.  In  view  of  the  irregularities  in  the  keeping 
of  accounts,  and  the  difficulties  thereby  created,  and  also  in 
view  of  the  facts  as  to  the  unlawful  investment  already  recited, 
no  commissions  will  be  awarded  to  the  guardian,  and  she  will 
be  denied  costs.  The  disbursements  of  the  proceeding,  includ- 
ing the  fees  of  the  referee  and  the  stenographer,  will  be  charged 
against  the  fund  if  any  balance  is  found,  and,  if  not,  against 
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the  contestant  personally;  but  no  other  costs  will  be  awarded. 
Snbmit  decree  on  notice,  containing  a  statement  of  the  account 
on  the  principles  here  stated. 
Decreed  accordingly. 


Matter  of  the   Administration   of   the  Groods,    Chattels    and 
Credits  of  Geoege  Seymour,  Deceased. 

{Surrogate's  Court,  Westchester  County,  Filed  December,  1900.) 

Administration — Father  Not  Entitled  to— Oode  C.  P.,  §  2660. 

The  father  of  an  intestate  is  not,  upon  the  death  of  his  widow  and 
child,  the  only  next  of  kin,  entitled  to  administer  on  the  estate,  as  the 
father  is  not  entitled  to  succeed  to  the  personal  property  and  adminis- 
tration is  confined  to  relatives  who  are. 

Application  for  letters  of  administration. 

Lewis  C.  Piatt,  for  petitioner ;  no  other  appearance. 

SiLKMAN^  S. — This  is  an  application  on  the  part  of  Henry 
B.  Seymour,  father  of  decedent,  for  the  issuance  of  letters  of 
administration  to  him. 

The  decedent  died  Fehruary  6,  1890,  intestate,  leaving  a 
widow  and  an  infant  child,  his  only  heir-at-law  and  next  of  kin. 
He  also  left  him  surviving  his  father,  the  petitioner,  a  mother 
and  brother  and  sister.  The  widow  and  child  died  subsequent 
to  decedent,  the  child  first,  and  the  personal  property  here  will 
pass  entirely  to  the  legal  representatives  of  the  widow. 

The  petitioner,  although  not  entitled  to  a  distributive  share 
in  the  estate  of  decedent,  claims  the  right  to  administration  un- 
der the  language  of  section  2660  of  the  Code  of  Civil  Pro- 
cedure, and  under  the  authority  of  the  cases  of  Lathrop  v. 
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Smith,  24  N.  T.  417 ;  Matter  of  Wilson,  92  Hun,  318.  The 
language  of  section  2660  would  seem  to  show  a  clear  legisla- 
tive intention  to  restrict  the  granting  of  administration  to  rela- 
tives who  had  an  interest  in  the  distribution  of  the  intestate's 
estate.  This  appears  in  the  first  sentence :  "  Administration 
in  case  of  intestacy  must  be  granted  to  the  relatives  of  the  de- 
ceased entitled  to  succeed  to  his  personal  property,  who  will 
accept  the  same  in  the  following  order."  And  also  in  sub-divi- 
sion 8,  "  To  any  other  next  of  kin  entitled  to  share  in  the  dis- 
tribution of  the  estate."  The  Lathrop  case  was  decided  under 
the  provisions  of  the  Revised  Statutes,  wherein  the  language 
was  somewhat  different,  in  that  the  words  "  would  be  "  precede 
the  words  '^  entitled  to  share."  The  change  in  the  language 
justifies  an  entirely  different  construction  of  the  statute.  The 
words  ^'  entitled  to  share  "  can  have  but  one  meaning,  and  that 
is,  a  reference  to  the  persons  presently  interested,  and  not  those 
who  might  be  or  would  be  upon  the  happening  of  events.  In 
the  Lathrop  case,  the  father  renounced,  and  the  letters  were 
issued  to  a  creditor.  Upon  the  application,  a  brother  of  the 
decedent  was  not  cited,  and  the  surrogate's  action  was  reversed 
for  the  reason  that  the  brother  was,  upon  the  renunciation  of 
the  father,  next  entitled  to  letters,  under  the  statute  as  it  then 
stood.  The  brother  would  have  been  entitled  to  share  in  the 
estate  upon  the  death  of  the  father,  and,  in  the  prevailing  opin- 
ion in  that  case,  Judge  Da  vies  says :  "  The  true  construction 
of  the  statute  would  therefore  seem  to  be,  that  all  persons  who 
might  be  entitled  to  participate  in  the  distribution  of  the  estate, 
being  the  widow,  relatives,  or  those  representing  relatives  of  the 
deceased,  have  the  first  right  to  the  adminigrtration  in  the  order 
named  in  the  statute." 

Under  the  present  language,  such  a  construction  would  be 
impossible.  The  words  do  not  contemplate  futurity;  they  con* 
template  present  interest.  That  it  is  the  policy  of  the  law  to 
grant  administration  to  the  persons  most  interested  seems  to  be 
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settled.  Cottle  v.  Vanderheyden,  Court  of  Appeals,  1870,  11 
Abb.  Pr.  (N.  S.)  17.  In  that  case,  Chief  Judge  Chtjbch  says: 
*'  The  obvious  policy  of  the  statute  is  to  grant  administration 
directly  to  those  most  interested  in  the  estate,  and  the  appoint- 
ment of  representatives  of  persons  entitled  is  purposely  pre- 
ferred only  to  strangers." 

It  is  those  who  have  a  property  interest,  and  not  those  in- 
terested from  sentiment  and  blood  relationship,  that  are  re- 
ferred to  by  the  learned  chief  judge.  The  change  in  language 
of  the  statute  was  not  due  to  codification  or  revision,  but  was 
an  independent  act  of  the  Legislature.  It  may  be  well  for  a 
moment  to  look  at  the  history  of  the  statute. 

After  the  decision  in  the  Lathrop  case,  the  Legislature,  in  an 
act  generally  amending  the  law  in  reference  to  the  proceedings 
in  Surrogate's  Courts  (Laws  of  1863,  chap.  362),  amending 
section  27,  title  II,  chapter  6,  part  2,  of  the  Revised  Statutes, 
which  related  to  the  granting  of  letters  of  administration,  by 
adding  thereto  the  following  words :  "  This  section  shall  not 
be  construed  to  authorize  the  granting  of  letters  to  any  relative 
not  entitled  to  succeed  to  the  personal  estate  of  the  deceased  as 
his  next  of  kin  at  the  time  of  his  decease."  In  1867  the  law 
in  relation  to  the  powers  and  jurisdiction  of  Surrogate's  Courts 
was  generally  amended  again,  and  section  27,  relating  to  the 
issuance  of  letters  of  administration,  was  altered  by  providing 
for  the  issuance  of  letters  of  administration  to  the  mother, 
after  the  father  and  before  the  brothers,  which  right  was  not 
given  in  the  original  statute,  and  the  previous  amendment  of 
1863,  either  by  design  or  oversight,  was  omitted.  The  statute 
remained  in  this  condition  until  after  the  law  relating  to  Sur- 
rogates' Courts  was  codified  and  made  part  of  the  Code  of  Civil 
Procedure.  Section  2660,  as  it  came  from  the  codifiers,  and 
as  originally  enacted,  made  no  reference  to  the  order  in  which 
administration  should  be  granted,  and  the  Repealing  Act  did 
not  repeal  the  provisions  of  the  Revised  Statutes  in  that  regard. 
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The  law  thus  remained  until  1893,  when,  by  chapter  686,  sec- 
tion 2660,  was  given  substantially  its  present  form,  and  we 
find  the  language  "would  be  entitled  to  succeed  to  his  per- 
sonal property,"  changed  to  the  words,  "  entitled  to  succeed  to 
his  personal  property." 

In  view  of  the  policy  of  the  law  as  laid  down  in  the  Cottle 
case,  I  think  the  action  of  the  Legislature  sufficiently  indica- 
tive of  an  intention  to  change  the  rule  adopted  in  the  Lathrop 
case.  I  am  not  unaware  that  this  conclusion  is  directly  in  con- 
flict with  the  remarks  of  the  court  in  the  Matter  of  Wilson, 
above  cited.  An  examination  of  that  case,  however,  shows 
clearly  that  what  was  said  by  the  court,  upon  the  construction 
to  be  given  to  section  2660  of  the  Code,  was  obiter.  That  was 
a  case  where  the  widow  of  the  intestate  had  entered  into  a 
separation  agreement,  whereby  she  released  her  right  of  dower 
and  all  interest  in  the  real  and  personal  property  of  the  intes- 
tate, and  the  point  was  made  that,  under  the  agreement,  she 
had  waived  her  right  to  administer. 

At  the  very  outset.  Justice  Meewin  says,  in  his  opinion: 
"  It  is  practically  conceded  that  she  is  entitled  unless  she  is 
disqualified  by  reason  of  the  effect  to  be  given  to  the  provisions 
of  an  agreement  of  separation  made  between  the  respondent 
and  her  husband  and  a  trustee,  on  the  14:th  of  September, 
1894."  There  was,  therefore,  nothing  for  the  court  to  have 
done  in  that  case  but  to  determine  that  the  Surrogate's  Court 
had  no  authority  to  construe  an  agreement  of  separation,  and 
no  right  to  deny  to  the  widow  her  statutory  right  to  letters  of 
administration,  without  an  express  renunciation.  She  was  en- 
titled to  a  distributive  share  \mder  the  statute,  and  that  is  the 
condition  which  the  Legislature  had  in  mind.  It  never  in- 
tended to  provide  for  cases  of  private  agreement.  She  was  en- 
titled to  succeed  at  law  to  a  part  of  her  husband's  estate,  and 
was,  therefore,  entitled  to  administer.  The  discussion  by  the 
court  of  the  effect  of  section  2660  was  not  called  for,  and  the 
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questiou  could  not  have  been  properly  presented,  by  reason  of 
the  concession  which  counsel  made  at  the  outset.  I  think  I  am 
justified  in  the  view  that  the  Wilson  case  should  not  be  allowed 
to  control.  The  application  for  letters  of  administration  must 
be  denied. 
Application  denied. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Chables 
R.  Whiting  and  Edwin  T.  Whiting,  as  Executors,  etc.,  of 
William  H.  Whiting,  Deceased. 

{Surrogate's  Court,  Westchester  County,  Filed  December,  1900.) 

Wnx — ^Residuabt  Ciause — When  Legacies  Abe  GENESAii — Residue  of  a 
Residue  Does  Not  Pass  Under  Such  a  Clause. 

a  clause  in  a  will,  directing  that  *'  In  the  event  of  my  property  not 
aggregating  a  sufficient  sum  to  pay  said  legacies  aforesaid  they  are 
to  share  pro  rata  in  the  increase  or  decrease  of  the  same,"  held  to 
amount  to  a  residuary  clause  and  entitle  the  general  legatees  to  share 
pro  rata  in  the  surplus  over  and  above  the  debts  and  legacies. 

A  legacy,  given  "  as  directed "  by  the  will  of  the  mother  of  the 
testator,  is  not  a  general  legacy  and  therefore  does  not  entitle  the 
legatee  to  share  in  the  residuary  estate. 

A  direction  to  executors  to  pay  certain  liens  on  the  premises  of  the 
wife  of  a  brother  of  the  testator  is  not  a  general  legacy  to  the  sister- 
in-law  and  is  in  the  nature  of  a  preferred  gift;-  but  where  the  will 
gives  the  brother  the  option  of  paying  his  wife  a  gross  sum,  amounting 
to  the  total  of  the  said  liens,  she  becomes  a  general  legatee  and  shares 
in  the  residuary  estate. 

Where  a  general  legacy  lapses,  by  the  death  of  the  legatee  before 
that  of  the  testator,  it  falls  into  the  residuary  estate,  but  the  residuary 
share  of  the  deceased  legatee  does  not  pass  under  the  residuary  clause 
as  it  is  the  residue  of  a  residue. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
executors. 

John  Gibney,  for  executors ;  Smith  Lent,  for  Mary  Whiting ; 
Milton  C.  Palmer,  for  Thomas  J.  Whiting,  George  W.  Whit- 
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ing  and  Frank  Still;  Frank  L.  Young,  special  guardian  for 
Skerritt  minora. 

SiLKMAX,  S. — The  testator,  after  the  direction  for  the  pay- 
ment of  funeral  expenses,  debts,  and  for  the  erection  of  a  fence 
around  cemetery  plot,  provides  in  his  will  as  follows: 

'^  To  Stella  Krause  and  Charles  Krause  the  sum  of  two  hun- 
dred dollars  each  as  directed  to  be  paid  by  my  mother^s  will 
with  interest  from  my  death  unless  I  shall  make  a  special  de- 
posit for  them  of  said  moneys  before  my  death  in  the  Sing  Sing 
Savings  Bank. 

"  To  my  sister,  Mary  J.  Flynn,  the  sum  of  one  thousand  dol- 
lars. 

^^  To  my  sister,  Sarah  Skerritt,  the  sum  of  two  thousand  dol- 
lars. 

"  To  George  W.  Whiting  the  sum  of  five  hundred  dollars, 
my  brother. 

^^  I  order  and  direct  my  executors  to  pay  whatever  mortgages 
or  liens  there  may  be  against  the  house  and  lot  belonging  to 
Mary  Whiting,  wife  of  my  brother  Edwin  T.  Whiting,  situate 
in  Highland  Avenue  in  the  Village  of  Sing  Sing,  which  I  hear 
is  about  sixteen  or  eighteen  hundred  dollars,  and  take  and  file  a 
satisfaction  of  said  liens  or  mortgages. 

"  To  Stella  Krause  the  sum  of  two  thousand  five  hundred 
dollars  when  she  becomes  twenty-five  yeara  of  age,  the  same  to 
be  invested  for  her  and  the  income  paid  to  her  for  her  support 
and  maintenance  or  part  of  said  principal  may  be  applied  for 
that  purpose  if  necessary. 

^'  To  Charles  Krause  the  sum  of  one  thousand  dollars  to  be 
paid  to  him  when  he  is  of  the  age  of  twenty^ve  years,  the 
same  to  be  invested  and  the  income  of  the  same  or  any  part  of 
the  principal  to  be  applied  to  his  care  and  support,  and  should 
either  Stella  or  Charles  Krause  die  before  twenty-five  years  of 
age  his  or  her  legacy  or  both  shall  be  paid  equally  to  my  sisters 
and  brothers  or  their  heirs-at-law. 
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"  To  Emma  Flynn,  my  niece,  the  sum  of  five  hundred  dol- 
lars at  twenty-one  years  of  age. 

"  To  Lizzie  Flynn,  my  niece,  the  sum  of  one  thousand  dol- 
lars at  twenty-one  years  of  age,  the  aforesaid  moneys  to  be  in- 
vested for  the  said  Emma  and  Lizzie  Flynn  and  income  applied 
for  their  care  or  support  or  part  of  the  principal  if  necessary. 

"  It  is  my  will  that  none  of  my  estate  or  moneys  shall  go 
vest  in  the  children  of  my  brother,  James  Whiting,  deceased, 
whatever,  notwithstanding  the  former  clauses  of  this  will. 

"  I  also  give  the  option  to  my  brother  Edwin  of  having  a 
mortgage  paid  off  on  his  wife's  house  or  of  paying  the  said 
sum  to  his  wife,  Mary  Whiting,  of  eighteen  hundred  dollars. 

"In  the  event  of  my  property  not  aggregating  a  sufficient 
sum  to  pay  said  legacies  aforesaid  they  are  to  share  pro  rata  in 
the  increase  or  decrease  of  the  same. 

"  Also  any  one  of  the  said  beneficiaries  under  this  will  who 
will  contest  the  same  his  or  her  share  to  go  to  the  others,  share 
and  share  alike.'' 

Sarah  Skerritt,  one  of  the  legatees  above  named,  died  prior 
to  the  testator,  and  the  legacy  to  her  consequently  lapsed. 

The  accounts  show  that  the  testator  left  more  than  enough 
property  to  pay  all  the  legacies,  including  that  to  Sarah  Sker- 
ntt. 

The  question  is,  how  this  surplus,  including  the  amount  of 
the  lapsed  legacy,  which  would  pass  under  the  residuary  clause, 
is  to  be  distributed.  Is  there  a  residuary  clause  here?  The 
language  of  the  testator  is,  "  In  the  event  of  my  property  not 
aggregating  a  sufficient  sum  to  pay  said  legacies  aforesaid  they 
are  to  share  pro  rata  in  the  increase  or  decrease  of  the  same." 
The  draughtsman  of  this  will  was  very  unfortunate  in  the  use 
of  words  and  modes  of  expression.  The  grammatical  construc- 
tion must  certainly  be  discarded  in  arriving, at  the  intention  of 
this  testator,  and  it  is  our  duty  to  do  so  in  order  that  his  intent 
may  be  accomplished,  if  it  is  possible,  without  doing  violence 
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to  the  structure  of  the  will  itself.  The  intent  is  to  be  gathered 
from  the  whole  scheme  of  the  will,  and  not  from  isolated  sen- 
tences. The  testator  is  presumed  to  have  had  in  mind  the  ex- 
tent of  his  property,  and  to  have  intended  to  dispose  of  it  all, 
and  we  must,  therefore,  give  such  a  construction  as  will  pre- 
vent intestacy,  if  possible.  It  has  been  said  that  "  If  the  plain 
and  definite  purposes  of  a  will  are  endangered  by  inapt  or  in- 
accurate modes  of  expression,  and  we  are  sure  we  know  what 
the  testatrix  meant,  we  have  the  right,  and  it  is  our  duty,  to 
subordinate  the  language  to  the  intention.  In  such  a  case,  the 
court  may  reject  words,  supply  them,  or  transpose  them,  to  get 
at  the  correct  meaning."  Lathrop  v,  Lathrop,  18  X.  Y.  Supp. 
652 ;  Phillips  v.  Davies,  92  X.  Y.  199.  Again,  it  has  been  said 
that,  "At  the  threshold  of  every  suit  for  the  construction  of 
a  will  lies  the  rule  that  the  court  must  give  such  construction 
to  its  provisions  as  will  effectuate  the  general  intent  of  the  tes- 
tator as  expressed  in  the  whole  instrument.  It  may  transpose 
words  and  phrases  and  read  its  provisions  in  an  order  different 
from  that  in  which  they  appear  in  the  instrument,  insert  or 
leave  out  provisions  if  necessary,  but  only  in  aid  of  the  testa- 
tor's intent  and  purpose.  Never  to  devise  a  new  scheme,  or  to 
make  a  new  will."  Tilden  v.  Green,  130  N.  Y.  42.  The  tes- 
tator here  makes  no  specific  reference  to  the  residue  of  his  es- 
tate. It  is,  however,  not  necessary  to  use  any  particular  mode 
of  expression  to  constitute  a  residuary  legatee.  It  is  sufficient 
if  an  intention  is  disclosed,  that  the  surplus  of  the  estate  after 
the  payment  of  debts  and  legacies  shall  be  taken  by  any  par- 
ticular person  or  persons.  Bearing  in  mind  that  the  testator 
is  presumed  to  have  intended  a  disposition  of  his  entire  estate, 
how  are  w^e  to  construe  the  sentence :  "  In  the  event  of  my 
property  not  aggregating  a  sufiicient  sum  to  pay  said  legacies 
aforesaid  they  are, to  share  pro  rata  in  the  increase  or  decrease 
of  the  same."  Grammatically,  this  sentence  borders  upon  the 
ridiculous,  nevertheless  we  can  see  a  meaning  expressed  by  an 


MATTER  OF  WHITING.  77 

untutored  mind,  in  the  language  used,  namely  that  the  legatees 
were  to  suffer  pro  rata,  in  case  the  estate  was  insufficient  to  pay 
all  the  legacies,  and  to  share  pro  rata  in  case  the  estate  was 
i:»ore  than  sufficient.  It  was  unnecessary  for  him  to  provide 
for  the  former,  because  the  law  would  have  taken  care  of  that. 
It  was  necessary  for  him  to  provide  for  the  latter,  or  be  guilty 
of  an  intestacy.  I  think  it  does  no  violence  to  the  structure  of 
the  will  to  transpose  and  rewrite  this  sentence  as  follows :  "  In 
the  event  of  my  property  aggregating  a  sum  more  or  less  than 
sufficient  to  pay  the  legacies  aforesaid,  then  the  legatees  are  to 
share  or  suffer  pro  rata  in  the  increase  or  decrease  of  the  same." 
Keforming  the  sentence  in  this  way,  it  gives  meaning  to  the  ap- 
parently unmeaning,  and  creates  testacy  where.intestacy  would 
otherwise  result. 

The  question  next  to  be  determined  is,  whether  Stella  Krause 
and  Charles  Krause,  who  are  given  the  sum  of  $200  each,  are 
to  share  in  the  residuary  estate  by  reason  of  such  bequests.  I 
think  not.  These  sums  of  $200  each  are  not  paid  by  reason  of 
the  testator's  bounty,  but  owing  to  some  direction  of  testator's 
mother,  and  are  apparently  a  legal  or  moral  debt  of  the  testator. 
I  do  not  think  from  the  language  used  that  he  regarded  them 
as  legatees  who  were  to  benefit  under  the  residuary  clause. 

We  now  come  to  the  provision  in  favor  of  Mary  Whiting. 
This  is  not  the  ordinary  general  legacy.  It  might  be  said  it  is 
more  in  the  nature  of  a  specific  or  demonstrative  legacy,  while 
strictly  neither.  It  is  a  direction  to  pay  a  debt  of  another,  and 
to  cause  a  lien  to  be  satisfied  of  record ;  nevertheless,  the  option 
is  given  to  testator's  brother  Edwin  to  convert  the  direction  to 
pay  the  mortgage  debt  into  a  general  legacy  of  $1,800.  I 
should  be  inclined  to  the  view  that,  were  it  not  for  this  option, 
Mary  Whiting  could  not  be  regarded  as  a  legatee,  entitled  to 
take  under  the  residuary  clause,  for  the  reason  that  the  direc- 
tion to  discharge  a  mortgage  and  cause  its  cancellation  would 
have  to  be  regarded  as  a  preferred  gift,  in  order  to  effectuate 
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the  clear  intention  of  the  testator ;  namely,  a  discharge  of  the 
lien.  The  legatee  would  not,  therefore,  suffer  by  reason  of  an 
insufficiency  of  assets,  and  as  she  could  not  suffer,  it  could  not 
fairly  be  said  that  she  should  share  in  any  surplus.  The  exer- 
cise of  the  option  by  Edwin,  that  his  wife  shall  take  a  legacy  of 
$1,800,  changes  the  situation,  and  brings  her  within  the  class 
who  are  to  take  the  residuary  estate.  The  testator  must  have 
contemplated  that  the  exercise  of  this  election  would  make  her 
a  general  legatee,  and  as  such,  entitled  to  share  in  any  surplus. 
This  view  is  strengthened  by  the  fact  that  the  clause,  provid- 
ing for  the  right  to  an  election,  immediately  precedes  the  clause 
relating  to  the  sharing  of  the  legatees  in  the  increase  of  the 
estate,  and  is  part  of  the  same  paragraph. 

One  further  question  remains  to  be  considered.  The  legacy 
of  $2,000  to  Sarah  Skerritt,  as  has  been  said,  becomes  lapsed, 
and  under  the  authorities  passes  under  the  residuary  clause. 
Now,  as  we  have  construed  the  residuary  clause  to  make  the 
general  legatees  the  residuary  legatees,  in  proportion  to  the 
amount  of  their  legacies,  we  have  Sarah  Skerritt  as  one  of  the 
residuary  legatees;  and  while  the  lapsed  legacy  to  her  passes 
under  the  residuary  clause,  her  share  in  the  residuary  estate 
cannot  so  pass.  It  is  a  residue  of  a  residue,  and  as  to  this  it 
must  be  adjudged  that  the  testator  died  intestate.  Kerr  v. 
Dougherty,  79  N.  Y.  327 ;  Booth  v.  Baptist  Church,  126  id. 
245;  Beekman  v.  Bonsor,  23  id.  312;  Floyd  v.  Carow,  88  id. 
570. 

The  estate  must,  therefore,  be  distributed  upon  tre  following 
plan :  Take  the  aggregate  of  the  general  legacies,  $10,300,  the 
surplus  would  then  be  divided  in  the  following  proportions : 

Mary  J.  Flynn 10/103 

Gk^orge  W.  Whiting 5/103 

Mary  Whiting 18/103 

Stella  Krause  25/103 

Charles  Krause  10/103 
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Emma  Flynn 5/103 

Lizzie  Flynn   10/103 

And  to  the  next  of  kin  of  the  testator,  being  the  resi- 
due of  the  residue  which  would  have  gone  to  Sarah 

Skerritt 20/103 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Martin 
EiCHMAN  et  al.,  as  Executors,  etc.,  of  Samuel  Lewis^  De- 
ceased. 

Matter  of  the  Petition  of  Martin  Eiohman  et  al.>  as  Execu- 
tors, etc.,  of  Samuel  Lewis^  Deceased,  for  Leave  to  Sell 
the  Beal  Estate  of  said  Samuel  Lewis^  Deceased,  for  the 
Payment  of  his  Debts. 

{Surrogate's  Court,  Kings  County,  Filed  December,  1900.) 

Statute  of  Limitations — Code  C.  P.,  §  1822,  when  a  Bab  to  a  Claim 
Against  a  Decedent's  Estate — Doubting  Claim. 

Section  1822  of  the  Code  of  Civil  Procedure,  declaring  that,  unless 
a  claim  against  the  estate  of  a  decedent  is  referred  as  prescribed  by 
law,  the  claimant  must  sue  within  six  months  after  it  is  disputed  or 
rejected,  does  not  bar  a  claim,  for  failure  to  sue  within  six  months, 
where  the  executors  of  the  decedent  did  not  dispute  or  reject  it  abso- 
lutely, but  merely  notified  the  claimant  in  writing  that  they  doubted 
its  justice  and  invited  a  reference  of  it. 

Such  a  notice  is,  however,  sufBcient  to  preclude  the  claimant  from 
contending  that  the  claim  stands  admitted. 

Proceedings  upon  the  judicial  settlement  of  the  accoimts 
of  executors. 

Moffett  &  Kramer,  for  petitioner;  Arthur  A.  Mitchell,  for 
contestants. 

Abbott,  S. —  On  I^'ovember  5,  1898,  the  claimant  Marv 
Augusta  Lewis  filed  a  claim  against  the  executors  of  Samuel 
Lewis  for  the  sum  of  $4,786,  with  interest. 
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On  November  16,  1898,  the  executors  served  upon  Mary 
Augusta  Lewis,  personally,  and  upon  Messrs.  Goodrich,  Whit- 
ney &  Hagen,  her  attorneys,  the  following  written  notice : 

"  Please  take  notice,  that  we,  the  executors  of  the  last  will 
and  testament  of  Samuel  Lewis,  deceased,  doubt  the  justice  of 
the  claim  of  Marj*^  Augusta  Lewis,  and  of  the  whole  thereof, 
against  the  estate  of  said  Samuel  Lewis,  and  we  do  hereby  offer 
to  enter  into  an  agreement  in  writing  with  the  claimants  to 
refer  the  matter  in  controversy  to  one  or  more  disinterested 
persons  to  be  approved  by  the  surrogate,  pursuant  to  section 
2718  of  the  Code  of  Civil  Procedure." 

Thereafter  Mary  Augusta  Lewis  and  the  executors  signed  a 
consent,  dated  May  25,  1899,  that  the  matter  in  controversy  be 
referred  to  Thomas  F.  Magner,  Esq.,  as  sole  referee,  to  hear 
and  determine  the  same.  This  agreement  was  approved  by  the 
surrogate  on  July  20,  1899,  and  an  order  was  entered  thereon 
in  the  Supreme  Court  appointing  Mr.  Magner  the  referee. 

No  proceedings  were  ever  taken  under  this  order  of  refer- 
ence. 

It  is  contended  in  behalf  of  the  claimant  that  the  claim  has 
not  been  disputed  and  rejected  in  the  manner  contemplated  by 
section  1822  of  the  Code  of  Civil  Procedure  and,  therefore, 
stands  admitted  by  the  executors.  I  am  of  the  opinion  that 
there  is  no  force  in  this  contention.  Matter  of  Edmonds,  47 
App.  Div.  229. 

On  the  other  hand,  it  is  contended  in  behalf  of  the  executors 
that  the  short  Statute  of  Limitations  prescribed  by  section  1822 
of  the  Code  of  Civil  Procedure  has  run,  and  that  the  claim  is 
now  outlawed  and  cannot  be  enforced  against  the  executors. 
This  contention  presents  a  more  difficult  question.  If  it  be  true 
that  the  written  notice  above  quoted  constitutes  a  dispute  and 
rejection  of  the  claim,  the  claim  is  undoubtedly  barred  by  the 
six  months'  statute. 

It  is  provided  by  section  2718  of  the  Code  of  Civil  Procedure 
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that,  "  If  the  executor  or  administrator  doubts  the  justice  of 
any  such  claim,  he  may  enter  into  an  agreement  in  writing 
with  the  claimant  to  refer  the  matter  in  controversy  to  one  or 
more  disinterested  persons,  to  be  approved  by  the  surrogate," 
and  on  filing  such  agreement,  approved  by  the  surrogate,  an  or- 
der may  be  entered  by  the  clerk  of  the  Supreme  Court.  The 
controversy  thus  referred  to  thereupon  becomes  an  action  in  the 
Supreme  Court,  and  costs  upon  the  determination  of  the  mat- 
ter referred  are  governed  by  sections  1835  and  1836  of  the 
Code  of  Civil  Procedure. 

Prior  to  the  amendment  of  section  1822  in  the  year  1895, 
there  mav  have  been  some  force  in  the  contention  that  sections 
2718  and  1822  were  to  be  read  and  construed  together.  Sec- 
tion 1822  then  provided  "  unless  the  claim  is  referred  as  pre- 
scribed by  law,  the  claimant  must  commence  an  action  for  the 
recovery  thereof  .  .  .  within  six  months  after  the  dispute 
or  rejection."  Under  the  amendment  of  1895  this  provision  of 
section  1822  is  entirely  omitted  and  no  mention  is  made  of  the 
reference  provided  for  in  section  2718.  Section  1822  in  its 
present  form  is  to  be  read  and  construed  in  connection  with 
section  2743  and  not  2718.  It  now  provides  that  when  an 
executor  disputes  or  rejects  a  claim,  "  Unless  a  written  consent 
shall  be  filed  by  the  respective  parties  with  the  surrogate,  that 
said  claim  may  be  heard  and  determined  by  him  upon  the 
judicial  settlement  of  the  account  of  said  executor  or  adminis- 
trator as  provided  by  section  twenty-seven  hundred  and  forty- 
three,  the  claimant  must  commence  an  action  for  the  recovery 
thereof  against  the  executor  or  administrator,  within  six  months 
after  the  dispute  or  rejection." 

Sections  2718  and  1822  now  treat  of  entirely  separate  and 
independent  subjects.  Section  2718  provides  for  the  case  of  a 
doubt  in  the  executor's  mind  as  to  the  validitv  of  a  claim,  not 
sufficiently  well  established  to  justify  its  absolute  rejection,  and 
f^nables  him,  under  such  circumstances,  to  notify  the  claimant 
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that  he  doubts  the  justice  of  his  claim^  for  the  purpose  of  effect- 
ing an  agreement  to  refer  the  same.  For  this  purpose,  there  is 
no  limit  of  time  and  the  agreement  may  be  made  at  any  time 
between  the  parties.  If  an  executor  desires  to  set  in  operation 
the  short  Statute  of  Limitations,  his  attitude  towards  the  dis- 
puted claim  must  not  be  susceptible  of  any  doubt  in  the  mind  of 
the  claimant,  and  his  dispute  or  rejection  of  the  claim  must  be 
in  the  most  absolute  and  unqualified  terms. 

A  mere  statement  by  the  executor,  no  matter  how  formally 
made,  that  he  doubts  the  justice  of  a  claim  and  invites  a  refer- 
ence of  it,  is  not  the  dispute  or  rejection  which  is  contemplated 
by  section  1822  of  the  Code  of  Civil  Procedure. 

I  am,  therefore,  of  the  opinion  that  the  claim  in  question  has 
never  been  so  disputed  or  rejected  as  to  set  in  motion  the  short 
Statute  of  Limitations. 

Decreed  accordingly. 


Matter  of  th^  Last  Will  and  Testament  of  Maby  A.  Fitzger- 
ald, Deceased. 

{Surrogate's  Court,  New  York  County,  Filed  December,  1900.) 

Will — ^Release  of  Interest  in  Obdeb  to  Testify  to  Execution — ^Annex- 
ation OF  Sheets  of  a  Will — Conflicting  Testimony  as  to  Execu- 
tion. 

A  legatee  may  release  his  interest  under  a  will  and  testify  to  its 
execution. 

Where  the  release  comes  from  the  custody  of  counsel  for  the  propo- 
nents, interested  parties,  delivery  to  them  may  he  presumed. 

Although  the  release  increases  the  shares  of  the  residuary  legatees, 
the  legatee  releasing  cannot  be  said  to  have  been  called  in  behalf  of 
persons  from,  through  or  under  whom  he  derived  his  interest  or  title 
by  assignment  or  otherwise  (Code  O.  P.,  §  829),  as  the  residuary 
legatees  take  nothing  in  right  of  the  legatee  releasing  nor  do  they 
take  anything  from,  through  or  under  him. 
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Tbe  fact  that  the  three  sheets  of  note  paper  on  which  the  will  waa 
written  were  not  annexed  at  the  time  of  execution  does  not  impair 
the  validity  of  the  will. 

A  will  admitted  to  probate  upon  the  testimony  of  a  legatee,  although 
the  subscribing  witnesses  testified  that  the  decedent  did  not  sign  in 
their  presence  nor  exhibit  her  signature  to  them. 

Pix)ceedings  upon  probate  of  a  will. 

Carter,  Hughes  &  Dwight,  Thomas  C.  O'SuUivan,  for  propo- 
nents ;  Seward,  Guthrie  &  Steele,  John  Delahunty,  for  contest- 
ants. 

Thomas^  S. — ^Thomas  P.  Hodnett,  a  legatee  named  in  the 
will,  but  not  otherwise  having  any  interest  in  the  estate,  was 
called  as  a  witness,  and  a  release  executed  by  him  was  proved 
and  offered  and  received  in  evidence  and  filed  without  objec- 
tion. On  the  footing  of  this  release  he  was  permitted  to  testify 
as  to  the  details  of  the  execution  of  the  will,  against  the  objec- 
tion of  the  contestants  and  under  their  exception.  The  ruling 
admitting  this  evidence  is  now  asked  to  be  reconsidered,  and  I 
haxe  examined  the  contentions  of  the  contestants  with  respect 
to  it,  only  to  be  confirmed  in  my  opinion  of  the  correctness  of 
my  decision  made  at  the  trial.  The  facts  in  this  case  with  re- 
lation to  this  point  cannot  be  distinguished  from  those  found  in 
Matter  of  Wilson,  103  N.  Y.  374.  In  that  case,  as  in  this, 
the  witness  who  was  called  was  a  legatee  under  the  will,  and  the 
release  executed  by  him  was  produced  at  the  trial.  In  the 
opinion  of  the  court,  it  is  stated  that  the  release  was  ^^  to  the 
administrator,"  but  on  examination  of  the  record  of  the  appeal, 
I  find  that  it  was  something  different  from  this.  It  recites  the 
pendency  of  the  proceeding  to  prove  the  will  and  that  the  wit- 
ness is  desirous  of  giving  certain  testimony  in  said  proceeding 
which,  under  the  laws,  he  is  precluded  from  giving  by  reason 
of  his  interest,  and  proceeds  as  follows :  "  Now,  therefore,  for 
the  purpose  of  removing  any  and  all  such  disqualifications,  and 
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in  consideration  of  the  sum  of  $1  to  me  in  hand  paid  by  John 
C.  Schofield,  the  temporary  administrator  of  the  goods,  chattels 
and  credits  of  said  John  Wilson,  deceased,  I  do  hereby  release, 
exonerate  and  forever  discharge  the  estate  of  John  Wilson, 
deceased,  his  executors  and  administrators,  and  all  and  every 
of  them,  of  and  from  the  payment  of  said  legacy,  so  given  to 
me  in  and  by  said  instrument  or  will  offered  for  probate  as 
aforesaid;  and  of  and  from  all  claim  and  demand  whatever, 
which  I  now  have  or  may  hereafter  have  against  the  estate  of 
said  deceased,  or  said  executors  or  administrators,  or  for  or 
by  reason  of  said  legacy;  said  instrument  or  will  to  stand  so 
far  as  I  am  concerned  with  the  same  force  and  effect  as  if  the 
fourth  clause  therein,  giving  me  the  sum  of  $300,  such  legacy 
aforesaid,  had  never  been  inserted  therein."  The  paper  was 
under  seal  and  acknowledged.  I  am  unable  to  observe  any  sub- 
stantial difference  between  this  release  and  the  one  in  this  case. 
No  recital  of  the  purpose  for  giving  the  release  is  in  the  instru- 
ment, but  the  fact  that  it  was  intended  to  remove  the  disability 
of  the  witness  was  proved  on  his  examination  by  counsel  for 
the  contestant.  Neither  is  it  recited  that  the  "  $1 "  named  as 
one  of  the  considerations  was  paid  by  the  temporary  adminis- 
trator, but  it  is  under  seal,  and  the  words  of  release  contained 
in  it  are  as  full  and  ample  in  the  one  document  as  in  the  other. 
No  objection  was  made  at  the  trial  to  a  failure  to  prove  the  de- 
livery of  the  release,  and  none  was  made  in  the  case  cited,  where 
there  was  the  same  omission.  It  came  from  the  custody  of  the 
counsel  for  the  proponents,  legatees  under  the  will  and  persons 
affected  by  it,  and  delivery  to  them  can  be  presumed.  Good- 
rich V.  Walker,  1  Johns.  Cas.  253;  Hulse  v.  Bacon,  40  App. 
Div.  89.  It  was  filed  with  the  court,  thus  making  it  available 
for  all  parties  in  interest.  If  lack  of  proof  of  actual  delivery 
to  anyone  had  been  made  a  ground  of  objection,  delivery  at  the 
time  of  the  trial  would  have  been  a  simple  formality  which  the 
witness  by  his  whole  conduct  and  testimonv  showed  himself 
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willing  to  obsen'e.  It  is  argued  that  the  release  sen-ed  to  in- 
crease the  share  in  the  estate  of  the  residuary  legatees,  and  that, 
for  this  reason,  the  witness  was  being  called  in  behalf  of  "  a 
person  from,  through  or  under  whom  "  he  derived  his  interest 
or  title  "  by  assignment  or  otherwise."  Code  Civ.  Pro.,  §  829. 
But  the  same  objection  was  made  in  the  Wilson  case,  and  was 
answered  by  Ruger,  Ch.  J.,  as  follows :  "  The  interest  which 
the  witness  might  have  taken  as  legatee  under  the  will  was 
efiFectually  discharged  by  the  release.  It  was  an  instrument 
under  seal  importing  a  consideration,  and  its  effect  was  to  swell 
the  residuum  of  the  estate  and  increase  the  amount  to  be  dis- 
tributed under  the  provisions  of  the  will.  The  residuary  lega- 
tee took  nothing  thereby  in  the  right  of  the  releasing  legatee, 
and  did,  in  no  sense,  succeed  to  the  sum  derived  from,  through 
or  under  any  right  of  such  legatee."  103  N.  Y.  375.  The  Wil- 
son case  was  followed  in  Loder  v.  Whelpley,  111  X.  Y.  239,  in 
which  the  facts  were  almost  precisely  similar,  and  the  record 
of  the  appeal  in  that  case  shows  the  release  to  have  been  in  pre- 
cisely similar  form.  In  Matter  of  Berrien's  Will,  12  X.  Y. 
Supp.  587,  35  N.  Y.  St.  Repr.  255,  the  General  Term  of  this 
department  approved  of  a  ruling  of  a  surrogate  admitting  the 
testimony  of  a  legatee  called  on  behalf  of  the  proponent,  on  a 
trial  of  a  contested  probate,  after  he  had  orally  declared  on  the 
witness  stand  that  he  released  and  waived  his  legacy,  without 
requiring  the  execution  or  delivery  of  any  paper  whatever. 
The  cases  cited  by  the  contestant  in  support  of  his  contention 
as  to  the  disqualification  of  the  witness  are  plainly  distinguish- 
able from  the  authorities  above  referred  to.  In  Bennett  v.  Ben- 
nett, 50  App.  Div.  127,  and  in  Matter  of  Torkington,  79  Hun, 
128,  the  witness  in  each  case  was  an  heir  of  the  decedent,  he 
was  called  on  behalf  of  the  contestant  and  the  will  affected  real 
property.  In  such  a  case,  if  the  conflict  prevailed,  title  to  land 
would  pass  to  the  witness,  and  a  mere  release  oi*  waiver  would 
not  suffice  to  divest  such  title,  or  to  deprive  the  witness  of  his 
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interest.     What  would  have  been  required  was  a  conveyance 
to  some  specified  person,  under  seal  and  containing  words  of 
grant.    In  one  of  the  cases  the  instrument  offered  was  a  paper 
not  under  seal,  and  in  neither  case  was  any  grantee  named. 
If  the  paper  in  either  case  had  been  held  operative,  its  effect, 
on  the  refusal  of  probate,  would  have  been  to  pass  title  to  land, 
not  from  the  decedent,  but  from  the  witness  to  the  person  in 
whose  interest  the  witness  was  called.    The  decisions  declaring 
the  witness  incompetent  were  both  clearly  right  upon  their 
facts.    In  O'Brien  v.  Weiler,  140  N.  Y.  281,  a  release  by  one 
part  owner  of  a  fund  claimed  under  a  will  and  sued  for  in  the 
action,  to  his  co-owner,  was  held  to  amount  to  a  transfer  or  as- 
signment of  his  interest,  and  to  bring  the  releasing  party  within 
the  rule  which  disqualifies  the  person  or  through  whom  the  in- 
terested person  derives  his  interest  or  title  from  testifying  as 
to  personal  transactions  or  communications  with  the  testator 
on  whose  right  the  claim  was  based.    The  court  cited  Matter  of 
Wilson,  supra,  and  Loder  v.  Whelpley,  supra,  declaring  them 
not  applicable,  and  saying :     "  They  were  proceedings  for  the 
probate  of  wills,  contested  for  the  want  of  testamentary  capa- 
city.    The  witnesses  offered  were  legatees  under  the  will,  and 
they  executed  a  general  release  and  discharge  of  their  legacies. 
They  were  not  offered  as  witnesses  in  behalf  of  any  party  to 
the  proceeding  or  person  interested  in  its  event  who  had  suc- 
ceeded to  their  interest  as  legatees,  and  they  were,  therefore, 
held  not  incompetent  to  testify  with  reference  to  a  personal 
transaction  or  communication  with  the  testator."     With  the 
testimony  of  Mr.  Hodnett  remaining  in  the  case  I  reach  my 
conclusion  as  to  the  facts  without  the  slightest  difficulty.     The 
testimony  of  the  two  subscribing  witnesses  who  were  examined, 
to  the  effect  that  every  requirement  of  the  execution  of  the  pa- 
per as  a  will  was  carefully  observed,  except  only  that  the  de- 
cedent did  not  sign  the  instrument  in  their  presence  or  exhibit 
her  signature  to  them,  is  not  in  harmony  with  probabilities. 
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The  will  is  entirelj  in  the  handwriting  of  the  decedent,  who 
was  plainly  an  intelligent  woman  and  an  easy  and  rapid  writer. 
It  was  lawfully  written  on  three  sheets  of  note  paper,  and  the 
fact  that  these  were  not  annexed  at  the  time  of  execution  does 
not  impair  its  validity.    Matter  of  Snell,  32  Misc.  Eep.  611, 
and  cases  cited.    The  first  sheet  was  initialed  hy  the  decedent 
at  its  end ;  she  wrote  her  name  three  times  on  the  second  sheet, 
and  again  at  the  bottom  of  the  page  on  the  third  sheet,  after 
the  signatures  of  the  witnesses,  all  for  the  obvious  purpose  of 
identifying  each  and  every  sheet  as  a  part  of  tiie  will.    The  at- 
testation clause  begins  with  the  words  '^  Signed  as  and  for  her 
last  will  and  testament  by  the  above  Mary  A.  Fitzgerald,  in 
our  presence,''  etc.,  and  this  certificate  these  witnesses  signed. 
A  third  witness,  not  examined,  and  who  makes  no  question  as 
to  the  accuracy  of  this  memorandum,  also  signed  the  same  certi- 
ficate.   The  entire  execution  was  in  the  presence  of  the  husband 
of  the  decedent,  who  was  a  lawyer,  presumably  having  knowl- 
edge of  the  requirements  of  execution,  who  took  valuable  rights 
under  the  will.    All  of  these  circumstances  have  weight,  though 
not,  in  themselves,  sufficient  to  establish  the  will  contrary  to 
the  evidence  of  the  subscribing  witnesses.    WooUey  v.  Woolley, 
95  If.  Y.  231.    The  testimony  of  Mr.  Hodnett  was,  however, 
complete  and  satisfactory  as  to  every  material  fact  of  due  execu- 
tion, and,  having  seen  and  heard  all  the  witnesses  testify,  I 
believe  him  and  I  refuse  to  believe  the  subscribing  witnesses, 
and  I  will  admit  the  will  to  probate  notwithstanding  their  testi- 
mony.   Matter  of  Cottrell,  95  N.  T.  329 ;  Matter  of  Carey,  24 
App.  Div.  531,  542 ;  Code  Civ.  Pro.,  §  2620.     The  objections 
will  be  overruled  and  the  will  admitted  to  probate.    The  altera- 
tions in  the  paper  will  be  adjudged  to  have  been  made  before 
execution.     Costs  will  be  adjudged  against  adult  contestants. 
Costs  of  special  guardians  will  be  adjudged  on  signing  decree. 
Decreed  accordingly. 
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Matter  of  the  Estate  of  Richakd  J.  McKay,  Deceased. 

{Surrogate's  Courts  Cattaraugus  County,  Filed  December,  1900.) 

Legacy — When  Not  Charged  on  Real  Estate  by  Implication  Nob  by 
Extrinsic  Evidence — Leasehold  fbom  Seneca  Nation  is  Real  Es- 
tate—Duty OF  Residuary  Devisees  to  Pay  MoRitsAGE  Given  by 
Devisor — 1  R.  S.,  m.  p.  749. 

A  clause  of  a  will  reading  "I  give,  devise  and  bequeath  my  prop- 
erty as  follows,"  preceding  general  legacies  and  followed  by  a  residu- 
ary clause  reading  "  I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  real  and  personal  property  as  follows"  indi- 
cates no  intention  upon  the  part  of  the  testator  to  blend  his  whole 
estate  into  one  fund  to  pay  the  general  legacies,  charge  them  upon  the 
Teal  estate,  and  entitle  them  to  payment  before  any  payment  to  the 
residuary  legatees  and  devisees. 

Extraneous  circumstances  considered  and  deemed  insufficient  to 
show  such  an  intention  upon  the  part  of  the  testator. 

Land  held  under  lease  from  the  Seneca  Nation  of  Indians  is,  for 
the  purposes  of  administration,  real  property,  and  rent  received  there- 
from by  executors  of  the  lessee  cannot  benefit  his  general  legatees,  but 
passes  under  the  residuary  clause  directly  to  his  residuary  legatees 
and  devisees. 

Land  bought  by  a  third  party  and  to  be  held  in  trust  by  him  for 
the  testator  and  certain  associates,  accompanied  by  a  mortgage  given 
back  by  the  trustee  for  a  part  of  the  purchase  price,  which  price  each 
associate  agreed  to  pay  proportionately,  is  an  interest  in  real  estate 
which  passes  to  the  residuary  legatees  and  devisees;  they,  under  1 
Revised  Statutes,  m.  p.  749,  must  pay  their  share  of  the  interest  on 
the  mortgage,  and  where  the  executors  of  the  testator  have  paid  it  out 
of  his  personalty  they  are  entitled  to  reimbursement  from  the  residu- 
ary legatees  and  devisees. 

Proceedings  on  judicial  settlement  of  executors'  account. 

James  G.  Johnson,  for  executors;  Ansley  &  Spencer,  for 
widow  and  others ;  W.  G.  Laidlaw,  for  certain  legatees  and  spe- 
cial guardian,  in  person. 

Davie,  S. — There  being  insufficient  personal  estate  to  pay  the 
general  legacies  in  full,  it  is  claimed,  on  part  of  certain  lega- 
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tees,  that  such  deficiency  should  be  made  up  from  the  real  es- 
tate before  the  same  passes  to  the  residuary  legatees. 

The  first  clause  of  the  will  is  as  follows :     "  After  the  pay- 
ment of  m.y  funeral  charges,  the  expenses  of  administering  my 
estate  and  my  lawful  debts,  I  give,  devise  and  bequeath  my 
property  as  follows."    Then  follows  a  bequest  to  the  widow  of 
specific  jx'rsonal  property  and  the  sum  of  $5,000  absolutely, 
also  the  use  of  $15,000  during  life  or  until  her  remarriage; 
also  a  life  estate  in  the  house  and  lot  where  testator  resided  at 
the  time  of  his  death,  and  distinctly  provides  that  these  various 
bequests  are  in  lieu  of  dower.     The  testator  then  gives  to  his 
only  son,  John  J.  McKay,  the  house  and  lot  above  mentioned, 
absolutely,  after  the  termination  of  the  life  estate  therein ;  also 
the  sum  of  $15,000,  absolutely,  to  be  paid  in  fifteen  equal  an- 
nual payments,  with  annual  interest;  also  the  use  of  $10,000, 
to  be  paid  semi-annually  during  life.     Upon  the  death  or  re- 
marriage of  the  widows,  one-third  of  the  $15,000,  the  use  of 
which  is  given  to  her,  is  bequeathed  to  Roscoe  J.  McKay,  a 
minor  son  of  John  J.  McKay,  and  the  remaining  two-thirds 
to  the  children  of  John  J.  McKay,  including  Eoscoe,  in  equal 
shares.    Then  follows  a  bequest  of  $2,000  to  Mary  Ann  McKay, 
mother  of  the  testator,  one  of  $1,000  to  each  of  two  sisters,  one 
of  $2,000  to  a  sister-in-law,  various  smaller  bequests  to  nephews 
and  nieces  and  other  distant  relatives,  two  small  bequests  to 
Masonic  societies,  and  a  bequest  of  $2,000  to  the  TJniversalist 
General  Convention  of  the  State  of  New  York.     A  trustee  was 
then  designated  to  control  the  funds,  the  use  of  which  was  be- 
queathed as  above  stated.    Then  comes  the  residuary  clause  in 
the  following  form :     "  ilfineteenth.     I  give,  bequeath  and  de- 
vise all  the  rest,  residue  and  remainder  of  my  real  and  personal 
property  as  follows:     To  my  said  w'ife  one-third  part  thereof, 
to  my  said  son  one-third  part  thereof,  to  my  grandchildren,  one- 
third   part  thereof.''     An   intermediate   accounting  was   had 
herein  and  a  decree  entered  thereon,  whereby  it  was  determined 
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that  the  bequests  to  the  widow,  being  in  lieu  of  dower,  were  not 
subject  to  abatement,  and  that  she  was  entitled  to  interest  on 
the  same  from  the  death  of  the  testator,  but  that  no  reasons 
existed  for  exempting  any  of  the  other  bequests  from  abate- 
ment. See  Matter  of  McKay,  5  Misc.  Rep.  123.  But  the  pre- 
cise question  now  under  consideration,  as  to  whether  the  general 
bequests  are  entitled  to  be  paid  from  the  real  estate,  was  not 
determined. 

It  is  now  claimed  that  the  peculiar  phraseology  of  the  first 
clause  of  the  will,  "  I  give,  devise  and  bequeath  my  property  as 
follows,"  and  that  of  the  residuary  clause,  "  I  give,  devise  and 
bequeath  all  the  rest,  residue  and  remainder  of  my  real  and 
personal  property  as  follows,"  shows  an  intent  on  the  part  of 
the  testator  to  blend  his  entire  estate  into  one  common  fund 
for  the  payment  of  the  various  bequests,  and  that  nothing  should 
pass  to  the  residuary  legatees  until  full  payment  of  all  other 
bequests  had  been  made.  It  seems  to  be  the  well-established 
rule  in  England  that,  where  legacies  are  given  generally,  and 
the  residue  of  the  real  and  personal  estate  is  afterwards  given 
in  one  mass,  as  in  this  case,  the  legacies  are  a  charge  upon  the 
real  as  well  as  the  personal  estate.  Wheeler  v.  Howell,  3  K. 
&  J:  198 ;  Gyett  v.  Williams,  2  J.  &  H.  429 ;  Bray  v.  Stevens, 
L.  R.,  12  Ch.  Div.  162.  This  rule  has  been  adopted  in  some 
of  our  States.  Hays  v.  Jackson,  6  Mass.  149 ;  Wilcox  v.  Wil- 
cox, 13  Allen,  252;  Gallagher's  Appeal,  48  Penn.  St.  122; 
Robinson  v.  Mclver,  63  N.  C.  649;  Moore  v.  Beckwith,  14 
Ohio  St.  136.  This  rule  was  invoked  in  Bevan  v.  Cooper,  72 
N.  T.  317,  but  the  court  there  says:  "  It  is  urged  to  us  that 
the  rule  in  England  is,  that  where  the  real  estate  and  the  per- 
sonal estate  are  by  the  residuary  clause  blended  in  one  fund, 
in  terms  importing  that  the  testator  looked  upon  it  as  one  mass 
for  the  purpose  of  disposition,  the  legacies  are  thereby  charged 
upon  the  realty,  and  that  sister  States,  and  the  Supreme  Court 
of  the  United  States,  have  established  or  approved  of  that  rule. 
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We  do  not  here  undertake  to  question  the  soundness  of  the  rea- 
soning of  the  decisions  cited  in  support  of  this  contention.  We 
do  not  think  they  furnish  the  rule  for  us  in  this  case."  The 
same  question  was  presented  in  Scott  v.  Stebbins,  91  ^.  Y.  605^ 
but  that  case  was  decided  upon  other  considerations,  the  court 
neither  adopting  nor  disapproving  of  the  English  rule.  In 
Brill  V.  Wright,  112  N.  Y.  129,  however,  the  court  distinctly 
disapproves  of  this  rule,  saying  that  '^  the  rule  in  England  and 
in  some  of  the  States  in  this  country  and  in  the  United  States 
Supreme  Court,  is  different  from  the  rule  in  this  State."  See 
opinion,  p.  134.  That  case  distinctly  enunciates  two  proposi- 
tions: First,  that  general  language  in  a  will  giving  legacies, 
followed  by  the  usual  residuary  clause,  is  alone  insufficient  to 
charge  the  legacies  on  the  land ;  and.  Second,  that  such  language 
will  justify  such  charge  if  it  is  made  to  appear  by  extrinsic  cir- 
cumstances that  it  was  the  testator's  intention  that  the  legacies 
should  be  charged  on  the  land. 

In  Morris  v.  Sickly,  133  N.  Y.  456,  the  testator,  after 
several  general  legacies,  provided  as  follows :  "  All  the  rest 
and  remainder  of  my  estate  both  real  and  personal  of  which  I 
may  die  seized,  I  give,  devise  and  bequeath,"  etc.,  and  the  court 
says:  "It  is  now  the  settled  law  in  this  State  that  by  the 
language  contained  in  this  will  alone  the  legacy  was  not  charged 
upon  the  real  estate."  See  opinion,  p.  458.  See  also  Cunning- 
ham v.  Parker,  146  N.  Y.  29-33.  But  in  this  case  now  under 
consideration,  the  claim  that  the  real  estate  should  be  re- 
sorted to  for  payment  of  the  bequests  is  not  predicated  so  much 
upon  the  phraseology  of  the  residuary  clause  as  upon  that  of 
the  introductory  clause  above  cited,  which,  it  is  asserted,  blends 
the  entire  estate  into  one  homogeneous  mass,  without  regard 
to  its  character,  for  payment  of  the  bequests,  and  to  sustain 
such  intention  the  following  authorities  are  relied  upon :  Fors- 
ter  V.  Civill,  20  Hun,  282 ;  Taylor  v.  Dodd,  58  K  Y.  335 ; 
Hall  V.  Thompson,  23  Hun,  334;  Tracy  v.  Tracy,  15  Barb. 
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503.  If  these  cases  were  to  be  regarded  as  correctly  declara- 
tive of  existing  law,  they  are  plainly  distinguishable  from  the 
case  at  bar.  In  Eorster  v.  Civill,  the  bequests  were  held  to  be 
a  charge  on  the  realty  because  of  the  fact  that  certain  legacies 
must  totally  fail  unless  regarded  as  a  charge,  and,  as  the  court 
in  the  opinion  says,  there  is  nothing  in  the  will  by  which  the 
words,  "  the  rest,  residue  and  remainder,"  can  be  taken  dis- 
tributively  reddendo  singula  singulis  under  the  rule  laid  down 
by  Chancellor  Kent  in  Lupton  v.  Lupton,  2  Johns.  Ch.  614,  be- 
cause "  there  is  an  entire  absence  of  language  indicating  an  in- 
tent on  the  part  of  the  testator  that  the  bequests  shall  be  paid 
solely  out  of  personal  property,  and  also  an  absence  of  any  de- 
vise of  any  portion  of  the  real  estate  from  which,  under  that 
rule,  the  words,  ^  rest,  residue  and  remainder,'  in  respect  of  real 
estate,  can  be  held  to  mean  such  as  is  not  otherwise  devised  by 
the  will."  In  the  case  at  bar,  there  was  a  specified  devise  of  real 
estate  prior  to  the  residuary  clause,  and  in  view  of  which  the 
residuary  clause  was  framed.  In  Hall  v.  Thompson,  the  will 
provided  that,  "  As  to  my  worldly  estate  and  all  the  property, 
real,  personal  and  mixed,  of  which  I  shall  die  seized  and  pos- 
sessed, and  to  which  I  shall  and  may  bo  entitled  to  at  the  time 
of  my  decease,  I  devise,  bequeath  and  dispose  of  in  the  follow- 
ing manner,  viz. :  "  Then  follows  a  direction  for  the  payment 
of  debts  and  funeral  expenses,  then  the  executors  were  em- 
powered, as  soon  as  possible  after  his  death,  to  sell  sufficient 
real  estate  to  pay  off  a  certain  mortgage.  Then  the  will  pro- 
vides as  follows:  "At  the  death  of  my  said  beloved  wife  my 
executor  shall  dispose  of  all  my  estate,  and  the  accumulations 
and  profits  thereof,  either  by  public  or  private  sale,  and  divide 
the  avails  thereof,  share  and  share  alike,  to  and  among  my  chil- 
dren," etc.  From  the  terms  of  this  will,  the  court  found  that 
the  intention  of  the  testator  was  to  blend  all  his  estate,  real,  per- 
sonal and  mixed,  for  the  general  purposes  of  the  will.  All  that 
Taylor  v.  Dodd  assumes  to  hold  is  that,  while  the  general  rule 
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is  that  the  personal  estate  of  a  testator  is  to  furnish  the  fund 
for  the  payment  of  legacies,  it  may  be  entirely  exonerated,  or 
the  real  estate  may  be  made  to  aid,  if  there  be  express  direc- 
tions to  that  effect  in  the  will,  or  if  that  be  the  clear  intent  to 
be  gathered  from  its  provisions.  The  conclusion  reached  from 
a  careful  review  of  all  these  cases  is  that  there  is  nothing  in 
this  will  leading  to  the  arbitrary  construction  that  its  form 
and  phraseology  evidence  an  intent  on  part  of  the  testator  to 
blend  his  entire  estate,  making  a  common  fund  in  which  all 
bequests  are  equally  entitled  to  participate.  The  most  that 
can  be  said  is  that  the  question  of  testator's  intent  in  this  par- 
ticular is  one  of  fact,  to  be  determined  from  the  phraseology  of 
the  will  and  the  contemporaneous  circumstances  disclosed  by 
the  evidence. 

It  is  entirely  apparent  that  extraneous  circumstances  are  to 
be  considered  in  ascertaining  such  intent.  In  Kalbfleisch  v. 
Kalbfleisch,  67  N.  Y.  354,  the  court  says :  "  Our  conclusion  is 
put  upon  the  intention  of  the  testator  as  manifested  in  the 
will,  considered  in  view  of  the  circumstances  in  which  it  was 
made."  In  Hoyt  v.  Hoyt,  85  N.  Y.  142,  it  was  held  that 
"Legacies  may  be  charged  upon  real  estate  without  express 
direction,  if  the  intention  of  the  testator  so  to  do  can  be  fairly 
gathered  from  all  the  provisions  of  the  will;  and  extraneous 
circumstances  may  be  considered  in  aid  of  the  terms  of  the 
will."  To  same  effect,  see  Scott  v.  Stebbins,  91  N.  Y.  606.  In 
that  case,  the  bequests  were  held  to  be  a  charge  on  the  residuary 
realty,  and  the  controlling  circumstance  was  that,  about  one 
month  before  his  death,  testator  inventoried  his  personal  estate 
at  $22,500.  After  making  the  will,  he  purchased  real  estate 
and  built  a  house  thereon,  thereby  diminishing  his  personalty, 
after  payment  of  debts,  to  $2,000.  In  McCom  v.  McCorn,  100 
y.  Y.  511,  the  court,  after  fully  considering  all  the  surround- 
ing circumstances  and  the  phraseology  of  the  will,  says: 
*•  Each  of  these  circumstances  in  our  consideration  of  other 
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cases  has  had  a  place  in  the  reasons  given  for  inferring  an  in- 
tention to  charge  legacies  upon  the  land."  In  Brill  v.  Wright, 
supra,  extraneous  circumstances  were  relied  upon  to  aid  in  the 
interpretation  of  the  will.    See  p.  134. 

I  now  desire  to  refer  to  some  of  the  circumstances  repelling 
the  inference  of  an  intent  on  part  of  the  testator  to  blend  this 
estate  into  one  general  fund.  It  will,  in  the  first  place,  be  seen 
that  such  a  construction  would  operate  in  favor  of  distant  rela- 
tives and  legatees  in  no  way  related  as  against  testator's  wife, 
son  and  grandchildren.  The  importance  of  such  a  circum- 
stance is  recognized  in  Scott  v.  Stebbins,  above  cited,  where 
the  court  says :  "  The  presumption  is  that  the  testator  did  not 
intend  to  give  a  preference  to  an  object  of  charity  or  benevo- 
lence over  the  claims  of  his  own  children.  The  contest  here  is 
between  a  complete  stranger  and  his  own  son.  No  inference 
is  to  be  drawn  in  favor  of  the  former,  except  what  necessarily 
and  naturally  arises.  Every  intendment  is  in  favor  of  the  son 
of  the  testator;  his  own  blood  and  kin  were  the  first  objects  of 
his  bounty,  and  it  is  to  be  presumed  that  the  legacies  to  them 
were  to  be  first  paid;  any  other  conclusion  must  lead  to  the 
inevitable  inference  that  the  testator  intended  to  give  a  prefer- 
ence to  a  stranger  that  had  no  special  claim  upon  him,  over  his 
own  kindred  and  lawful  heirs.  It  is  but  fair  to  assume  that 
such  was  not  his  intention."  In  Hoyt  v.  Hoyt,  above  cited, 
the  court  says :  "  The  distinction  is  between  a  legacy  to  a 
stranger,  which  is  a  mere  bounty,  and  a  legacy  that  is  the  only 
provision  for  one  of  the  blood  of  the  testator  who  has  a  claim 
to  recognition  and  provision.  In  such  case  courts  go  a  great 
Avay  in  order  to  carry  out  the  provisions  of  a  will,  founding  the 
intention  to  make  all  parts  of  the  estate  liable  upon  tre  {^re- 
sumption of  the  strong  desire  and  purpose  that  must  have  ex- 
isted, that  one  natural  object  of  testamentary  bounty  should 
not  receive  and  another  go  away  empty.  In  one  case  it  is  said 
that  this  fact  alone  is  enough  to  turn  the  scale,  where  the  pro- 
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visions  of  the  will  are  otherwise  dubious."  Again,  the  char- 
acter and  extent  of  testator's  real  estate  repel  the  theory  of  an 
intention  to  blend ;  by  far  the  greater  portion  of  his  estate  was 
personal;  the  real  estate  consisted  principally  of  the  testator's 
homestead  and  an  interest  in  the  stock  yards  hereinafter  re- 
ferred to.  The  former  was  occupied  by  testator  and  family  as 
a  home ;  the  operation  of  the  latter  afforded  employment  to  the 
testator's  son.  It  hardly  seems  probable  that  testator  designed 
to  create  a  condition  by  the  terms  of  this  will  whereby  mere 
gratnitona  beneficiaries,  like  the  Masonic  orders  and  the  Uni- 
versalist  General  Convention,  or  even  nephews  and  nieces, 
might  deprive  the  son  of  his  interest  in  the  homestead,  or  his 
interest  in  the  particular  portion  of  the  estate  which  was  afford- 
ing him  a  livelihood.  Again,  it  is  entirely  apparent  that  the 
testator,  at  the  time  of  making  his  will,  believed  his  personal 
estate  sufficient  to  substantially  satisfy  his  various  bequests. 
The  amount  of  personalty  left  for  distribution  has  been  greatly 
4iminished  by  circumstances  arising  after  the  making  of  the 
will  and  the  death  of  the  testator.  The  estate  became  charge- 
able to  the  extent  of  over  $16,000  in  consequence  of  testator's 
indorsement  of  certain  Hevenor  notes,  the  testator  undoubtedly 
believing  that  he  held  ample  security  against  loss  on  account 
of  these  indorsements — such  security,  however,  proving  to  be 
entirely  inadequate.  Large  expense  was  also  incurred  in  conse- 
quence of  litigation  in  the  administration  of  his  estate,  which 
testator  evidently  did  not  contemplate  when  he  made  his  will. 
Again,  if  testator  had  designed  a  blending  of  his  estate,  he 
would  undoubtedly  have  provided,  by  the  terms  of  his  will,  a 
ready  means  of  effectuating  such  intention  by  authorizing  and 
empowering  his  executors  to  sell  his  real  estate  for  that  purpose. 
The  power  of  sale  contained  in  the  various  wills  there  con- 
sidered seems  to  have  been  an  important  factor  in  the  construc- 
tion of  such  wills  in  the  following  cases :  Taylor  v.  Dodd,  55 
N.  Y.  335-348;  Hoyt  v.  Hoyt,  supra,  151,  152;  Scott  v.  Steb- 
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bins,  supra.  There  are  various  other  circumstances  to  whicli 
it  is  not  necessary  to  specifically  refer,  in  addition  to  those 
above  mentioned,  all  leading  to  the  conclusion  that  it  was  not 
the  intention  of  the  testator  that  the  general  bequests  provided 
for  in  his  will  should  be  paid  out  of  the  real  estate  before  the 
residuary  clause  became  operative. 

The  next  question  which  arises  relates  to  the  character  of 
the  stock  yard  property,  as  to  whether  the  same  is  real  or  per- 
sonal estate.  The  evidence  shows  that,  on  the  20th  day  of 
February,  1889,  William  T.  Coleman  and  another,  by  a  deed 
bearing  date  on  that  day,  conveyed  to  the  testator  an  undivided 
one-sixth  part  of  the  grantor's  interest  in  thirty-three  acres  of 
land  in  the  village  of  West  Salamanca,  known  as  the  stock  yard 
property.  The  interest  of  the  grantors  in  said  land,  at  the  time 
of  such  conveyance,  was  a  leasehold  thereof  under  a  lease  made 
by  the  Seneca  Nation  of  Indians,  pursuant  to  the  provisions 
of  the  act  of  Congress  approved  February  19,  1875,  and  en- 
titled "  An  Act  to  authorize  tihe  Seneca  Nation  of  New  York 
Indians  to  lease  lands  within  the  Cattaraugus  and  Allegany 
Reservations,  and  to  confirm  existing  leases"  (18  U.  S.  Stat, 
at  Large,  chap.  90,  p.  330),  such  lands  being  upon  the  Allegany 
Reservation  and  within  the  limits  of  the  village  of  West  Sala- 
manca, as  surveyed  and  located  under  said  act.  The  courts 
have  declared  that  the  passage  of  this  act  was  a  constitutional 
exercise  of  legislative  authority  on  part  of  Congress,  creating 
a  valid  interest  in  land.  Ryan  v.  Knorr,  19  Hun,  540 ;  Wait 
V.  Jameson,  15  Abb.  (N.  C.)  382.  A  recent  amendment  to 
such  act  authorized  the  renewal  of  these  leases  for  the  period 
of  ninety-nine  years.  Laws  of  TJ.  S'.  1890,  chap.  30.  Con- 
gress, recognizing  the  peculiar  conditions  existing  upon  these 
Indian  reservations,  the  extensive  interests  of  the  white  occu- 
pants within  the  villages  specified  in  the  act  cited,  saw  fit  to 
provide  for  a  permanent  tenure  on  part  of  the  lessees.  This 
purpose  was  eifectuated  by  the  Act  of  1875,  as  amended  in 
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1890.  It  was  undoubtedly  within  the  province  of  our  State 
Legislature  to  define  and  determine  the  nature  of  this  title  for 
the  purposes  of  transfer^  descent  and  distribution.  An  act  was 
accordingly  passed  by  the  State  Legislature  providing  as  fol- 
lows :  "  Land  situate  in  said  villages,  held  by  or  under  lease 
from  the  Seneca  l^ation  of  Indians  and  which  the  holders  are 
entitled  to  have  renewed  at  the  expiration  thereof  by  virtue  of 
said  Act  of  Congress  are  and  shall  be  for  all  purposes  con- 
sidered a  freehold  estate  and  the  owners  of  such  leases  freehold- 
ers, and  the  right  of  dower  and  tenant  by  courtesy  shall  attach 
thereto,  and  shall  upon  the  death  of  any  person  owning  the 
same  without  having  devised  it,  descend  in  the  same  manner  as 
a  freehold  of  inheritance  and  shall  for  that  purpose  be  treated 
as  real  estate."  Laws  of  N.  T.  1881,  chap.  188,  §  3.  The  pro- 
visions of  this  statute  were  substantially  re-enacted  and  incor- 
porated in  the  General  Indian  Law  (Laws  of  N.  T.  1892,  chap. 
679,  art.  IV,  §  71),  and  were  in  full  force  at  time  of  the  death 
of  the  testator.  Section  2712  of  the  Code,  as  amended  by 
chapter  186  of  the  Laws  of  1893,  provides :  "  The  following 
shall  be  deemed  assets  and  go  to  the  executors  or  administrators, 
to  be  applied  and  distributed  as  part  of  the  personal  property 
of  the  testator  or  intestate,  and  be  included  in  the  inventory: 
1.  Leases  for  years;  lands  held  by  the  deceased  from  year  to 
year."  If  it  is  claimed  that  the  distribution  of  this  estate 
should  be  in  accordance  with  the  statute  as  now  existing,  in- 
stead of  the  law  in  force  at  the  date  of  death  of  the  testator, 
still  the  general  law  defining  "  assets  "  does  not  repeal  the 
provisions  of  chapter  188  of  the  Laws  of  1881,  re-enacted  by 
the  General  Indian  Law  above  referred  to.  There  is  no  express 
repeal  of  these  earlier  acts  by  the  provisions  of  the  general 
statute  of  1893  (Code,  §  2712),  nor  are  they  included  in  the 
schedules  of  laws  repealed  at  the  end  of  the  latter  statute.  The 
principle  seems  well  settled,  and  it  is  a  rule  of  statutory  con- 
struction, that  a  special  statute  providing  for  a  particular  case, 
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or  applicable  to  a  particular  locality,  is  not  repealed  by  a  subse- 
quent general  statute  in  its  terms  and  application,  unless  the 
intention  of  the  Legislature  to  repeal  or  alter  the  special  law 
is  manifest,  although  the  terms  of  the  general  act  would,  taken 
strictly  and  but  for  the  special  law,  include  the  case*  or  cases  pro- 
vided for  by  it.  Buffalo  Cemetery  Association  v.  City  of  Buf- 
falo, 118  X.  Y.  61;  Van  Denburgh  v.  Village  of  Grreenbuah, 
66  id.  1 ;  Whipple  v.  Christian,  80  id.  525.  In  view  of  these 
various  considerations,  it  must  be  held  that  the  interest  of  the 
testator  in  the  stock  yard  premises  is  real  estate,  and  as  such 
passes  under  the  residuary  clause  of  the  will. 

It  appears  from  the  evidence  that,  directly  after  the  probate 
of  the  will  the  executors,  assuming  the  interest  of  the  testator 
in  the  stock  yard  premises  to  be  an  asset,  took  control  thereof 
and  rented  the  same  continuously  to  the  time  of  filing  their  ac- 
count, receiving  rents  therefor  aggregating  $1,268,  with  which 
they  charge  themselves  in  the  account  filed.    The  general  lega- 
tees claim  that  this  fund  should  be  distributed  and  applied 
upon  their  legacies.    In  view  of  the  conclusions  already  reached 
regarding  the  character  of  the  stock  yard  premises,  this  claim 
is  untenable.    Testator's  interest  in  these  yards  passed  directly 
and  absolutely  to  the  residuary  legatees  under  the  terms  of  his 
will.    The  executors,  as  such,  derived  no  interest  in  or  authority 
over  the  same.     The  fact  that  they  assumed  to  receive  these 
rents  in  their  special  capacity,  through  a  mistake  as  to  the 
character  of  this  property,  affords  no  reason  in  law  or  equity 
for  holding  this  fund  to  be  assets,  nor  has  this  court  any  juris- 
diction upon  this  accounting  to  direct  the  executors  to  pay  these 
rents  over  to  the  residuary  legatees.     The  title  to  this  fund 
must  be  adjusted  between  the  legatees,  the  tenants  who  have 
paid  these  rents,  and  the  executors  in  their  individual,  and  not 
their  representative,  capacities.     This  item  was  improperly  in- 
cluded in  the  executors'  account,  and  should  be  stricken  there- 
from.   One  other  item  of  the  account  requires  special  mention. 
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Some  time  prior  to  his  death,  the  testator,  in  company  with 
others,  purchased  a  tract  of  land  then  supposed  to  be  valuable, 
near  the  city  of  Buffalo,  for  speculative  purposes,  and,  for  con- 
venience in  making  transfers,  the  title  thereto  was  taken  in  the 
name  of  Mr.  Fancher,  one  of  their  number.     The  deed  was 
absolute  in  form  to  Fancher,  but  upon  its  delivery  he  executed 
and  delivered  to  each  of  the  interested  parties  a  statement  in 
writing,  defining  the  extent  of  each  one's  share  of  such  land  as 
follows :    "  That  said  property  is  held  in  trust  for  the  follow- 
ing named  parties,  and  that  the  share  of  each  is  set  opposite 
his  name;  the  whole  number  of  shares  being  thirty.     .     .     . 
R.  J.  McKay,  1  1-2  shares."     At  the  time  of  the  purchase, 
Mancher  executed  a  mortgage  on  such  lands,  or  assumed  the 
payment  of  an  existing  mortgage  to  secure  a  portion  of  the  pur- 
chase price,  each  of  the  shareholders  agreeing  to  pay  his  respec- 
tive proportion  thereof.    This  interest,  on  part  of  testator,  was 
real  estate.    The  situation  was  practically  the  same  as  if  testa- 
tor had  procured  a  deed  of  his  undivided  interest,  and  given 
back  a  mortgage  thereon,  to  secure  the  payment  of  his  propor- 
tionate share  of  the  unpaid  purchase  price.     This  real  estate 
interest  passed  to  the  residuary  legatees  under  the  will,  but 
they  simply  took,  as  such  devisees,  the  equity  of  redemption, 
and  were  required  to  pay  and  satisfy  the  incumbrance  existing 
thereon.     1  R.  S.  749,  §  4;  Meyer  v.  Cahen,  111  K  T.  270. 
This  statute  provides  that  *"  Whenever  any  real  estate,  subject 
to  a  mortgage  executed  by  an  ancestor  or  testator,  shall  descend 
to  an  heir,  or  pass  to  a  devisee,  such  heir  or  devisee  shall  satisfy 
and  discharge  such  mortgage  out  of  his  own  personal  property, 
without  resorting  to  the  executor  or  administrator  of  his  an- 
cestor, unless  there  be  an  express  direction  in  the  will  of  such 
testator  that  such  mortgage  be  otherwise  paid."     Under  this 
statute,  the  payment  of  this  incumbrance  became  charged  upon 
the  residuary  legatees,  and  the  executors  were  not  authorized 
to  make  the  payments  thereon  out  of  the  personal  estate.     Ac- 
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cordingly,  the  item  of  $1,024,  with  which  they  have  credited 
themselves  in  the  account  filed,  as  having  been  paid  on  the  Buf- 
falo lands,  must  be  disallowed  as  against  the  general  legatees. 
This  payment,  however,  having  been  made  by  the  executors, 
concededly  in  good  faith,  carrying  out  an  enterprise  which  the 
testator  had  himself  inaugurated,  and  having  been  so  paid  for 
the  benefit  of  the  residuary  legatees,  they  should  be  reimbursed 
out  of  any  funds  now  held  by  them  for  the  benefit  of  said  resi- 
duary legatees,  or  by  the  trustees  appointed  under  the  will  of 
deceased,  of  any  funds  now  due  or  to  become  due  to  said  resid- 
uary legatees. 

The  other  controverted  items  of  the  account  filed  are  disposed 
of  with  suflScient  certainty  by  the  specific  findings  filed  here- 
with. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Coxhad  Steix,  Deceased. 

{Surrogate's  Court,  New  York  County,  Filed  January,  1901.) 

Executors — All  Have  an  Equal  Right  to  Examine  Testator's  Books, 
ETC. — Obdeb  to  Show  Causs  where  Right  is  Refused — Code  C.  P., 
§  2602. 

All  executors  have  an  equal  right  to  inspect  and  copy  books,  etc., 
kept  by  or  under  the  direction  of  a  testator  and  containing  entries  in 
regard  to  his  property. 

Where  certain  of  the  executors  refuse  this  right  to  another  execu- 
tor, he  may,  without  petition  or  issue  of  a  citation,  procure,  under 
Code  Civil  Procedure,  section  2602,  of  the  surrogate,  an  order  that  the 
other  executors  show  cause  why  the  surrogate  should  not  give  direc- 
tions in  the  matter. 

Application  by  one  executor  for  an  order  directing  his  co- 
executors  to  permit  him,  at  all  reasonable  times,  freely  to  in- 
spect and  take  copies  of  all  books,  etc,  kept  by  or  under  the 
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direction  of  the  testator,  in  his  lifetime,  containing  entries  relat- 
ing to  his  property,  and  for  fnrther  relief. 

.    Zabriskie,   Burrill  &  Murray,   for  petitioner;   Michael   C. 
Gross,  for  respondents. 

Thomas,  S. — The  application  is  by  one  executor  for  an  order 
directing  his  co-executors  to  permit  him,  at  all  reasonable  times, 
freely  to  inspect  and  take  copies  of  all  books,  papers  and  docu- 
ments kept  by  or  under  the  direction  of  the  testator,  in  his  life- 
time, containing  entries  relating  to  his  property,  and  for  fur- 
ther relief.  The  proceeding  is  based  on  a  decision  and  an  order 
to  show  cause,  no  citation  having  been  issued  or  served,  and  it 
is  contended  by  the  respondents  that  in  a  proceeding  thus  in- 
stituted thia  court  is  without  jurisdiction  to  make  the  order 
asked  for.  A  Surrogate's  Court  is  not  vested  with  the  general 
jurisdiction  of  a  court  of  equity;  its  limited  powers  are  based 
upon  and  defined  by  express  provisions  of  law,  and  its  jurisdic- 
tion must  be  exercised  in  the  cases  and.  in  the  manner  prescribed 
by  statute.  Matter  of  Eandall,  152  N.  Y.  508 ;  Code  Civ.  Pro., 
§  2472.  Except  in  a  case  where  it  is  otherwise  specially  pre- 
scribed by  law,  a  special  proceeding  in  a  Surrogate's  Court 
must  be  commenced  by  the  service  of  a  citation,  issued  upon 
the  presentation  of  a  petition.  Code  Civ.  Pro.,  §  2516.  This 
rule  of  procedure  must  be  followed  in  this  case,  notwithstand- 
ing the  fact  that  jurisdiction  to  control  executors  is  expressly 
conferred  by  sub-division  3  of  section  2472  of  the  Code  of  Civil 
Procedure,  unless  express  authority  is  found  to  exercise  it  in 
another  way.  Such  express  authority  is  found  in  section  2602, 
Code  of  Civil  Procedure,  which  authorizes  the  surrogate,  in  a 
case  where  two  or  more  co-executors  or  co-administrators  dis- 
agree respecting  the  custody  of  property  of  the  estate,  to  make 
an  order  requiring  them  to  show  cause  why  the  surrogate  should 
not  give  directions  in  the  premises.     The  order  to  show  cause 


'^ 


102     SUEROGATE'S  COUET  REPORTS. 

complies  in  substance  with  this  provision,  and  the  parties  are, 
therefore,  regularly  before  the  court  and  subject  to  its  jurisdic- 
tion already  referred  to.  The  latter  provision  in  the  same  sec- 
tion, to  the  effect  that  the  direction  may  proceed  so  far  as  to 
require  that  the  property  of  the  estate  shall  be  deposited  in  a 
safe  place  in  the  joint  custody  of  all  of  the  executors  or  subject 
to  their  joint  order,  may  define  the  limitations  of  the  powers 
of  the  court,  but  does  not  preclude  an  order  less  severe,  though 
looking  to  a  similar  result.  In  the  present  case  the  property 
is  already  in  the  ofiice  used  by  all  the  executors  for  transacting 
the  business  of  the  estate,  and  a  direction  that  they  shall  all  of 
them  have  access  to  it  for  purposes  of  inspection  is  all  that  is 
asked  for,  or  is  necessary.  With  respect  to  the  substantial  right 
to  the  relief  sought,  I  entertain  no  doubt.  The  title  of  each 
executor  to  the  books  and  papers  of  the  deceased  is  equal.  The 
testator  has  trusted  them  equally  and  the  responsibilities  of 
each  are  co-extensive  with  those  of  the  others.  Neither  of  them 
can  require  the  other  to  rest  satisfied  with  his  statement  that 
no  entries  can  be  found  in  them  of  any  particular  character. 
Each  is  entitled  to  inspect  them  and  to  know  for  himself  just 
what  they  contain.  Jhe  fact  that  a  litigation  is  pending  in  the 
Supreme  Court,  in  which  these  books  are  or  may  be  material, 
is  a  suflScient  reason  for  requiring  a  prompt  exhibition  of  them. 
Each  executor  owes  a  duty  to  the  parties  interested  in  the  estate 
to  present  to  the  Supreme  Court  every  fact  pertinent  to  the 
litigation  pending  before  it,  and  neither  of  them  can  be  per- 
mitted to  exclude  the  other  from  access  to  property  of  the  es- 
tate which  would  be  helpful  for  this  purpose.  The  fact  that 
the  Supreme  Court  has  full  jurisdiction  to  obtain  a  discovery 
of  the  books  is  not  material.  It  is  enough  that  this  court  has 
sufficient  jurisdiction  and  that  its  jurisdiction  has  been  prop- 
erly invoked.  Application  granted. 
Application  granted. 
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Matter  of  Proving  the  Last  Will  and  Testament  of  Thomas 

W.  Evans,  Deceased. 

{Surrogaie'a  Court,  New  York  County,  Filed  January,  1901.) 

Sitbbogate's  CX>ubt  of  the  County  of  New  York — Contestants  of  a 
Wnx  Have  an  Absolute  Right  to  Withdbaw  Theib  Objections^ 
Notwithstanding  Protests  of  Theib  Attobnets. 

It  has  long  been  the  practice  of  the  Surrogate's  Court  of  the  county 
of  New  York  to  permit  contestants  of  wills  to  withdraw  their  objec- 
tions, notwithstanding  the  protests  of  their  attorneys  claiming  liens 
for  services. 

Affd.  57  App.  Div.  502. 

Proceedings  upon  probate  of  a  will.  Motion  to  overrule  ob- 
jections, etc. 

Wolcott  G.  Lane,  for  proponent;  Crane  &  Lockwood,  for 
Edward  A.  Crane,  individually  and  as  executor;  J.  Noble 
Hayes,  for  David  Keane,  opposed. 

Thomas,  S. —  It  has  long  been  the  practice  of  this  court  to 
permit  contestants  in  proceedings  to  admit  wills  to  probate  to 
withdraw  their  objections,  not  withstanding  the  protests  of 
their  attorneys  claiming  liens  for  services.  An  unreported 
memorandum  of  Ransom,  S.,  states  the  rule  and  places  it  upon 
the  ground  that,  in  probate  cases,  the  surrogate  has  special  pow- 
ers and  duties  imposed  upon  him  by  the  statute,  which  vest  in 
him  the  control,  to  a  great  extent,  of  the  proceedings,  irrespec- 
tive of  the  wishes  of  the  parties  or  their  attorneys,  and  that  the 
rights  and  interests  of  other  parties  require  that  a  contest  should 
not  be  continued  to  be  prosecuted  for  the  mere  purpose  of  de- 
termining a  controversy  between  one  of  the  parties  in  interest 
and  his  attorney.  Matter  of  Peter  Wittner,  Surr.  Decs.,  1890, 
464.  I  am  not  disposed  to  overrule  this  decision,  and,  inde- 
pendent of  it,  I  greatly  doubt  that  the  filing  of  objections  to  the 
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probate  of  a  will  can  be  treated  as  the  assertion  of  an  aflBrma- 
tive  cause  of  action  or  as  an  answer  containing  a  counterclaim 
such  as  to  require  the  establishment  of  a  lien  by  the  attorney 
under  section  66  of  the  Code  of  Civil  Procedure.  However 
this  may  be,  the  agreement  in  writing  made  by  the  attorney, 
Mr.  Keane,  with  his  clients,  which  constituted  his  authority 
to  appear  and  contest  in  their  behalf,  expressly  provided  that 
the  parties  of  the  second  part,  the  clients,  "  shall  be  at  liberty 
at  any  stage  of  the  case,  either  before,  during  or  after  suit  com- 
menced, to  settle  or  compromise  upon  such  terms  as  they  may 
desire  as  to  their  respective  interests."  This  reservation,  so 
explicitly  made  and  assented  to,  must  control,  and  the  remedy 
of  the  attorney,  which  must  be  against  the  results  of  the  com- 
promise, must  be  sought  in  some  other  tribunal.  These  con- 
siderations require  the  granting  of  the  application  to  strike  out 
the  objections  and  to  vacate  the  order  for  the  examination  of 
the  non-resident  witness  to  the  will,  made  upon  the  footing  of 
the  objections.  There  being  now  no  one  before  the  court  en- 
titled to  resist  probate  of  the  will  offered,  the  application  to  per- 
mit the  witness  who  testified  before  the  commissioner  in  Paris 
to  sign  his  deposition  before  the  probate  clerk  must  also  be 
granted. 

Decreed  accordingly. 


Matter  of  the  Contested  Will  of  Thomas  W.  Evans^  Deceased. 

{8urrogat€l'8  Court,  yew  York  County,  Filed  January,  1901.) 

Attorney — Has  no  Status  to  Appeal  from  an  Qbdeb  WrrHDBAWiNo, 
Against  His  Consent,  His  Client's  Objections  to  the  Pboof  or  a 
Will— Code  C.  P.,  §§  2569,  2684. 

An  order  Toluntarily  withdrawing  objections  to  the  probate  of  a 
will  cannot  be  appealed  from  by  the  attorney  for  the  contestant, 
claiming  to  continue  the  contest  in  assertion  of  his  lien  as  attorney; 
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he  is  not  a  party  in  interest,  has  no  right  to  be  heard  in  the  proceed- 
ing except  as  attorney,  and,  therefore,  his  appeal  from  the  order  has 
no  basis  and  cannot  act  as  a  stay  of  proceedings. 
Affirmed,  58  App.  Div.  502. 

Ppoceedings  upon  probate  of  a  will. 

Wolcott  6.  Lane,  for  proponent ;  Crane  &  Lockwood,  for  E. 
A.  Crane,  individually,  and  as  executor;  J.  Noble  Hayes,  for 
David  W.  Keane,  seeking  stay  of  proceedings. 

Thomas^  S. — The  objections  filed  to  the  probate  of  the  will 
have  been  withdrawn  upon  the  consent  of  the  party  and  under 
an  order  made  contrary  to  the  insistence  of  Mr.  Keane,  his  at- 
torney, who  claimed  a  right  to  continue  the  contest  in  the  asser- 
tion of  a  lien.  From  this  order  an  appeal  has  been  taken  by 
Ifr.  Keane;  he  has  given  the  undertaking  required  to  perfect 
the  appeal,  and  he  now  argues  that  the  proceeding  for  the  pro* 
bate  of  the  will  is  stayed.  In  this  view  I  cannot  concur.  Mr. 
Eeane  is  not  a  party  to  the  proceeding;  he  is  not  named  either 
in  the  petition  or  the  citation;  he  has  never  appeared  except 
as  attorney  for  certain  of  the  parties  in  interest;  and  he  has 
not  by  any  order  of  this  court  been  permitted  to  intervene  and 
become  a  party.  His  appeal  to  the  Appellate  Division  is  only 
permissible  if  he  is  entitled  by  law  to  be  heard  in  the  proceed- 
ing for  probate  on  his  application.  If  he  is  so  entitled  by  law 
to  be  heard  he  may  intervene  an  appeal ;  if  he  is  not  so  entitled 
by  law  to  be  heard  he  has  no  such  right  of  appeal,  and  an  at- 
tempted appeal  is  a  nullity  and  cannot  effect  a  stay  of  proceed- 
ings. Code  Civ.  Pro.,  §§  2569,  2584.  The  question  as  to  this 
right  to  be  heard  is  now  before  me,  and  it  is  my  plain  duty  to 
pass  upon  it.  I  may  decide  wrongly,  and,  in  that  event,  I  may 
make  an  order  that  will  ultimately  require  to  be  rescinded,  but 
this  is  an  incident  to  all  judicial  action  made  subject  to  appel- 
late review.     I  have  already  determined  against  the  contention 
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of  the  attorney  as  to  his  legal  right  to  a  hearing  in  this  proceed- 
ing, and,  seeing  no  just  cause  for  changing  my  ruling,  I  adhere 
to  it.  On  the  ground,  therefore,  that  on  the  facts  alleged  by 
Mr.  Keane  he  has  no  legal  right  to  a  hearing  in  the  proceed- 
ing, I  conclude  that  his  appeal,  on  the  argument  of  which  he 
will  contend  to  the  contrary,  is  not  a  stay  of  the  proceeding. 
An  order  will  be  made  that  the  matter  proceed,  without  re- 
gard to  the  appeal  and  as  if  no  objection  had  been  filed. 
Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Accounts  of  the  Sur- 
viving Execmtor  of  Cheistian  Koch  or  Cook,  Deceased. 

{Surrogate'a  Court,  New  York  County,  Filed  January,  1901.) 

AccoxTifTiNG — ^EnrECT,  Upon  Decree,  of  Death  of  One  Ezecutob  Pend- 
ing AN  Accounting  bt  Both. 

Wh«re  one  of  two  executors  of  a  will,  and  who  is  also  legatee  there- 
under, dies  after  the  filing  of  an  account  by  both,  the  Surrogate'* 
Court  may  still  proceed  to  adjust  the  account  of  the  suryiving  execu- 
tor, determine  the  amount  of  the  estate  remaining  in  his  hands  and 
adjudge  costs,  but  no  distribution  can  be  ordered  until  a  representa- 
tive of  the  deceased  executor  has  been  appointed,  duly  brought  into 
the  proceeding  and  afforded  a  hearing. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
an  executor. 

Henry  M.  Goldfogle,  for  accountant;  Louis  Cohen,  for  con- 
testant 

Thomas,  S. —  William  Steencken,  the  deceased  executor, 
was  also  a  legatee,  and  he  is  not  now  represented  in  the  pro- 
ceeding. The  accounting  can  proceed,  notwithstanding  his 
death,  to  adjust  the  accounts  of  the  sundving  executor,  and 
to  determine  the  amount  of  the  estate  remaining  in  his  hands. 
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and  to  adjudge  against  him  the  oosts  of  the  litigation  (Matter 
of  Steencken,  51  App.  Div.  417),  but  no  distribution  can  be 
ordered  until  an  administrator  of  the  estate  of  Mr.  Steencken 
is  appointed  and  he  has  been  brought  before  the  court  in  some 
proper  way  and  afforded  a  hearing.  The  assets  are  insufficient 
to  pay  all  legacies  in  full,  and  this  objection  cannot  be  met 
by  setting  aside  a  part  of  the  fund.  The  decree  submitted 
is  also  objectionable  in  some  formal  respects,  and  I  have  had 
a  decree  prepared  which  may  be  examined  by  counsel  before 
signature.  A  stipulation  was  entered  in  the  stenographer's 
minutes  as  having  been  made  by  "  the  adult  parties  hereto  '^ 
at  the  beginning  of  the  trial,  to  the  eflFect  that  the  fees  of  the 
referee  and  the  stenographer  should  be  paid  out  of  the  estate. 
The  adult  persons  represented  by  counsel  at  this  time  were  the 
executors,  as  such,  and  the  widow.  Wilhelmina  Schumacher, 
a  legatee,  does  not  appear  to  have  been  represented  by  attorney 
at  any  stage  of  the  proceeding,  or  to  have  joined  in  the  stipu- 
lation. The  disbursements  for  the  fees  of  the  referee  and  the 
8ten<^apher  were  large,  and  the  contest  was  more  lengthy  than 
was  probably  anticipated  at  the  time  when  the  stipulation  was 
made.  In  my  opinion,  as  to  the  main  questions  in  the  case, 
I  have  stated  that  these  disbursements,  as  a  part  of  the  costs, 
should  be  charged  against  the  surviving  executor.  The  stipu- 
lation as  to  disbursements  had  not  been  called  to  my  attention, 
and  this  may  require  a  modification  of  the  ruling.  The  ques- 
tion whether  Mr.  Steencken,  as  legatee,  is  boimd  by  the  stipu- 
lation, or  whether  this  stipulation  is  binding  upon  t^e  court, 
so  as  to  control  my  discretion  as  to  oosts,  and  to  compel  a  fur- 
ther rebate  of  the  legacy  of  Mr.  Steencken,  should  also  be  re- 
served until  his  representative  is  before  the  court.  No  ques- 
tion as  to  oosts  will,  therefore,  be  finally  determined  in  the 
decree  now  about  to  be  enteiied,  but  all  of  such  questions  will 
be  reserved  until  Mr.  Steencken's  representative  is  before  the 
court. 
Decreed  accordingly. 
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Matter  of  the  Estate  of  David  Kbakaueb^  Deceased. 

{Suri'ogate's  Court,  yew  York  County,  Filed  January,  1901.) 
JuBisoicnoN — Substitution  of  Executors'  Attobneys  Cannot  be  En- 

FOBCED  WhEBE  THEBE  IS   NO  PbOCEEDING  PENDING  BeFOBE  THE  COUBT. 

A  surrogate  has  no  general  authority  over  attorneys  and,  therefore, 
where  a  will  has  been  proved,  the  transfer  tax  assessed,  and  no  other 
or  further  proceeding  is  pending  in  his  court,  the  executors  are  not 
entitled  to  move  for  a  substitution  of  attorneys,  and  for  a  delivery 
back  by  the  existing  attorneys  of  papers  of  the  estate  on  which  they 
claim  a  lien,  upon  condition  that  the  executors  secure  them  for  any 
claim  they  may  have  for  legal  services  rendered. 

Application  on  petition  and  notice  of  motion  for  an  order 
substituting  new  attorneys  for  respondents,  and  directing  said 
respondents  to  deliver  to  them  the  papers  belonging  to  their 
estate  now  in  their  possession,  upon  security  approved  by  the 
court  being  given  by  petitioners  to  meet  any  claim  of  respond- 
ents for  legal  services,  in  the  matter  of  the  estate. 

Wolf,  Kohn  &  Ullman,  for  executors;  Norman  W.  Kern- 
good,  for  respondents. 

Thomas,  S. —  The  executors  of  the  will  of  the  decedent  ap- 
ply, on  a  petition  and  notice  of  motion,  for  an  order  substitut- 
ing new  attorneys  for  the  respondents  and  directing  the  re- 
jBpondents  to  deliver  to  them  the  papers  belonging  to  their 
estate  now  in  their  possession,  upon  security  approved  by  the 
court  being  given  by  the  petitioners  to  meet  any  claim  of  the 
respondents  for  legal  services  in  the  matter  of  the  estate.  The 
respondents  assert  a  lien  on  the  papers  for  their  services.  Xo 
proceeding  is  pending  in  this  court.  The  will  of  the  decedent 
has  been  proved  and  no  papers  are  specified  as  having  reached 
the  hands  of  the  respondents  as  incident  to  that  proceeding. 
A  proceeding  to  assess  the  transfer  tax  has  been  concluded  and 
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it  is  not  charged  that  the  papers  in  question  were  delivered 
to  the  respondents  solely  for  the  purpose  of  that  proceeding. 
Upon  theee  facts  this  court  is  entirely  without  jurisdiction  to 
grant  the  relief  sought.  A  surrogate  has  no  general  control 
over  attorneys  and  cannot  either  direct  or  protect  them,  ex- 
cept incidentally  in  making  orders  pertinent  to  a  proceeding 
pending  before  him.  There  is  no  proceeding  pending  in  which 
a  substitution  of  attorneys  can  be  ordered.  An  order  substi- 
tuting one  attorney  for  another  is  merely  an  incident  in  the 
progress  of  a  cause,  and  no  such  order  can  be  made  by  a  court 
in  which  no  cause  is  pending  to  which  such  order  can  relate. 
Rollins,  S.,  in  Matter  of  Hoyt,  5  Dem.  432,  445 ;  Estate  ol 
Aaron,  7  N.  T.  Supp.  736.  It  is  no  answer  to  this  that  both 
parties  to  the  application  request  the  assertion  and  exercise  oi 
a  jurisdiction  adequate  to  adjust  their  controversy.  No  such 
consent  would  prevent  either  party  from  asserting  the  invalid- 
ity of  any  order  that  might  be  made,  either  upon  appeal  or 
in  resisting  the  enforcement  of  such  order,  and  this  court  can- 
not act  as  a  mere  arbitrator.  Relief  must  be  sought,  if  at  all, 
in  another  tribunal. 
Application  denied. 


Matter  of  the  Intermediate  Settlement  of  the  Accounts  of 
Pbteb  J.  Elting,  as  Trustee,  under  the  Last  Will  and  Testa- 
ment of  Abijah  Cubtiss,  Deceased. 

{Surrogate's  Court,  Westchester  County,  Filed  January,  1901.) 

Lite  Tenant  And  Reuaindebmen — Capital  and  Income  as  Between 
Theic — ^Patments  or  Capital  as  Income  Pbotected  bt  a  Decbee. 

Where  the  entire  capital  of  a  street  railroad  corporation  in  which 
a  testator  held  stock  is  shown  to  have  gone,  up  to  the  time  of  his 
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death,  into  the  building,  equipment  and  real  estate  of  the  road,  divi- 
dends, declared  by  it  after  it  had  permanently  leased  its  road  and 
ceased  to  be  a  going  concern,  paid  out  of  real  estate  reserved  from 
the  operation  of  the  lease  and  subsequently  sold,  and  distributed 
by  the  corporation  as.  proceeds  of  real  estate,  are  capital  as  between 
life  tenants  and  remaindermen  of  a  testamentary  trust  of  which  the 
stock  formed  a  part,  by  direction  of  the  testator  and  apportionment  by 
the  trustees. 

An  agreement  of  the  lessee  to  spend  one  million  a  year  on  the  plant 
and  motive  power  is  not  an  earnest  of  the  lessor  out  of  which  profits 
can  be  paid. 

Where  trustees  have  on  several  judicial  accountings,  without  objec- 
tion and  in  good  faith,  distributed  capital  as  income,  they  are  pro- 
tected in  their  payments  by  the  decrees  made,  irrespective  of  what- 
ever rights  may  exist  in  the  remaindermen  to  recover  the  said  pay- 
ments of  the  life  tenants. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
a  trustee. 

E.  E.  &  A.  J.  Prime,  for  trustee ;  Blair  &  Rudd,  for  ilary 
E.  and  Frederick  H.  Curtiss,  two  of  the  life  beneficiaries;  J. 
Q.  A,  Johnson  and  Edgar  Logan,  special  guardian  for  infant 
remaindermen. 

SiLKMAN^  S. —  This  proceeding  is  erroneously  entitled  an 
intermediate  settlement,  when  in  fact  it  is  a  final  judicial  set- 
tlement of  the  accounts  of  the  trustee  to  the  first  of  May,  1900, 
the  date  fixed  in  the  account  filed. 

There  may  be  any  number  of  final  judicial  settlements,  and 
there  have  been  several  in  this  estate. 

One  matter  only  is  in  dispute  in  this  proceeding,  and  that 
is  as  to  whether  certain  dividends  declared  by  the  Sixth  Ave- 
nue Eailroad  Company  of  the  city  of  New  York,  out  of  the 
proceeds  of  real  estate,  belong  to  principal  rather  than  to  in- 
come. 

The  testator,  Abijah  Curtiss,  was,  a  few  years  prior  to  his 
death,  which  occurred  in  1888,  president  of  the  Sixth  Avenue 
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Railroad  Company.  That  company  was  organized  in  Septem- 
ber, 1851,  and  thereafter,  and  down  to  the  year  1892,  operated 
a  street  railway  in  the  city  of  ITew  York,  through  the  use  of 
horses.  The  original  capital  stock  was, $750,000.  This  was 
increased  in  1885  to  $1,500,000,  and  again  in  1891  to  $2,000,- 
000.  The  increase  in  1885  was  effected  by  a  sale  of  new  stock 
at  par,  the  money  received  being  used  in  the  improvement  of 
the  road  and  in  changing  the  character  of  its  rails.  The  in- 
crease to  stock  in  1891  was  made  to  retire  bonds  of  the  com- 
pany of  an  equal  amount,  and  the  new  stock  was  substituted  for 
the  bonds.  For  many  years  the  company  paid  regular  dividends 
out  of  the  net  earnings  of  from  seven  to  eight  per  cent,  per 
annum. 

About  the  time  of  the  organization  of  the  company  they 
began  purchasing  real  estate  for  depot  stables  and  car  houses 
at  Sixth  avenue,  Forty-third  and  Forty-fourth  streets,  increas- 
ing the  plant  from  time  to  time  by  the  purchase  of  other  lots 
as  the  business  required,  until  they  had  acquired  some  twenty- 
nine  lots  of  land.  They  also  acquired  certain  real  estate  at 
Sixth  avenue,  Fifty-eighth  and  Fifty-ninth  streets,  which,  with 
the  exception  of  a  very  small  portion  used  as  a  waiting-room, 
was  never  used  for  railroad  purposes,  but  was  allowed  to  re- 
main as  vacant  land. 

The  testator,  at  the  time  of  his  death,  owned  264  shares  of 
the  stock  of  the  company,  which  shares  have  since  been  held  by 
his  executors  and  trustees  under  the  authority  contained  in  his 
will.  When  a  division  of  the  trust  took  place,  these  shares 
were  apportioned  among  the  several  trusts. 

In  1892,  by  lease  dated  March  first,  the  Sixth  Avenue  Rail- 
road Company  leased  to  the  Houston,  West  Street  &  Pavonia 
Ferry  Railroad  Company,  otherwise  known  as  the  Metropolitan 
system,  its  entire  railroad  franchises,  horses,  cars  and  railway 
property  of  every  description,  excepting  its  depot  and  stable 
property  at  Sixth  avenue,  Forty-third  and  Forty-fourth  streets, 
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and  the  real  estate  owned  by  the  lessor  on  Sixth  avenue,  Fifty- 
eighth  and  Fifty-ninth  streets.  The  term  of  the  lease  was  800 
years,  at  an  annual  rent,  for  the  first  two  years,  of  $152,500, 
and  thereafter  at  the  annual  rent  of  $145,000.  The  lessee 
agreed  to  spend  $1,000,000  in  substituting  other  motive  power 
in  place  of  horses,  and  also  to  pay  all  taxes,  license  fees,  etc- 
At  the  expiration  of  the  lease  the  lessee  agreed  to  return  the 
leased  property  in  its  improved  condition  to  the  lessor.  Pur- 
suant to  the  agreement,  the  lessee  has  spent  in  improvements  on 
said  road  and  in  changing  the  motive  power  more  than  the 
$1,000,000  required  by  the  lease.  The  condition  of  the  affairs 
of  the  company,  at  the  time  of  testator's  death,  is  shown  by  a 
sworn  statement  filed  with  the  railroad  commissioners.  The 
cost  of  road  and  equipment  are  put  down  at  $2,041,175.30; 
capital  stock,  $1,500,000;  bonded  debt,  $500,000;  surplus,  in 
profit  and  loss  account,  $19,515.75.  The  only  investment 
shown  by  the  statement,  other  than  the  cost  of  the  road  and 
equipment  were  stocks  and  bonds  of  other  companies,  $6,300. 
The  cost  of  the  real  estate  must  have  been  included  in  the  item 
of  cost  of  road  and  equipment.  The  condition  of  the  company, 
just  prior  to  the  lease  to  the  Metropolitan  system,  is  shown  by 
their  sworn  statement  filed  with  the  railroad  commissioners  for 
the  quarter  ending  December  31,  1891.  The  cost  of  road  and 
equipment  was  practically  the  same,  the  capital  stock  was  $2,- 
000,000 ;  there  were  no  bonds,  and  the  surplus  account  was  in- 
creased about  $95,000.  After  the  lease  to  the  Metropolitan 
system,  the  Sixth  Avenue  Railroad  began  to  sell  off  the  real 
estate  which  had  been  reserved  in  the  lease;  first  selling  the 
property  at  Sixth  avenue.  Fifty-eighth  and  Fifty-ninth  streets, 
and  subsequently  the  property  at  Sixth  avenue.  Forty-third  and 
Forty-fourth  streets,  so  that  at  the  present  time  all  of  this  real 
estate  has  been  sold.  The  aggregate  sales  amount  to  about  $1,- 
695,000.     The  proceeds  received  up  to  the  present  time  have 
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been  declared  and  paid  out  in  what  has  been  termed  real  estate 

dividends  as  follows : 

Per  cent. 

October  1,  1892 If 

November  1,  1895 20 

July  3,  1896 6 

October  1,  1896 6 

October  20,  1897 6 

October  1,  1898 1^ 

July  1,  1900 3 

Total 44J 

There  is  left  to  be  distributed  the  balance  of  the  proceeds  of 
the  Sixth  avenue,  Forty-third  and  Forty-fourth  streets  prop- 
erty, amounting  to  $800,000,  and  which  will  go  to  the  stock- 
holders by  a  further  dividend  of  forty  per  cent,  upon  the  par 
value  of  their  stock. 

Since  the  declaration  of  the  first  of  these  real  estate  divi- 
dends on  October  1,  1892,  there  have  been  a  number  of  final 
judicial  settlements  of  the  accounts  of  the  executors  and  trus- 
tees under  the  will  of  Abijah  Curtiss.  Those  accounts  show 
that  the  dividends  which  had  been  received  at  the  time  of  such 
accountings  had  been  distributed  by  the  executors  and  trustees 
to  the  life  beneficiaries  as  income.  No  question  was  raised  as 
to  the  propriety  or  legality  of  such  payments;  the  accounts 
were  judicially  settled  and  allowed,  and  it  is  upon  this  account- 
ing the  question  is  raised  for  the  first  time.  It  is  now  insisted 
by  the  special  guardians  that  these  dividends  were  a  distribu- 
tion to  the  capital  of  the  company,  ani  consequently  belonged 
to  the  principal  of  the  trust  estate  and  were  improperly  dis- 
tributed to  the  life  tenants. 

I  decided  upon  the  hearing,  and  I  think  correctly,  that  the 
accounting  trustee  acted  in  good  faith ;  that  the  former  decrees 
upon  the  judicial  settlements  had  established  the  law  of  the 
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case  in  the  nature  of  stare  decisis  to  the  extent  of  justifying  him 
in  following  the  precedents  which  had  been  established,  and 
which  had  had  the  sanction  of  the  court  upon  the  former  ac- 
countings, and  that  such  payments  so  made  in  good  faith  could 
not  be  questioned  or  disallowed  in  this  proceeding.  Some  other 
method  must  be  taken  to  recover  back  the  money  erroneously 
distributed. 

While,  as  between  the  party  receiving  the  money  and  bene- 
fiting thereby  and  the  party  legally  entitled  thereto,  there  may 
be  an  absolute  right  to  recover,  a  trustee  is  liable  only  when 
he  has  acted  in  bad  faith  or  failed  to  exercise  the  reasonable 
discretion  which  a  prudent  man  would  exercise  in  respect  of 
his  own  affairs.  The  former  decrees  of  this  court  are  suflScient 
to  justify  the  trustee's  action.  I  will,  therefore,  consider  the 
question  presented  for  the  purpose  of  determining  the  future 
duty  of  the  trustee,  when  the  further  real  estate  dividend  of 
forty  per  cent,  shall  have  been  declared. 

In  ascertaining  the  law  to  be  applied  to  the  facts,  it  is  un- 
necessary to  examine  other  than  the  three  leading  cases  in  the 
Court  of  Appeals:  Matter  of  Kemoohan,  104  N.  Y.  618; 
McLouth  V.  Hunt,  154  K  Y.  179 ;  Matter  of  Rogers,  161  N. 
Y.  108.  In  the  latter  case,  which  arose  in  this  court,  every 
authority  upon  the  subject,  both  in  this  country  and  in  Eng- 
land, was  called  to  the  attention  of  the  court,  either  by  counsel 
or  in  the  opinions  below.  The  law  as  established  in  this  State 
by  these  cases  makes  the  disposition  of  the  question  under  con- 
sideration without  difficulty.  Counsel  for  the  life  beneficiaries 
states  in  his  brief  that  "  this  is  one  happy  case  where  we  are 
not  set  to  digging  out  with  inadequate  tools  what  the  testator, 
as  a  matter  of  law,  must  have  contemplated  in  a  mass  of  legal 
contingencies  which,  as  matter  of  fact,  he  never  contemplated. 
If  Abijah  Curtiss  meant  such  dividends  as  these  to  be  income, 
he  has  failed  to  so  say  in  express  terms ;  if  he  intended  them 
to  be  principal,  the  law  steps  in  to  say  his  intentions  cannot 
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control."  In  this  the  learned  counsel  is  in  error.  The  point 
where  we  must  begin  to  approach  the  question  is  the  condition 
of  the  company  and  its  capital  at  the  time  of  the  testator's 
death,  and  as  it  must  have  been  contemplated  by  him  when  he 
made  his  will  and  expressly  provided  that  his  trustees  might 
retain  as  part  of  the  trust  estate  the  securities  representing  part 
of  the  capital  of  the  Sixth  Avenue  Railroad.  The  intention  of 
the  testator  in  every  case  is  to  govern  where  it  can  be  ascer- 
tained and  can  be  carried  out  within  lawful  limits.  The  tes- 
tator had  power  to  make  capital  distributable  as  income.  He 
hatl  no  power,  however,  to  make  profits  earned  subsequent  to 
his  death  capital,  for  this  in  effect  would  create  an  illegal  ac- 
cumulation. Matter  of  Rogers,  22  App.  Div.  431.  I  do  not 
regard  the  action  or  the  resolution  of  the  Sixth  Avenue  Rail- 
road of  any  moment.  It  was  said  in  the  Kemochan  case  that 
whatever  the  corporation  determined  to  be  capital  was  capital, 
and  whatever  it  determined  to  be  income  was  income,  but  the 
authority  of  that  case  is  much  confined  and  limited  by  the  Mc- 
Lonth  case,  in  which  Judge  O'Brien  says  "  that  while  such  a 
rule  might  have  the  merit  of  simplicity  and  convenience,  it 
ought  not  to  determine  the  property  rights  of  parties  interested 
in  the  corporate  property."  While  the  action  of  a  corporation 
cannot  determine  the  property  rights  of  the  parties  interested 
in  the  corporate  property  as  between  themselves,  such  corporate 
action,  however,  should  be  suflScient  to  exonerate  a  trustee  act- 
ing thereon  in  good  faith,  otherwise  the  ofiice  of  trustee  would 
be  dangerous,  indeed,  when  the  trust  estate  was  invested  in 
the  stock  of  corporations,  and  a  trustee  would  only  be  safe  in 
paying  over  dividends  when  he  had  a  decree  upon  an  account- 
ing directing  the  payment  to  protect  him. 

In  the  case  before  us,  the  corporation  did  not  commit  itself 
in  regard  to  the  character  of  the  money  distributed  in  dividends, 
except  to  the  extent  that  it  was  the  proceeds  of  real  estate. 

Mr.  Curtiss,  by  reason  of  his  conceded  intimate  connection 
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with  tlie  company,  must  have  been  familiar  with  its  affairs  and 
financial  condition^  and  he  must  have  known  and  considered 
that  the  stock  which  he  held  and  passed  on  to  his  executors  and 
trustees  represented  that  proportion  of  the  assets  of  the  com- 
pany included  in  the  item  of  "  cost  of  road  and  equipment." 
The  enormous  increase  in  the  value  of  railroad  franchises  and 
the  improvements  in  railroading  which  took  place  years  after- 
wards, and  which  have  made  street  railways  profitable  to  an 
extent  not  dreamed  of  fifteen  or  twenty  years  ago,  could  not 
have  been  contemplated  by  the  testator.  We  cannot  say  that 
he  did  more  than  to  realize  that  he  had  a  good  security  proper 
for  his  executors  and  trustees  to  hold,  and  which  was  repre- 
sented by  a  plant  that  had  cost  the  company  about  $2,000,000, 
subject  only  to  a  bonded  debt  of  $500,000.  The  necessary  con- 
clusion from  the  sworn  statement  made  by  the  compamy  to  the 
railroad  commissioners,  without  further  figures  or  evideoxse  be- 
fore us,  is  that  the  entire  capital  of  the  company  went  into  the 
building  and  equipping  of  the  road  and  the  purchase  of  its 
real  estate.  The  surplus  shown  was  too  insignificant  to  have 
included  the  latter  item. 

These  real  estate  dividends  were  not  dividends  declared  by  a 
going  concern  in  the  ordinary  course  of  business.  The  Sixth 
Avenue  Railroad,  upon  its  lease  to  the  Metropolitan  system, 
ceased  to  be  a  going  concern,  and  began  a  partial  liquidation 
by  the  sale  of  the  very  property  which,  if  it  were  a  going  con- 
cern, would  be  absolutely  necessary  to  its  business.  The  dis- 
tribution of  the  proceeds  of  real  estate  in  dividends  must  be 
looked  upon  and  viewed  as  was  the  distribution  of  the  assets  of 
the  corporation  which  figured  in  the  Rogers  case.  If  the  Sixth 
Avenue  Railroad  were  a  going  concern,  and  they  had  accumu- 
lated a  large  amount  of  profits  which  it  had  invested  in  the 
plant,  they  might,  by  resolution  or  action  of  its  directors,  have 
directed  that  property  which  had  been  a  part  of  its  original 
capital  be  substituted  for  the  accumulated  profits,  and  there- 
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after  the  real  estate  so  originally  purchased  with  capital  might 
take  on  the  character  of  profits,  and  the  accumulated  profits  the 
character  of  capital.    This  was  not  done,  and  there  is  no  ground 
to  assume  that  it  should  have  been  done.    There  is  no  evidence 
of  accumulated  earnings  being  invested  in  the  plant.    The  evi- 
dence before  us  leads  to  the  conclusion  that  the  contrary  was 
the  fact    It  is  undoubtedly  true  that  the  value  of  the  f ranchisesf 
of  the  Sixth  Avenue  Railroad,  by  reason  of  the  change  in  tlie 
character  of  street  railroading,  and  by  reason  of  the  vast  in- 
crease in  street  railway  travel,  and  by  reason  of  the  connections 
made  possible  by  the  Metropolitan  system,  have  increased  enor- 
mously in  value ;  nevertheless,  this  increase  is  in  no  sense  profits 
derived  from  earnings.    Dividends  entitled  to  be  distributed  to 
life  beneficiaries  as  income  are  paid  from  profits  derived  from 
net  earnings.     These  arise  from  and  ai-e  the  result  ordinarily 
of  the  business,  to  do  which  the  company  was  incorporated.    If 
the  company  was  incorporated  to  buy  and  sell  and  speculate  in 
real  estate,  the  increase  in  value  of  the  land  in  such  a  case 
would  necessarily  be  earnings,  because  it  was  for  the  purpose 
of  taking  advantage  of  such  increase  that  the  corporation  was 
organized ;  but  where  a  testator  dies,  we  will  say,  possessed  of  a 
large  tract  of  unimproved  real  estate,  and,  by  reason  of  altered 
conditions,  convenience  of  access  or  other  reason,  it  becomes 
several  times  as  valuable  as  it  was  at  the  time  of  his  death,  such 
increase  in  value  is  a  natural  increase  of  principal,  and  not  of 
income.     To  hold  otherwise  would  open  the  door  to  endless 
litigation  and  dispute,  and  subject  the  determination  of  rights 
as  between  life  beneficiaries  and  remaindermen  largely  to  the 
uncertainty  of  expert  opinions  upon  values.    In  this  case,  while 
the  value  of  the  corporate  property  is  very  largely  increased, 
the  life  beneficiaries  get  the  benefit  by  the  increased  earnings 
and  the  increased  dividends.     The  lease  to  the  Metropolitan 
system  was  made  for  the  purpose  of  insuring  a  seven  per  cent. 
dividend  upon  the  capital  stock  of  the  Sixth  Avenue  Railroad 
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Company.  The  life  beneficiaries  here,  in  addition  to  this  di- 
vidend, will  receive  the  income  upon  the  moneys  received  by  the 
trustee  as  the  proceeds  of  the  corporation's  real  estate,  and  so 
the  benefits  are  divided  between  the  life  beneficiaries  and  the 
remaindermen. 

The  investment  by  the  lessee  provided  for  in  the  lease  of 
$1,000,000,  to  be  used  in  improving  the  plant  and  changing  the 
motive  power,  was  not  an  earning  of  the  Sixth  Avenue  Rail- 
road Company  out  of  which  profits  could  be  paid ;  it  was  merely 
a  guarantee  of  the  fulfillment  of  the  obligations  of  the  lessee; 
it  was  to  be  expended  immediately,  in  order  that  the  fulfillment 
of  the  terms  of  the  lease  might  be  insured  and  the  lessor  might 
be  indemnified  in  case  of  having  to  repossess  itself  of  the  prop- 
erty. Considering  the  long  term  of  the  lease,  it  was  not  a  large 
sum  to  be  required  to  be  expended;  in  fact,  during  the  con- 
tinuance of  the  lease,  many  millions  more  will  be  required  to 
be  expended  for  the  same  purpose.  The  repairing  and  main- 
tenance and  replacing  worn-out  tracks,  cars,  horses,  motors,  or 
things  of  that  character,  are  presumably  to  be  paid  out  of  in- 
come, and  had  the  railroad  remained  in  the  possession  of  the 
lessor  these  extensive  repairs  might  have  had  to  be  paid  out  of 
earnings.  If  the  company  had,  from  time  to  time,  set  aside  out 
of  the  earnings  certain  amounts  to  be  applied  when  needed  to 
rebuild  and  reconstruct  the  road,  it  could  not  be  claimed  that 
this  would  not  be  a  proper  application  of  earnings,  although, 
naturally,  it  would  have  reduced  the  dividends. 

Of  course,  we  know  that  the  life  beneficiaries  are  usuallv  the 
ones  for  whom  a  trust-maker  has  a  special  regard,  and  in  cases 
of  doubt  it  may  be  presumed  that  he  intended  to  benefit  the 
life  tenants. 

There  is  nothing,  however,  in  the  case  before  us  raising  the 
slightest  doubt  as  to  the  character  of  the  money  distributed, 
and  no  uncertainty  as  to  the  conditions  which  the  testator  must 
have  contemplated  in  making  his  will.    The  decree  will,  there- 
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fore,  contain  a  direction  that  the  trustee  invest  all  real  estate 
dividends  which  have  been  or  shall  be  declared  and  paid  by  the 
Sixth  Avenue  Bailroad  subsequent  to  the  filing  of  objections  bj 
the  special  guardians  in  this  proceeding. 
Decreed  accordingly. 


Matter  of  the  Estate  of  Jai^s  Thomas^  Deceased. 

{8ufrogat€^a  Court,  New  York  County,  Filed  January,  1901.) 
Admjkisisation — Status,  Where  a  Wife  Dies  Intestate  and  Without 

I>ESOENDANTS    AND   HeB   HUSBAND   DiES   WITHOUT  AdMINISTEBINO   ON 

Heb  Estate — ^His  Title  to  Heb  Pensonaltt — Code  C.  P.,  §  2660. 

Where  a  wife  dies  without  desoendants  and  leaves  a  husband  and 
a  brother,  and  her  husband  thereafter  dies  without  having  applied  to 
administer  upon  her  estate,  his  administrator  is  solely  entitled  to 
administer  upon  it,  and  administration  granted  to  her  brother,  with- 
out notice  to  the  said  administrator,  is  void  and  must  be  vacated. 

Where  a  wife  dies  intestate  and  without  descendants,  her  husband 
takes,  solely  by  virtue  of  his  marital  right,  all  her  personalty,  to  its 
extent  is  liable  for  her  debts,  and,  failing  to  administer,  is  presumed 
to  have  assets  sufficient  to  pay  them. 

Application  by  the  administrator  of  the  deceased  husband's 
estate  to  vacate  letters  of  administration  issued  to  the  next  oi 
kin  of  decedent. 

Winston  H.  Hagen  (Edward  B.  Whitney,  of  counsel),  for 
petitioner;  Stickney,  Spencer  &  Ordway,  for  respondent. 

Thomas,  S. —  The  decedent  died  in  February,  1899,  leav- 
ing her  surviving  her  husband,  Peter  Smith  Thomas,  and  a 
brother,  but  no  descendants.  Her  entire  estate,  so  far  as  ap- 
pears, consisted  of  her  interest  in  certain  deposits  in  savings 
banks  in  the  city  of  New  York,  made  in  the  joint  names  of 
herself  and  her  husband.  Her  husband  did  not  apply  for  let- 
ters of  administration  upon  her  estate,  but  drew  interest  on 
some,  though  not  all,  of  the  deposits,  and  died.    The  petitioner 
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is  the  administrator  of  his  estate.  On  ^November  8,  1900, 
after  the  death  of  Peter  Smith  Thomas,  the  husband,  and  withr 
out  notice  to  his  administrator,  the  respondent  applied  for 
and  received  letters  of  administration  on  the  estate  of  the 
decedent,  Jane  Thomas.  The  present  application  is  to  vacate 
those  letters.  On  the  death  of  the  decedent,  intestate  and  leav- 
ing no  descendants,  her  entire  personal  estate  passed  to  and 
vested  in  her  husband  by  virtue  of  his  marital  rights,  the  rule 
of  distribution  in  such  a  case  remaining  as  at  common  law, 
and  not  being  changed  by  any  of  the  statutes  affecting  the 
estates  of  married  women.  The  husband  was  entitled  to  let- 
ters of  administration  if  he  elected  to  demand  them,  but  his 
title  to  the  personalty  of  the  wife  did  not  in  any  degree  rest 
upon  such  letters,  and  the  assets  of  her  estate  passed  abso- 
lutely to  him,  whether  reduced  into  possession  or  not,  mthout 
the  issue  of  letters.  Matter  of  Bolton,  159  K  Y.  129,  133 ; 
Robins  v.  McClure,  100  id.  328 ;  Matter  of  :N'ones,  27  Misc. 
Rep.  165 ;  Matter  of  McLeod,  32  id.  229.  The  Revised  Stat- 
utes  did  not  require  the  husband  to  administer  on  the  es- 
tate of  his  intestate  wife,  but  declared  that  "  If  he  shall  not 
take  out  letters  of  administration  on  her  estate,  he  shall  be 
presumed  to  have  assets  in  his  hands,  sufficient  to  satisfy  her 
debts,  and  shall  be  liable  therefor;  and  if  he  shall  die,  leaving 
any  assets  of  his  wife  unadministered,  they  shall  pass  to  his 
executors  or  administrators  as  part  of  his  personal  estate,  but 
shall  be  liable  for  her  debts  to  her  creditors,  in  preference  to 
the  creditors  of  the  husband."  1  Rev.  Stat,  m.  p.  75,  §  29. 
This  was  declaratory  of  the  common  law  for  all  purposes  now 
under  consideration.  In  the  following  section  it  was  enacted 
that  "  If  letters  of  administration  on  the  estate  of  a  married 
woman,  shall  be  granted  to  any  other  person  than  her  husband, 
by  reason  of  his  neglect,  refusal  or  incompetency  to  take  the 
same,  such  administrator  shall  account  for,  and  pay  over,  the 
assets  remaining  in  his  hands,  after  the  payment  of  debts. 


MATTEE  OF  THOMAS.  121 

to  such  husband  or  his  personal  representatives."    1  Kev.  Stat., 
m.  p.  75,  §  30.     This  varied  the  rule  of  the  common  law  in 
80  far  as  it  recognized  a  right  in  creditors  of  the  vnie  to  re- 
quire administration  of  the  wife's  estate,  and  supplemented 
their  remedy  against  the  husband  by  an  action  at  law,  with  a 
new  remedy  in  a  court  of  probate,  during  the  life  of  the  hus- 
band.   Their  remedy  after  the  death  of  the  husband  by  a  pro- 
ceeding in  a  court  of  probate  against  his  personal  representa- 
tives had  previously  existed  and  was  recognized  in  the  pre- 
ceding section  already  noticed.     Prior  to  1867  the  rule  of  the 
Revised  Statute,  which  vested  the  title  of  the  personalty  of  an 
intestate  married  woman  in  her  husband  was  expressly  recog- 
nized by  statute,  it  being  declared  that  "  The  preceding  pro- 
visions respecting  the  distribution  of  estates,  shall  not  apply 
to  the  personal  estates  of  married  women;  but  their  husbands 
may  demand,  recover  and  enjoy  the  same,  as  they  are  entitled 
by  the  rules  of  the  common  law."     2  Rev.  Stat.,  m.  p.  98, 
§  79.    In  1867  this  section  was  amended  so  as  to  read  as  fol- 
lows :    "  The  preceding  provisions  respecting  the  distribution 
of  estates  shall  apply  to  the  personal  estates  of  married  women 
dying,  leaving  descendants  them  surviving;  and  the  husband 
of  any  such  deceased  married  woman  shall  be  entitled  to  the 
same  distributive  share  in  the  personal  estate  of  his  wife  to 
"which  a  widow  is  entitled  in  the  personal  estate  of  her  hus- 
band, by  the  provisions  of  this  chapter,  and  no  more."    Laws 
1867",  chap.  782,  §  11.    It  will  be  observed  that  no  change  in 
the  common-law  rule  in  cases  where  the  wife  leaves  no  de- 
scendants her  surviving  is  attempted,  and  the  opinion  of  tho 
■  court  in  Robins  v.  McClure,  supra,  is  largely  devoted  to  show- 
ing that  the  common-law  rule  in  such  cases  remained,  notwith- 
standing the  amendment,  in  full  vigor.     No  amendment  to 
sections  29  and  30,  above  recited,  as  to  the  obligations  of  a 
husband  for  the  debts  of  his  deceased  wife,  or  as  to  adminis- 
tration of  her  assets,  was  made.    This  may  have  resulted  from 


122     SUEROGATE'S  COURT  REPORTS, 

oversight,  or  it  may  have  occurred  to  the  Legislature  that  a 
provision  that  the  estate  of  a  deceased  married  woman  is  to 
be  administered  by  the  personal  representative  of  the  survive 
ing  husband,  as  a  part  of  his  estate  and  for  his  exclusive  bene- 
fit, was  necessarily  repealed  by  the  highly  inconsistent  provi- 
sions of  the  act  of  1867,  dealing  with  the  estates  of  married 
women  dying  leaving  descendants.  That  it  did  effect  such 
qualified  repeal,  and  that  the  estates  of  married  women  leav- 
ing descendants  must  be  administered  by  administrators  ap- 
pointed as  such,  and  not  by  the  personal  representatives  of 
the  husband,  I  have  no  doubt  The  statutes  heretofore  con- 
sidered were  not  amended  or  otherwise  dealt  with  imtil  1893, 
when  they  were  repealed  and  section  2734  of  the  Code  of  Civil 
Procedure  was  enacted,  covering  the  provisions  of  the  act  of 
1867  as  to  the  rights  of  the  descendants  of  deceased  intestate 
married  women,  and  section  2660,  covering  generally  all  rights 
to  administer  on  the  estates  of  deceased  persons.  This  last 
section  re-enacts  the  provision  of  the  Revised  Statutes  to  the 
effect  that  "  if  he  (the  husband)  dies  leaving  any  assets  of  his 
wife  unadministered,  except  as  otherwise  provided  by  law, 
they  pass  to  his  executors  or  administrators  as  part  of  his  per- 
sonal property,  but  are  liable  for  her  debts  in  preference  to 
the  creditors  of  the  husband."  The  provision  is  subject  to  the 
limitation  that  the  wife  has  left  no  descendants  and  that  the 
assets  of  the  wife  are,  therefore,  the  assets  of  the  husband,  but 
with  this  limitation  it  is  a  subsisting  provision  of  law  which 
cannot  be  ignored  and  must  be  enforced.  I,  therefore,  conclude 
that  on  the  death  of  Peter  Smith  Thomas,  the  husband,  the 
assets  which  were  of  his  deceased  wife,  the  decedent,  James- 
Thomas,  and  which  were  not  administered  by  him,  passed  to 
his  administrator  as  part  of  his  estate,  to  be  administered  as 
such,  subject  to  the  claims  of  her  creditors,  and  that  the  let- 
ters granted  to  the  brother  of  the  decedent,  without  notice  to 
the  administrator  of  the  husband,  must  be  vacated. 
Decreed  accordingly. 
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Matter  of  the  Estate  of  Jamss  Cbowlby,  Deceased. 

(Surrogate's  Court,  New  York  County,  Filed  January,  1901.) 

ExBcuTOB—NoT  Compelled  to  Account  Until  One  Year  Afteb  Issue  of 
Lettebs,  Although  Anotheb  Executob  Had  Then  Served  Seven 
YsABs  and  Until  Death — Code  C.  P.,  I  2726. 

Although  more  than  seven  years  have  elapsed  since  the  issue  of 
letters  testamentary  to  the  wife  and  executrix  of  a  testator,  yet  where 
she  dies  before  completing  the  administration  and  another  executrix 
qualifies,  the  latter  cannot  be  compelled  to  account  until  at  least  one 
year  has  elapsed  since  the  issue  of  letters  to  her. 

Proceedings  to  compel  the  judicial  settlement  of  the  accounts 
of  an  executor. 

Corbin  &  O'Ryan,  for  estate  of  Eliza  Crowley,  deceased; 
Michael  J.  Scanlan,  for  respondent. 

Thomas^  S. —  The  proceeding  is  to  compel  judicial  settle- 
ment of  the  account  of  Norah  L.  Crowley,  as  executrix.  By 
the  will  of  the  decedent,  his  wife,  EUzabeth  Crowley,  and  his 
daughter,  !N'orah  L.  Crowley,  were  named  as  executors,  and 
they  were  also  made  residuary  legatees  to  share  equally  in  his 
estate,  after  the  payment  of  funeral  expenses  and  expenses  of 
administration.  On  May  9,  1893,  letters  testamentary  were 
issued  to  Elizabeth  Crowley,  Norah  L.  Crowley  not  qualifying. 
In  March,  1900,  Elizabeth  Crowley  died,  leaving  the  admiii- 
istration  of  the  estate  uncompleted.  On  April  27,  1900,  letters 
testamentary  were  issued  to  Norah  L.  Crowley,  and  in  July 
she  collected  and  received  something  over  $6,000,  being  the 
amoimt  due  on  a  mortgage  representing  a  part  of  the  estate. 
The  petitioner  is  the  administrator  of  the  estate  of  Elizabeth 
Crowley.  It  thus  appears  that  more  than  seven  years  have 
expired  since  letters  were  first  issued,  and  that  less  than  one 
year  has  expired  since  letters  were  first  issued  to  the  executrix 
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who  is  proceeded  against.  The  question  presented  is  as  to  the 
power  of  the  surrogate  to  require  an  aooounting  at  this  time. 
The  language  of  the  statute  is  that  the  Surrogate's  Court  mav 
compel  a  judicial  settlement  of  the  account  of  an  executor  or 
administrator  when  one  year  has  expired  since  letters  were 
issued  "to  him."  Code  Civ.  Pro.,  §  2726.  An  executor  or 
administrator  may  proceed  voluntarily  to  procure  his  account 
to  be  judicially  settled  where  one  year  has  expired  since  let- 
ters were  issued  '*  to  such  executor  or  administrator."  Code 
Civ.  Pro.,  §  2728.  It  would  seem  that  these  provisions  were 
sufficiently  explicit  and  that  the  application  must  be  denied. 
There  are  some  decisions  which  do  not  point  to  this  result,  and, 
though  I  cannot  agree  with  them,  they  should  be  referred  to. 
In  Cuthbert  v.  Jacobson,  2  Dem.  134,  upon  somewhat  similar 
facts,  Bergen,  S.,  on  his  own  motion  and  without  argument, 
directed  an  accounting  on  the  ground  that  the  year  should  be 
computed  irom  the  granting  of  the  first  letters.  Citing  Code 
Civ.  Pro.,  §  2693.  This  section  is  to  the  effect  that  "  Where 
it  is  prescribed  by  law,  that  an  act,  with  respect  to  the  estate 
of  a  decedent,  must  or  may  be  done  within  a  specified  time 
after  letters  testamentary  or  letters  of  administration  are  is- 
sued, and  successive  or  supplementary  letters  are  issued  upon 
the  same  estate,  the  time  so  specified  must  be  reckoned  from 
the  issuing  of  the  first  letters,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law."  It  is  not  applicable 
to  the  present  question  because  the  act  of  accounting  and  pro- 
curing a  judicial  settlement  is  not  required  to  be  done  "  within 
a  specified  time  after  "  the  issue  of  letters.  The  provision  ha? 
application  only  to  acts  which  must  or  may  be  done,  if  at  all, 
within  a  specified  limited  time,  reckoned  from  the  granting 
of  letters.  Such  an  act  is  the  filing  of  a  petition  in  a  proceed- 
ing to  sell  land  for  the  payment  of  debts  within  three  years 
after  letters  issued.  Code  Oiv.  Pro.,  §  2750.  It  does  not 
apply  to  an  act  which  may  only  be  done  after  the  expiration 
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of  a  specified  time  after  the  issue  of  letters,  and  can  only  be 
compelled  after  the  expiration  of  that  time.  And  even  if  that 
provision  had  application,  this  case  is  not  within  it,  because 
it  is  "specially  prescribed  by  law"  that  the  judicial  settle- 
ment of  the  account  of  an  executor  can  only  be  compelled  when 
one  year  has  expired  after  letters  were  issued  "  to  him."  In 
Matter  of  Burling,  6  Dem.  47,  Coffin,  S.,  distinguished  an  ad- 
ministrator de  honis  non  from  an  administrator  receiving  the 
original  letters,  and  permitted  him  to  account  and  distribute 
after  one  year  from  the  issue  of  the  original  letters.  This  case 
is  different  in  its  facts  from  the  one  now  before  me,  and,  even 
if  correct  in  its  conclusions,  has  no  application.  A  decision 
of  BoUins,  S.,  sustains  my  conclusion.  Estate  of  William 
Menck,  5  N.  T.  St.  Eepr.  341.  The  application  is  denied  on 
the  ground  of  want  of  power  to  direct  a  judicial  settlement  of 
the  account  of  the  executrix  before  the  expiration  of  a  year 
from  the  time  of  the  granting  of  letters  to  her. 
Application  denied. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Charles 
A,  Tatitm,  as  Executor,  etc,  of  Mabia  E.  Hibbleb^  De- 
ceased. 

{Surrogates  Court,  Kings  County,  FUed  February,  1901.) 

EQUrrABI2  CONVEBSION — ^NOT  EVTECTED  BT  A  DlBCBETIONABT  POWEB  OF  SaLB 

— ^Infant's  Consent  Voro. 

A  reBidtiary  devise  of  aU  the  property  of  a  testatrix  to  her  three 
grandchildren  for  their  own  several  use  and  benefit  forever,  accom- 
panied by  a  proviso  that  if  any  grandchild  be  a  minor  at  the  death 
of  the  testatrix  that  share  shall  be  held  in  trust  by  the  executor  dur- 
ing the  minority  and  be  paid  over  to  the  grandchild  at  majority,  fol- 
lowed by  a  discretionary  power  of  sale  to  the  executor,  does  not  work 
an  equitable  conversion  of  the  realty  into  personalty  as  of  the  death 
of  the  testatrix,  and,   therefore,  where  the  executor   sells  the   real 
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estate  after  the  death  of  a  married  female  grandchild,  who  was  of  full 
age  when  the  testatrix  died,  her  husband  is  not  entitled  to  any  shaxe 
in  the  proceeds  as  personalty,  and  her  father,  her  only  heir-at-law,  ia 
entitled  to  it  as  real  estate. 

Neither  the  consent  of  an  infant  beneficiary,  nor  that  of  the 
guardian,  can  protect  an  executor  in  paying  a  lapsed  legacy. 

Affirmed  61  App.  Div.  513. 

Proceedings  upon  the  judicial  settlement  of  the  account  of 
an  executor. 

Steele  &  Otis,  for  executor;  Dunning  &  Fowler,  for  Fred- 
erick D,  Preston;  Thomas  H.  Troy,  special  guardian. 

Abbott,  S, —  The  will  of  Maria  E.  Hibbler,  after  making 
several  specific  and  general  bequests  not  material  to  the  ques- 
tions before  me,  disposes  of  her  residuary  estate  as  follows : 

''  Eleventh,  All  the  rest,  residue  and  remainder  of  the  prop- 
erty and  estate,  real  and  personal,  of  every  description  and 
wheresoever  situated,  of  which  I  may  be  seized  or  possessed, 
or  to  which  I  may  be  entitled,  at  the  time  of  my  decease,  1 
give,  devise  and  bequeath  unto  my  grandchildren,  Anna  H. 
Tatum,  Albert  H.  Tatum  and  Frederick  C.  Tatum,  children 
of  my  deceased  daughter  Alice  H.  Tatum,  for  their  own  use 
and  benefit  forever,  share  and  share  alike.  But  if  any  of  my 
grandchildren  hereinbefore  named  shall  not  be  twenty-one 
years  of  age  at  the  time  of  my  decease,  the  share  in  my  estate 
hereinbefore  bequeathed  or  devised  to  such  grandchild  shall 
be  held  by  the  trustee  hereinafter  named  or  his  successor,  in 
trust  to  invest  the  same  and  keep  the  same  invested,  until 
such  grandchild  shall  attain  the  age  of  twenty-one  years,  and 
then  to  pay  over  to  such  grandchild  the  said  principal  sum 
with  the  interest  and  accumulations  thereon;  and  in  the  event 
that  such  grandchild  shall  die  before  attaining  the  age  of 
twenty-one  years,  then  to  pay  the  said  principal  sum  and  the 
interest  and  accumulations  thereon  to  the  survivor  among  the 
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said  grandchildren  in  equal  proportions^  the  share  in  such  fund 
of  such  survivor  as  shall  then  be  of  the  age  of  twenty-one  years 
to  be  paid  forthwith;  and  if  either  survivor  shall  then  be  under 
the  age  of  twenty-one  years^  his  share  therein  to  be  paid  when 
he  shall  become  of  such  age." 

She  then  gives  to  her  executor  a  power  of  sale  of  real  proj^ 
er^  in  the  following  terms: 

"Thirteenth.  I  constitute  and  appoint  my  son-in-law 
Charles  A.  Tatum,  the  executor  of  this  my  will,  and  trustee 
of  the  several  trust  estates  hereinbefore  created ;  and  I  hereby 
authorize  and  empower  my  said  executor  and  trustee  to  sell, 
at  public  or  private  sale,  and  at  such  time  or  times  and  in 
such  manner,  and  for  such  sum  or  simis,  and  upon  such  terms 
as  to  him,  in  the  exercise  of  his  best  judgment,  may  seem  most 
expedient,  and  to  convey  all  or  any  part  of  my  real  and  per- 
sonal estate  as  he  may  consider  it  necessary  or  proper  to  do 
for  the  payment  of  my  said  debts  and  of  said  legacies,  and  for 
any  other  purpose  or  purposes  whatsoever." 

The  testatrix  left  surviving  her  the  three  grandchildren 
named  in  the  above-quoted  paragraph  of  her  will.  Anna  H. 
Tatum  and  Albert  H.  Tatum  were  both  over  twenty-one  years 
of  age,  and  Frederick  C.  Tatum  was  an  infant  about  twelve 
years  of  age. 

At  the  time  of  Mrs.  Hibbler's  decease,  Anna  H.  Tatum  had 
married  and  was  the  wife  of  Frederick  D.  Preston.  On  June 
30,  1900,  Anna  H.  Preston  died  intestate,  without  issue,  leav- 
ing her  husband  and,  as  her  only  heir-at-law,  her  father, 
Charles  A.  Tatum,  surviving  her.  Letters  of  administration 
were  issued  to  Frederick  D.  Preston.  Mrs.  Hibbler's  estate 
consisted  entirely  of  personal  property,  except  one  house  and 
lot  and  stable,  which  were  sold  by  the  executor  under  the  power 
of  sale  on  August  22,  1900,  about  two  months  after  the  de- 
cease of  Mrs.  Preston. 

The  contention  before  me  involves  the  disposition  to  be  made 
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of  the  one-third  share  of  the  proceeds  of  sale  of  the  real  prop- 
erty to  which  Anna  H.  Preston  would  have  been  entitled  if 
living  at  the  time  of  the  sale. 

Charles  A.  Tatum  claims  that  share  of  the  proceeds  of  sale 
as  heir-at-law  of  his  daughter,  Mrs.  Preston,  while  Frederick 
D.  Preston  claims  it  on  the  theory  that  the  provisions  of  Mrs. 
Hibbler's  will,  effected  an  equitable  conversion  of  her  real  into 
personal  property  as  of  the  date  of  her  decease,  and  that  the 
share  of  Mrs.  Preston  in  the  real  estate  passed  to  him  as  her 
husband  upon  her  decease,  as  personal  estate,  even  though  there 
had  been  no  actual  conversion  until  after  her  decease. 

The  solution  of  the  questions  thus  presented  necessitates  a 
construction  of  the  "  eleventh  "  and  "  thirteenth  "  paragraphs 
of  the  will  of  Maria  E.  Hibbler. 

By  the  eleventh  paragraph  she  gives,  devises  and  bequeaths 
^'  all  the  rest,  residue  and  remainder  of  the  property  and  estate 
real  and  personal  ...  of  which  I  may  be  seized  or  pos* 
sessed  .  .  .  unto  my  grandchildren  Anna  H.  Tatum,  Al- 
bert H.  Tatum  and  Frederick  C.  Tatum  .  .  .  for  their 
own  use  and  benefit  forever,  share  and  share  alike.'' 

tf  the  will  stopped  here  there  would  be  no  possible  occasion 
for  construction.  Each  of  the  three  grandchildren  named 
would  have  become  vested  in  fee  with  an  equal  undivided  one- 
third  share  of  the  real  estate  as  tenants  in  common.  As  to 
the  shares  thus  absolutely  devised  to  Anna  H.  Tatum  (Pres- 
ton) and  Albert  H.  Tatum,  both  of  whom  were  of  full  age 
at  the  time  of  thd  decease  of  Maria  E.  Hibbler,  there  is  no 
express  provision  of  the  will  which  suggests  any  intention  on 
the  part  of  the  testatrix  to  divest  the  same  upon  any  contin- 
gency whatever. 

But  it  is  argued  in  behalf  of  Mr.  Preston  that  the  subse- 
quent portions  of  the  will  imply  an  imperative  direction  to 
the  executor  to  sell  and  dispose  of  the  real  property,  and  that 
such  implied  direction  to  sell  effected  an  equitable  conversion 
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of  the  real  estate^  as  of  the  date  of  the  decease  of  the  testatrix. 
After  the  absolute  devise  and  bequest  of  her  real  and  per- 
Bonal  property  to  her  three .  grandchildren,  the  testatrix  pro- 
vides: ^'  But  if  any  of.  my  grandchildren  hereinbefore  named 
shall  not  be  twenty-one  years  of  age  at  the  time  of  my  decease, 
the  share  in  mif  estate  hereinafter  heqaeathed  or  devised  to  such 
grandchild  shall  be  held  ...  in  trust  to  invest  the  same 
and  keep  the  same  invested,  until  such  grandchild  shall  attain 
the  age  of  twenty-one  years  and  then  to  pay  over  to  such  grand- 
child the  said  principal  sum  with  the  interest  and  accumula- 
tions thereon."  In  the  event  of  the  decease  of  suoh  grandchild 
before  arriving  at  the  age  of  twenty-one  years,  the  trustee  was 
directed  to  pay  the  said  principal  fund  with  the  accumulations 
to  the  survivor  among  the  grandchildren. 

I  cannot  agree  with  the  contention  of  the  counsel  for  Mr. 
Preston.  I  find  no  provision,  of  this  will  which  renders  neces- 
sary any  implication  of  a  peremptory  direction  to  sell.  The 
only  limitation  or  qualification  of  the  absolute  devise  of  real 
estate,  relates  to  the  undivided  one-third  part  thereof  devised 
to  Frederick  C.  Tatum.  It  is  "  the  share  in  my  estate  herein- 
before bequeathed  or  deviled  to  such  grandchild ''  which  is 
to  be  held  in  trust  and  paid  over  to  "  such  grandchild  "  when 
he  arrives  at  the  age  of  twenty-one  years. 

There  was  no  necessity  of  any  sale  of  the  real  property  at 
all  to  carry  out  the  intention  of  the  testatrix. ;  The  real  prop- 
erty could  have  been  held  as  real  property  during  the  period 
of  the  minority  of  Frederick  C.  Tatum,  when  the  fee  would 
have  vested  in  him  absolutely  under  the  terms  of  the  residuary 
clause  of  the  will.  The  trust  as  to  the  infant's  share  was  to 
continue  only  during  his  minority. 

The  mere  use  of  the  words  "  to  pay  "  contained  in  this  pro- 
vision is  insufficient' tO"T^arrant"fh€J  implication  of  an  inten- 
tion to  convert,  the  I'eal  iiito  per^nel 'estale.  Chamberlain  v. 
Taylor,  105  N.  T.  185,  191.  ' 
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The  rule  is  well  settled  that  a  mere  discretionary  power  of 
sale  in  executors  or  trustees  does  not  affect  tlie  character  or 
attributes  of  real  property  as  real  property  until  such  time  as 
it  has  been  in  fact  sold  and  converted  into  cash.  Chamberlain 
V.  Taylor,  105  N.  Y.  185;  White  v.  Howard,  46  id.  144-162; 
Wilder  v.  Ranney,  95  id.  7 ;  Clift  v.  Moses,  116  id.  144. 

A  direction  to  convert  is  sometimes  implied,  but  "  only  when 
the  design  and  purpose  of  the  testator  is  unequivocal  and  the 
implication  so  strong  as  to  leave  no  substantial  doubt."  Hob- 
son  V.  Hale,  95  K  Y.  588. 

The  case  of  Salisbury  v.  Slade,  160  X.  Y.  278,  relied  upon 
by  counsel  for  contestant,  is  not  in  point. 

In  the  will  then  under  consideration  by  the  court,  there  was 
first  created  a  life  estate  in  testator's  widow,  as  to  a  part  of  his 
real  property,  and  the  rest  was  vested  in  trustees  to  collect  and 
pay  over  rents  during  the  widow's  life.  The  remainder  was 
given  to  seven  children  *'  to  be  divided  equally  between  them, 
.  .  .  except  that  the  shares  to  my  daughters,  four  in  num- 
ber, were  to  be  held  by  the  executors  in  trust  during  the  life 
of  each,  income  ...  to  be  paid  to  each,  and  upon  the 
decease  of  the  daughters,  respectively,  her  share  was  to  he  paid 
to  her  children."  The  share  of  testator's  real  estate  not  given 
to  his  wife  for  life  he  directed  should  "  not  be  sold  or  divided 
up  during  her  natural  life." 

It  was  held  by  the  court,  Bartlett,  J.,  Avriting,  that  the 
general  scheme  of  the  testator,  under  the  facts  of  that  ease, 
clearly  contemplated  a  sale  of  the  real  property,  and  that  such 
a  sale  was  necessary  to  carry  out  the  plan  of  the  testator,  and 
that  an  equitable  conversion  of  the  real  estate  was  implied. 
At  page  288,  "  the  language  and  general  scheme  of  this  will 
raise  an  implied  and  imperative  power  of  sale  in  order  to  carry 
out  its  provisions.  This  being  so,  there  was  an  equitable  con- 
version of  the  real  estate  into  personalty.  ...  It  has 
been  remarked  that  '  precedents  are  not  very  valuable  where 
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the  decision  must  be  based  on  the  peculiar  phraseology  of  the 
entire  will  "  (107  N.  Y.  540),  and  again,  at  page  289-290,* 
**  It  is  difficult  to  lay  down  a  hard  and  fast  rule  in  cases  of 
this  kind.  We  have  on  the  one  hand  the  general  principle  that 
where  the  gift  is  absolute,  and  the  time  of  payment  only  post- 
I>oned,  time,  not  being  of  the  substance  of  the  gift,  but  relat- 
ing only  to  the  payment,  does  not  suspend  the  gift,  but  merely 
defers  the  payment  On  the  other  hand,  we  have  a  class  of 
cases,  which  is  illustrated  by  the  case  at  bar,  where  the  entire 
-corpus  of  the  estate  is  not  bequeathed  and  devised  to  remain- 
dermen, subject  to  life  estates  in  trust,  whose  beneficiaries  re- 
ceive the  income  and  rents,  but  on  the  contrary  the  corpus  of 
the  estate  is  to  be  divided  into  seven  shares,  three  of  which 
are  disposed  of  absolutely  and  at  once  and  four  of  which  may 
be  held  in  four  distinct  trusts  for  many  years,  subject  to  life 
estates  falling  in  at  different  times." 

The  facts  of  the  Salisbury  case  are  not  at  all  like  those 
under  the  will  before  me.  In  that  case  there  was  an  antecedent 
life  estate,  before  the  termination  of  which  the  property  was 
"  to  be  divided,"  and  the  respective  shares  paid  over  at  dif- 
ferent times  extending  over  a  long  period  of  time. 

In  the  case  before  me,  there  was  an  absolute  devise  of  the 
Ileal  estate  to  take  effect  in  enjoyment  immediately,  upon  the 
testator's  decease,  except  that  an  undivided  one-third  share  was 
to  be  held  by  a  trustee  during  the  minority  of  the  devisee  of 
that  share,  accompanied  by  a  discretionary  power  of  sale  of 
the  entire  real  estate. 

Other  questions  of  minor  importance  have  been  raised  by  the 
special  guardian. 

The  executor,  with  the  consent  of  the  beneficiaries,  paid  to 
an  old  sen^ant  of  the  testatrix  the  sum  of  $200,  the  amount  of 
a  legacy  to  her  deceased  sister,  which  had  lapsed.  Of  course, 
neither  the  infant  beneficiary  nor  his  guardian  had  any  legal 
power  to  assent  to  such  payment.     The  executor  must,  there- 
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fore,  be  charged  with  one-third  of  tliat  amount  to  be  paid  to 
himself  as  trustee  of  the  infant's  share  of  the  estate. 

It  appears  from  an  affidavit  of  the  executor,  filed  since  the 
filing  of  the  account,  that  the  statement  contained  in  Schedule 
D  of  the  account,  to  the  effect  that  the  infant's  share  of  the 
estate  had  been  paid  to  Charles  A.  Tatum  as  guardian,'  was  aa 
error.  The  mortgage  turned  over  to  him  was,  in  fact,  assigned 
to  him  in  his  capacity  as  trustee,  and  the  remainder  of  the  in- 
fant's share  was  invested  in  mortgages  to  Charles  A.  Tatum  as 
trustee  for  his  son,  Frederick  C.  Tatum. 

The  exceptions  are  overruled,  except  as  to  the  items  of  $200. 

Let  decree  be  presented  on  two  days'  notice,  in  accordance 
with  the  views  herein  expressed. 

Decreed  accordingly. 


Matter  of   the   Estate  of  Giuseppe   Looiosato,  Sometimes 

Known  as  Joseph  Gerrodo,  Deceased. 

(Surrogate's  Court,  New  York  County,  Filed  February,  1901.) 

AuENS — Consul-general  of  Italt  Must  Administeb  on  the  Estate  of 
AN  Italian  Subject  Confobmablt  with  Oub  Laws — Security  Re- 

I^UIRED. 

Where  a  subject  of  Italy  dies  mjtestate  in  the  State  of  New  York, 
administration  upon  his  assets  within  the  jurisdiction  will  be  granted 
to  the  Oonsul-General  of  Italy,  not  by  virtue  of  the  law  of  nations  or 
*  tVieal?;^  rights,  but  only  conformably  with  our  laws. 

Where  there  were  no  resident  next  of  kin,  no  creditors,  and  the  pub* 
IIq  administrator  had  refused,  to.  act,  the  surrogate  appointed  the 
Consul-Qeneral,  but  required  him  to  give  the  usual  bond. 

Application  for  letters  of  administration. 

D.  Humphreys,  for  petitioner;  no  other  appearance. 
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Thomas^  S. — The  decedent  was  at  the  time  of  his  death  a 
resident  of  this  country.    He  died  intestate  and  left  assets  in 
this  county  in  a  small  amount.    He  was  a  citizen  and  subject 
of  the  kingdom  of  Italy,  and  all  of  his  next  of  kin  are  residents 
of  Italy.    He  left  no  next  of  kin  residing  in  the  State  of  Xevv 
Tork,  and  it  is  alleged  in  the  petition  that  there  are  no  credi- 
tors.     The  petitioner  is  the  consul-general  of  the  kingdom  of 
Italy.    The  public  administrator,  though  duly  cited,  makes  de- 
f  auk.    The  petitioner  asserts  a  right  to  administration  without 
giving  any  security,  and  in  preference  to  the  public  administra- 
tor,  and  bases  his  claim  on  the  facts  as  to  treaty  provisions  in 
the  treaties  betiyeen  the  United  States  and  Italy,  recited  in  the 
opinion  of  the  learned  surrogate  of  Westchester  county  in  the 
recent  case  of  Matter  of  Fattorini,  33  Misc.  Eep.  18,  and  on 
the  rule  asserted  in  that  decision.     The  application  will  be 
granted  on  the  ground  that  no  relative,  or  guardian  of  a  minor 
relative,  and  no  creditor  or  public  administrator  will  consent 
to  become  administrator,  and  the  petitioner  is  a  legally  com- 
petent person  to  act  as  such  (Code  Civ.  Pro.,  §  2660),  but  I 
am  unwilling  to  base  my  conclusion  on  the  reasoning  of  the 
case  cited,  or  to  adopt  it  as  a  precedent.    I  agree  that  a  solemn 
trea^  of  the  United  States  with  Italy  is  of  binding  force,  and 
that  it  must  control  all  courts,  even  to  the  extent  of  ousting 
them  of  jurisdiction  or  of  changing  the  rules  of  their  procedure, 
but  in  order  to  accomplish  this  result  their  meaning  and  pur- 
pose must  be  clear  and  explicit.     Conceding  that,  under  the 
**most  favored  nation"  clause  in  the  provision  of  the  treaty 
with  Italy  relating  to  the  rights,  prerogatives,  immunities  and 
privileges  of  consuls-general,  the  stipulation  contained  in  the 
treaty  of  July  27,  1853,  with  the  Argentine  Republic,  becomes 
a  part  of  the  treaty  with  Italy,  I  do  not  find  in  that  stipulation 
any  justification  for  the  conclusion  sought.    It  is  in  the  follow- 
ing words :    "  Article  9.    If  any  citizen  of  the  two  contracting 
parties  shall  die  without  will  or  testament  in  any  of  the  ter- 
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ritories  of  the  other,  the  consul-general  or  consul  of  the  nation 
to  which  the  deceased  belonged,  or  the  representative  of  such 
consul-general  or  consul  in  his  absence,  shall  have  the  right  to 
intervene  in  the  possession,  administration  and  judicial  liquida- 
tion of  the  estate  of  the  deceased,  conformably  with  the  laws  of 
the  country,  for  the  benefit  of  the  creditors  and  legal  heirs." 
It  will  be  observed  that  the  right  assured  to  the  consul-general 
is  to  "  intervene,"  and  that  this  intervention  is  to  be  "  conform- 
ably with  the  laws  of  the  country."  To  intervene  is  to  "  come 
between"  (Webster's  Diet.),  and  the  right  to  intervene  in  a 
judicial  proceeding  is  a  right  to  be  heard  with  others  who  may 
assert  demands  or  defenses.  It  is  not  a  right  tg  take  possession 
of  the  entire  corpus  of  a  fund  which  is  the  subject  of  the  pro- 
ceeding. A  right  to  intervene  "  conformably  with  the  laws  " 
of  the  State  of  New  York  is  something  diflFerent  from  a  right 
to  set  aside  the  laws  of  the  State  and  take  from  a  person  who, 
by  those  laws,  is  the  officer  intrusted  with  the  administration 
of  estates  of  persons  domiciled  here,  and  who  leave  no  next  of 
kin  within  the  jurisdiction,  the  right  and  duty  of  administering 
their  assets.  And  when  the  laws  of  the  State  require  an  ad- 
ministrator to  give  a  bond  to  be  measured  by  the  value  of  assets, 
nothing  in  the  treaty  provisions  grants  to  the  consul  an  im- 
munity from  this  requirement  to  be  obtained  merely  by  assert- 
ing, in  substance,  that  he  has  no  knowledge  of  the  existence  of 
any  debts.  The  eminent  text-writers  cited  in  the  opinion  of 
the  learned  surrogate  do  not  intimate  that  the  courts  of  civilized 
States,  acting  under  general  laws  framed  for  tl\e  protection  of 
foreigners  equally  with  their  own  citizens,  must  grant  adminis- 
tration, contrary  to  the  terms  of  those  laws,  to  consuls,  under 
any  circumstances  whatever.  Thus,  in  Woolsey  on  Interna- 
tional Law  (p.  154)^  the  learned  writer,  in  enumerating  the 
duties  of  consuls,  includes  the  power  *'  of  administering  on  the 
personal  property  left  within  their  consular  districts  by  de- 
ceased persons,  when  no  legal  representative  is  at  hamd,  and 
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when  law  or  treaty  permits,  and  thus  of  representing  them,  it 
may  be,  before  the  courts  of  the  district."  Consuls  may  accept 
administration,  but  no  right  to  override  local  law  is  suggested. 
See,  also,  Wheat.  Elements  Intl.  Law  (3d  ed.),  167,  168.  A 
similar  question  was  passed  upon  by  the  Supreme  Court  of 
Louisiana  in  1854,  in  Succession  of  Charles  Thompson,  9  La. 
Ann.  96.  In  that  case  administration  was  granted  to  the  official 
curator,  under  the  laws  of  Louisiana,  of  a  decedent  domiciled 
in  the  State  and  leaving  property  within  the  jurisdiction  of  the 
court.  The  petitioner  was  the  vice-consul  of  the  kingdom  of 
Sweden  and  Norway,  who  represented  that  the  deceased  was  a 
Swede  by  birth,  and  at  the  time  of  his  death  was  a  subject  of 
the  King  of  Sweden.  On  this  ground  he  claimed  the  right,  in 
his  capacity  of  consul,  to  take  the  succession  out  of  the  hands 
of  the  defendant,  who  was  the  duly  appointed  administrator. 
This  right,  he  alleged,  he  was  entitled  to  exercise  under  the 
laws  of  nations,  the  laws  of  the  United  States,  and  by  virtue 
of  treaties  entered  into  between  the  United  States  and  the  king- 
doms of  Sweden  and  Norway.  The  court  said :  "  The  right 
claimed  is  incompatible  with  the  sovereignty  of  the  State, 
whose  jurisdiction  extends  over  the  property  of  foreigners  as 
well  as  citizens  found  within  its  limits.  The  disposition  of  the 
estates  of  foreigners  has  been  made  the  subject  of  special  legis^- 
lation,  and  no  treaty  or  law  of  the  United  States  exists  which, 
as  the  paramount  law,  confers  any  such  right  as  is  claimed  by 
the  petitioner,  nor  are  we  aware  of  any  principle  of  the  law  of 
nations  which  would  entitle  the  petitioner  to  call  in  question 
the  authority  of  our  laws  on  that  subject."  In  Aspinwall  v. 
The  Queen's  Proctor,  2  Curt.  241,  244,  an  application  was 
made  in  the  English  Prerogative  Court  of  Canterbury  by  the 
American  consul  to  take  administration  of  the  goods  of  an 
American  subject  domiciled  in  America,  who  died  in  itinere, 
leaving  personal  property  in  the  jurisdiction  of  the  court.  The 
application  was  denied  in  the  opinion  of  Sir  Herbert  Jenner 
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on  what  appear  to  me  to  be  satisfactory  grounds.  Among  other 
things  he  stated  that  the  Crown  was  the  party  to  see  that  the 
property  of  any  person  dying  within  its  dominions  gets  into 
proper  hands.  My  conclusion,  therefore,  is  that  the  petitioner 
may  have  letters  on  giving  the  usual  security,  but  that  this  is 
done  pursuant  to  our  local  law,  and  because  the  public  adminis- 
trator has  refused  to  act. 
Letters  granted. 


Matter  of  the  Estate  of  Frederick  Sohaefsr^  Deceased. 

{Surrogate's  Court,  New  York  County,  Filed  February,  1901.) 

Executor — Caxnot  Make  Hikself  a  Gift  Out  of  the  Estate — Power 
OF  Surrogate  on  Judicial  Acoounttng. 

Executors  must  account  for  all  the  property  of  their  testator,  and 
the  surrogate  has  power  to  declare  that  property,  acquired  by  them 
either  with  or  without  assertion  of  their  authority,  is  equitable  as- 
sets  for  distribution. 

Executors,  who  are  also  salaried  officers  and  directors  of  a  corpora^ 
tion  in  which  their  testator  was  a  large  owner,  have  no  right  to  vote 
themselves  "  extra  compensation  "  and  attempt  to  retain  it  as  such  en 
their  accounting  as  executors. 

Where  it  appeared  that  the  "extra  compensation"  was  really  a 
method  of  dividing  the. profits  of  the  corporation,  the  surrogate  de< 
creed  that  the  sum  should  be  apportioned  between  the  stock  which 
they  held  as  executors  and  that  which  they  held  as  individuals. 

Modified,  65  App.  Div.  378. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
executors.    Exceptions  to  report  of  referee. 

Ashbel  P.  Fitch,  for  accountants;  Forster,  Hotaling  & 
Klenke,  for  executor  Chattillon,  contestant ;  Louis  C.  Raegener 
and  Addison  Gardner,  for  contestants;  Wauhope  Lynn  and  E. 
W.  Tyler,  special  guardians. 

Thomas,  S. — ^Edward  0.  Schaefer  and  George  G.  Schaefer, 
two  of  the  accounting  executors,  were,  prior  to  the  death  of  the 
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testator^  and  have  since  continued  to  be,  directors  and  oflScers 
of  the  Schaefer  Brewing  Company.    As  individuals,  they  hold 
small  interests  in  the  stock  of  the  company,  Mr.  Edward  C. 
Schaefer  owning  500  diares  and  Mr.  George  G.  Schaefer  own- 
ing 250  shares  or  less.    As  executors,  they  hold  2,499  shares. 
Their  salaries  as  such  ofBoers  and  directors,  fixed  by  resolution 
of  the  board  of  directors,  have  been  $8,000  per  year.     Since 
the  death  of  the  testator,  the  accounting  executors  have  been 
paid  their  salaries  and  they  have  also  received,  from  the  profits 
of  the  company,  in  excess  of  their  salaries,  the  aggregate  amount 
of  $45,000,  which  they  claim  a  right  to  retain  as  "  extra  com- 
pensation," amounting  to  $10,000  each  for  the  years  1897  and 
1898,  and  $2,500  each  for  the  year  1899.    It  is  not  pretended 
that  any  part  of  these  sums  was  due  to  either  of  them  on  any 
contract  between  either  of  them  and  the  corporation:     They 
could  not  have  enforced  payment  from  the  corporation^  and, 
on 'the  theory  that  these  sums  were  given  to  them  as  compensa- 
tion over  and  above  their  stipulated  salaries,  they  were  gratui- 
ties fr6m  the  directors  of  the  corporation,  paid  with  its  moneys 
to  theinseli^.    A  remedy  against  them  for  this  conversion  to 
their  own  use  of  thd  moneys  of  the  stockholders  of  the  corpora- 
tion may  or  may  not  exi»t  in  some  other  court.    As  to  that,  we 
may  not  determitie.    But  it  is  competent  for  us  to  inquire  here 
as  to  whether  the  money,  though  paid  in  form  by  way  of  gift  or 
as  "  extra  compensation  "  for  services  already  fully  paid  for, 
wais  not  really  iand  in  fact  given  to  them  as  a  method  of  divid- 
ing profits,  and  because  they  represented  srtock  interests.     An 
executor  mtist  account  for  all  of  the  assets  of  his  testator's  es- 
tate which  are  in  his  possession  or  under  his  control,  and  the 
jurisdiction  of  this  court;  is  sufficient  to  enable  us  to  probe  his 
transactions  with  anyone,  and  to  adjudge  that  property  9^ 
quired  by  him,  either  with  or  without  the  assertion  of  his  au- 
thority as  executor,  is  eqtfitably  assets  in  his  hands  for  distribu- 
tion.    He  cannot  sub-divide,  himself  into  parts  and  keep  for 
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himself  as  an  individual  what  equity  requires  that  he  should 
hold  and  distribute  as  an  executor.  A  careful  examination  of 
the  testimony  on  this  subject  leads  me  to  a  different  conclu- 
sion from  that  reached  by  the  learned  referee.  I  must  reverse 
and  overrule  his  twentieth  finding,  and,  instead  of  that  finding, 
I  determine  that  the  moneys  above  specified  received  by  the 
two  named  executors  from  the  corporation  were  not,  either  in 
whole  or  in  part,  due  or  owing  to  them  for  any  services  what- 
ever, and  that  they  were  paid  to  them  as  a  method  of  dividing 
profits,  at  the  same  time  that  similar  payments  were  made  to 
other  officers  of  the  corporation  representing  similar  amounts 
of  stock,  the  owners  of  which  stock  did  not  object  to,  and  ap- 
proved of  such  a  method  of  apportioning  profits ;  and  that  they 
received  such  payments  as  representing  one-half  of  the  entire 
stock  of  the  corporation,  including  the  stock  held  by  them  as 
executors,  the  stock  held  by  them  as  individuals,  and  the  other 
small  stock  interests  which  had  been  derived,  directly  or  indi- 
rectly, from  the  testator.  The  proof  is  that  the  Schaefer  Brew- 
ing Company  was  created  by  the  testator,  Frederick  Schaefer, 
and  his  brother,  Maximilian  Schaefer,  who  owned  equal  inter- 
ests, and  that  the  stock  originally  owned  by  them,  though  in 
part  shared  by  them  with  their  children,  was  always  kept  so 
that  the  two  families  shared  with  substantial  equality  in  the 
large  profits  realized  from  the  business.  Any  variation  from 
exact  equality  was  consented  to.  So  long  as  the  two  brothers 
lived  and  the  families  were  harmonious,  the  large  sums  dis- 
tributed and  divided  between  the  families  by  common  consent 
were  not  improper.  It  is  even  now  proper  for  those  of  the 
stockholders  who  approve  to  continue  the  same  methods,  but 
the  executors  of  the  testator  may  not,  comtrary  to  the  protest  of 
the  beneficiaries  under  their  father's  will,  retain  for  themselves 
what  they  equitably  should  share  with  the  persons  now  entitled 
to  the  stock.  The  decree  to  be  entered  will  direct  an  apportion- 
ment of  the  moneys  so  received  as  "  extra  compensation,"  so 
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that  the  stock  held  by  the  executors  as  such  shall  receive  its  fair 
proportion,  as  profits  of  the  corporation.  It  is  conceded  that 
the  referee  made  a  mistake  in  stating  the  account  by  omitting 
to  deduct  from  the  capital  the  amounts  which  he  has  added  to 
the  income.  The  exception  filed  to  point  out  this  error  will  be 
sustained.  In  all  other  respects,  the  report  of  the  referee  is 
confirmed.  The  executors  will  be  awarded  commissions,  since 
the  controversy  concerning  extra  compensation  had  some  excuse 
in  the  earlier  management  of  the  corporation,  and  the  other 
matters  in  which  they  are  overruled  concern  differences  not  In- 
consistent with  honesty  of  purpose  on  their  part.  They  and  all 
other  parties  will  also  be  awarded  taxable  costs  to  be  paid  out 
of  the  estate. 

Decreed  accordingly. 


Matter  of  the  Probate  of  the  Will  of  Thomas  W.  Evans, 

Deceased. 

{8urrogate*8  Court,  New  York  County,  Filed  February,  1901.) 

Attorxet — Agreement,  with  Clientb  Contesting  a  Will,  Affdbdino 
Him  no  Right  to  Continue  the  Contest  After  They  Had  Com- 
fromised. 

An  agreement,  between  an  attorney  and  clients  who  proposed  to 
contest  a  will,  securing  him,  as  a  lien,  a  certain  percentage  of  any 
amount  or  value  that  shall  come  to  them  from  the  estate  of  the  de- 
ceased "either  as  the  result  of  legal  proceedings,  compromises,  settle- 
ments or  howsoever,"  and  granting  them  the  right  to  compromise  at 
any  stage  of  the  case,  affords  him  no  right  to  continue  the  contest  in 
the  Surrogate's  Court  after  they  have  compromised  with  the  executors 
of  the  decedent.     His  remedy  is  against  his  clients. 

Affid.  65  App.  Div.  100. 

Application  by  Mr.  David  Keane,  for  leave  to  file  objections 
in  his  own  behalf,  on  the  theory  that  the  agreement  made  by 
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■him  with  hia  clients,  under  which  he  appeared  and  acted  for 
them,  operated  to  transfer  to  and  vest  in  him  an  undivided  in- 
terest in  the  estate  which  would  be  destroyed  if  the  will,  alleged 
to  be  invalid,  is  admitted  to  probate. 

Wolcott  G.  Lane,  for  proponent;  Crane  &  Lock  wood,  for>E* 
J.  Crane,  individually  and  as  executor;  J.  Noble  Hayes,  for 
David  Keane. 

Thomas^  S. — ^Mr.  David  Keane  appeared  as  the  attorney  for 
certain  of  the  heirs^t-law  and  next  of  kin  of  the  decedent,  and, 
in  their  behalf,  filed  objections  to  the  probate  of  the  paper  pro- 
pounded as  hie  will.  Thereafter  his  clients  executed  an  agree- 
ment of  compromise  with  the  executors  and  consented  to  the 
withdrawal  of  their  objections.  Mr.  Keane  has  already  been 
heard  on  an  application  to  cancel  the  objections  of  his  clients, 
and  this  application  has  been  granted,  overruling  his  contention 
that  he  had  a  lien  as  an  attorney,  which  gave  him  a  right  to 
continue  the  contest  in  the  names  of  his  clients.  He  makes  the 
present  application  for  leave  to  file  objections  in  his  own  behalf, 
on  the  theory  that  the  agreement  made  by  him  with  his  clients, 
under  which  he  appeared  and  acted  for  them,  operated  to  trans- 
fer to  and  vest  in  him  an  undivided  interest  in  the  estate  which 
would  be  destroyed  if  the  will,  alleged  to  be  invalid,  is  admitted 
to  probate.  As  I  construe  this  agreement,  it  is  a  stipulation  on 
the  part  of  the  clients  that  the  attorney  shall  receive  8  per  cent. 
'^  of  any  amount  or  value  that  may  come  to  them  and  each  of 
them  from  the  estate  of  Thomas  W.  Evans,  deceased,  either 
as  the  result  of  legal  proceedings,  compromises,  settlements  or 
howsoever";  and  for  the  purpose  of  securing  the  same,  the 
clients  assign  an  interest  in  the  expectant  recovery  and  give  to 
the  attorney  a  lien  on  their  respective  interests  in  the  estate. 
A  compromise  of  some  sort  was  obviously  contemplated,  and  the 
last  clause  of  the  instrument  is  in  these  words :  "  It  is  further 
agreed  that  the  parties  of  the  second  part  (the  clients)  shall  be 
at  liberty  at  any  stage  of  the  case,  either  before,  during  or  after 
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• 

suit  commenced,  to  settle  or  compromise  upon  such  terms  as 
they  may  desire  as  to  their  respective  interest."  The  plain  pur- 
pose  of  this  provision  was  to  reserve  to  the  clients  the  exclusive 
right  to  pass  upon  the  su£Sciency  of  any  settlement  or  com- 
promise,  and  thiis  reservation  controls  every  other  provision  of 
the^i^eement.  A  settlement  having  been  made  by  the  clients, 
I  intkd  no  right  in  the  attorney  to  continue  the  litigation  until 
it  fe  fought  out  through  the  courts,  or  until  the  parties  in  in- 
teiiMTt  shall  pay  him  such  price  as  he  may  demand.  He  doubt- 
less has  a  Uen  on  the  amount  stipulated  to  be  paid  to  his  dients, 
but  his  remedy  was  by  the  terms  of  his  bargain  confined  to  that, 
and  it  cannot  be  given  him  here.  The  question  as  to  whetlier 
the  sum  stipulated  to  be  paid  by  the  parties  claiming  under  the 
will  as  a  price  for  peace  is  adequate,  or  as  to  whether  the  terms 
of  payment  are  reasonable,  are  not  pertinent  to  this  application. 
It  is  sufficient  for  the  purposes  of  this  application  that  the  ap- 
plication has  no  standing  in  this  court  to  contest  the  probate 
of  the  will. 

Application  denied. 


Matter  of  the  Probate  of  the  Will  of  Maby  Mubray,  Deceased, 

Otherwise  Known  as  Maby  Totten. 

{Surtogai^s  Court,  Ve%t>  York  County,  Filed  February,  1901.) 

Will — Suspension  of  Power  or  Auenation — ^Tbust. 

A  clause  giving  the  residuary  estate  of  a  testatrix  to  her  erecutor, 
in  trust  "to  invest,  keep  invested  and  pay  the  principal  and  income 
thereof  towards  the  purchase  of  a  plot  in  Calvary,  or  other  cemetery, 
Calvary  being  my  choice,  and  to  the  erection  of  a  monument  and  the 
care  of  said  plot  and  monument  as  my  said  executor  may  see  fit 
to  make  payments  therefor,"  improperly  suspends  the  power  of  aliena- 
tion. 

Proceedings  upon  probate  of  a  will. 


T 
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David  Thornton,  for  executor ;  M.  J.  Sneudaira  and  Andrew 
F.  Murray,  for  contestant. 

Thomas,  S. — ^In  the  proceeding  to  prove  the  will  of  the  de- 
ceased, the  validity  of  the  residuary  clause  is  asked  to  be  deter- 
mined. This  clause  is  in  the  following  words:  "Eleventh. 
All  the  rest,  residue  and  remainder  of  my  estate  I  give,  devise 
and  bequeath  to  my  executor  in  trust  to  invest,  keep  invested 
and  pay  the  principal  and  income  thereof  towards  the  purchase 
of  a  plot  in  Calvary,  or  other  cemetery,  Calvary  being  my 
choice,  and  to  the  erection  of  a  monument  and  the  care  of  said 
plot  and  monument  as  my  said  executor  may  see  fit  to  make 
payments  therefor."  By  this  provision  the  testatrix  attempted 
to  create  a  trust  which  should  bind  her  residuary  estate  for  an 
indefinite  perior  of  time,  not  measured  by  any  specified  lives, 
and  for  a  purpose  not  religious,  educational,  charitable  or  bene- 
volent, for  the  benefit  of  indefinite  unknown  persons  who  might 
be  employed  by  her  executor  or  his  successor  at  his  discretion. 
Such  a  trust  is  void.  Holland  v.  Alcock,  108  N.  Y.  312 ;  Mat- 
ter of  Raab,  42  App.  Div.  141 ;  Allen  v.  Stevens,  161  N.  Y. 
122.  It  is  not  a  direction  to  the  executor  concerning  the  ex- 
penditure of  a  specified  sum  of  money  for  an  interment  of  a 
kind  approved  by  the  decedent,  and  in  accordance  with  her 
means,  and  so  not  within  Matter  of  Fraser,  92  N.  Y.  239.  The 
executor  will,  of  course,  be  charged  with  a  duty  to  attend  to 
the  proper  interment  of  the  testatrix,  but  the  clause  in  question 
is  not  divisible  into  parts,  and  is  entirely  void. 

Decreed  accordingly. 
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Matter  of  the  Appraisal  for  Taxation  of  the  Estate  of  Ben- 
jamin H.  Howell,  Deceased.  • 

{8urrogate*8  Court,  Suffolk  County,  Filed  February,  190L) 

1.  Tbansfeb  Tax — ExEiiPnoN  of  Corpobationb  bt  Chabteb — ^Effect  of  L. 

1900,  Ch.  382,  §  2 — Brooklyn  Y.  M.  C.  A.,  Industrial  School  and 
E.  D.  Hospital, 

The  Industrial  School  of  the  city  of  Brooklyn,  being  exempt  by  its 
charter  from  taxation  on  personalty  up  to  the  limit  of  $75,000,  is 
exempt  from  paying  the  transfer  tax  on  a  legacy  to  it  which  will  not 
make  its  personalty  more  than  that  limit. 

The  amended  charter  of  the  Brooklyn  Y.  M.  C.  A.  makes  the  asso- 
ciation a  public  library  for  the  purposes  of  taxation  and,  as  such  a 
library  is  absolutely  exempt  by  law  from  taxation,  it  is  exempt  by 
the  Tax  Law  (L.  1896,  ch.  908,  §  220)  from  paying  the  transfer  tax 
upon  a  legacy  to  it. 

2.  Same. 

Since  the  passage  of  section  2  of  chapter  382  of  the  Laws  of  1900 
declaring  that  "The  exemptions  enumerated  in  section  four  of  the 
Tax  Law,  of  which  this  article  is  a  part,  shall  not  be  construed  as 
being  applicable  in  any  manner  to  the  provisions  of  article  ten 
hereof,"  a  corporation  exempt  by  subdivision  7  of  section  4  of  the 
Tax  Law,  as  organized  exclusively  for  charitable  and  hospital  pur- 
poses, is  not  exempt  from  the  transfer  tax  imposed  by  section  220  of 
the  Tax  Law,  said  section  constituting  a  part  of  article  ten  thereof. 

Appeal  to  the  Surrogate's  Court  of  Suffolk  county  from  a 
d^ree  assessing  and  fixing  tax  on  legacies  given  by  will  of  said 
deceased.     The  facts  so  far  as  material  appear  in  the  opinion. 

Section  2  of  chapter  382  of  the  Laws  of  1900,  reads  as  fol- 
lows: 

"  §  2.  Article  ten  of  such  chapter  is  hereby  amended  by  ad- 
ding  a  section  to  be  section  two  hundred  and  forty-three,  to 

read  as  follows: 

"  §  243.  Exemptions  in  article  one  not  applicable. — The  ex- 
emptions enumerated  in  section  four  of  the  tax  law,  of  which 
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this  article  is  a  part,  shall  not  be  construed  as  being  applicable 
in  any  manner  to  the  provisions  of  article  ten  hereof." 

Otto  F.  Struse,  for  Brooklyn  Eastern  District  Dispensary; 
Lyon  &  Smith,  for  Brooklyn  Young  Men's  Christian  Associa- 
tion; Fisher  &  Voltz,  for  Industrial  School;  Charles  F.  Can- 
tine,  for  executors. 

Petty,  S.- — ^A  decree  of  this  court  was  entered  on  October 
3,  1900,  assessing  and  fixing  the  tax,  after  the  usual  appraisal, 
on  the  legacies  given  by  the  will  of  said  deceased  to  the  Young 
Men's  Christian  Association  of  Brooklyn,  the  Eastern  District 
Hospital  and  the  Industrial  School  of  the  city  of  Brooklyn. 

The  appraiser  reported  the  legacies  to  these  corporations  as 
taxable,  and  a  decree  confirming  such  report  was  thereupon 
entered  in  the  usual  manner. 

The  testator  died  on  April  16,  1900,  and  the  law  applicable 
to  the  issues  raised  on  this  appeal  is,  therefore,  article  X  of  the 
Tax  Law,  including  chapter  382,  Laws  of  1900. 

It  is  claimed  by  the  appellants,  the  Young  Men's  Christian 
Association  of  Brooklyn  and  the  Industrial  School  of  the  city 
pf  Brooklyn,  that  they  are  exempt  from  the  payment  of  any 
transfer  tax,  under  the  provisions  of  their  respective  charters. 

As  to  the  Industrial  School,  it  appears  by  its  amended  act  of 
incorporation  that  its  personal  property  is  exempt  from  taxa- 
tion to  the  amount  of  $75,000.  Laws  of  1870,  chap.  433,  §§  1, 
2.    It  is  also  shown  that  its  personal  property  is  below  said  sum. 

As  to  the  Young  Men's  Christian  Association  of  Brooklyn, 
it  appears  that  by  an  amendment  to  its  charter  it  possesses  the 
general  powers  and  is  subject  to  the  general  restrictions  and 
liabilities  prescribed  in  title  three  of  the  eighteenth  chapter  of 
the  first  part  of  the  Revised  Statutes,  and  to  the  provisions  of 
chapter  13  of  part  first  of  the  Revised  Statutes,  relative  to 
public  libraries.  Laws  of  1884,  chap..  437.  Chapter  13,  above 
mentioned,  section  4,  sub-division  6,  then  in  force,  provides 
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that  the  real  and  personal  property  of  every  puhlic  library  shall 
be  exempt  from  taxation.  2  E.  S.  (Banks  &  Bros.'  9th  ed.) 
1676-1677. 

Chapter  437,  Laws  of  1884,  and  sub-division  6  of  section  4 
of  chapter  13  of  part  1  of  the  Eevised  Statutes  must,  therefore, 
be  read  together,  with  the  result  that  the  Young  Men's  Chris- 
tian Association  becomes,  at  the  time  of  its  amended  charter, 
for  purposes  of  taxation  a  public  library. 

It  was  suggested  on  the  argument  that  despite  this  construc- 
tion the  Young  Men's  Christian  Association  might  still  be 
liable  to  payment  of  the  transfer  tax  under  the  act  of  1900, 
viz.,  section  243  of  the  Tax  Law. 

If  it  be  held  that  the  corporations  and  associations  men- 
tioned in  section  4  of  the  Tax  Law,  to  which  section  243  of 
said  law  refers,  are  no  longer  exempt  from  the  payment  of 
transfer  tax  by  reason  of  the  provisions  of  section  243,  it  by 
no  means  foUowB  that  a  corporation  whose  property  is  exempt 
by  its  charter  from  taxation  is  liable  to  payment  of  the  trans- 
fer tax.  The  Young  Men's  Christian  Association  having  a  char- 
ter which,  as  above  shown,  exempts  it  from  taxation  on  its  real 
and  personal  property  and  similarly  the  Industrial  School  of  the 
city  of  Brooklyn,  we  see  no  escape  from  the  view  that  both 
these  corporations  must  be  exempted  under  section  220  of  ar- 
ticle X  of  the  Tax  Law,  which  provides  that  the  law  of  tax- 
able transfers  does  not  apply  to  persons  and  corporations  ex- 
empt by  law  from  taxation  on  real  or  personal  property. 

As  to  the  Brooklyn  Eastern  District  Hospital  a  different  is- 
sue is  raised.  It  is  claimed  that  it  is  a  corporation  organized 
exclusively  for  charitable  and  hospital  purposes,  within  the 
meaning  of  section  4,  sub-division  7,  of  the  Tax  Law,  and  that 
being  exempt  from  taxation  under  that  section  it  is  exempt 
from  the  payment  of  transfer  tax  under  section  220,  despite 
the  provisions  of  section  243,  as  added  in  1900. 

We  are  unable  to  agree  with  this  construction.    It  is  argued 
10 
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that  the  exemption  of  this  corporation,  as  claimed  in  the  fore- 
going paragraph,  stands  unrepealed,  in  that  section  243  doea 
not  repeal  it  expressly,  and  that  to  repeal  it  by  implication  ia 
contrary  to  the  policy  of  the  law. 

It  is  doubtless  true,  as  argued,  that  repeals  by  implication 
are  not  favored,  that  the  taxing  power  is  an  extraordinary 
power,  that  it  should  not  be  exercised  doubtfully,  but  only  in 
cases  where  a  clear  right  to  impose  tax  exists.  Nevertheless, 
the  act  of  1900  cannot  be  nullified  and  disregarded.  The  Legis- 
lature must  have  had  some  purpose  in  mind  when  it  was*  placed 
on  the  statute  book,  and  while  sections  4  and  220  are  not  ex- 
pressly repealed,  yet  section  243  says,  in  effect,  that  in  assess- 
ing and  fixing  the  transfer  tax,  section  4  shall  be  left  out  of  con- 
sideration entirely. 

It,  therefore,  follows  that  the  decree  of  October  3,  1900, 
must  be  modified  so  as  to  exempt  from  taxation  herein  the 
Young  Men's  Christian  Association  of  Brooklyn  and  the  In- 
duBtrial  School,  and  that  said  decree,  so  far  as  it  fixes  the  tax 
on  the  legacy  to  the  Eastern  District  Dispensary,  must  be  af- 
firmed. 

Decree  reversed  as  to  two  appellants,  affirmed  as  to  one  ap- 
pellant. 


Matter  of  the  Estate  of  Charles  Fisoh,  Deceased. 

{Surrogate* 8  Court,  New  York  County,  Filed  February,  1901.) 

Tbansfrb  Tax — ^Appraiser  Must  Take  Proof  that  an  "Adopted  Daugh- 
ter **  Was  Such — Exemption  to  Her  Not  Extended  to  Her  Issue. 

Where  a  testator  gives  a  share  in  his  property  to  "my  niece  and 
adopted  daughter  "  upon  a  trust  to  pay  her  the  income  for  life,  with 
remainder  to  her  issue,  a  transfer  tax  appraiser  cannot  exempt  the 
adopted  daughter's  share  from  the  transfer  tax,  unless  the  mutually 
acknowledged  relation  existing  between  her  and  the  decedent  has 
been  established  before  him  by  proof. 

The  exemption  afforded  an  adopted  child  does  not  enure  to  its  issue. 
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Proceedings  under  the  Transfer  Tax  Act. 

Winthrop  Parker,  for  executor;  no  appearance  for  comp- 
troller. 

FiTZGEBALD,  S. — ^Au  Order  has  been  noticed  for  settlement, 
which  adjudges  transfers  of  property  made  by  the  will  of  this 
decedent  exempt  from  transfer  tax.  The  appraiser  reports 
that  he  appraised  the  property  suhject  to  the  payment  of  tax 
'^  at  its  fair  market  value  at  the  date  of  the  death  of  said  de- 
cedent, to  wit :  on  or  about  the  first  day  of  January,  1900,  and 
I  find  that  no  tax  thereon  passes  in  this  proceeding."  His 
meaning  probably  is  that  he  finds  no  property  the  transfer  of 
which  is  subject  to  the  tax.  There  was  no  appearance  on  the 
settlement  of  the  order  in  behalf  of  the  comptroller.  The  re- 
port contains  no  appraisal  of  the  property.  By  the  will  of  the 
testator,  after  the  payment  of  his  debts,  etc.,  the  estate  is  to  be 
divided  into  three  equal  portions,  one  for  each  of  his  two  daugh- 
ters, and  one  share  for  "  my  niece  and  adopted  daughter,  Clara 
Reichert."  The  said  niece  and  adopted  daughter  also  takes  a 
remainder  contingent  upon  the  death  of  either  of  the  natural 
daughters  without  issue.  The  share  of  the  niece  and  adopted 
daughter  is  given  upon  trust  to  pay  the  net  income  to  her  dur- 
ing life  with  remainder  to  her  issue ;  in  the  event  of  her  death 
without  issue,  the  remainder  to  be  paid  to  the  natural  datigh- 
ters  of  the  testator  or  their  issue,  per  stirpes.  The  taxability 
of  the  share  passing  to  the  niece  is  dependent  upon  the  estab- 
lishment of  her  relationship  to  the  testator.  The  mere  recital 
in  the  will  is  not  conclusive.  The  appraiser  makes  no  refer- 
ence to  this  subject  in  his  report,  though  it  may  be  conjectured 
that  his  omission  to  appraise  the  value  of  the  property  was  oc- 
casioned by  his  assumption  that  this  share  was  not  taxable. 
The  only  reference  to  the  matter  I  find  in  the  proofs  attached 
to  the  report  is  contained  in  the  affidavit  of  one  of  the  daugh- 
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ters,  wherein  she  furnishes  the  names  of  the  legatees  and  de- 
visees in  the  will,  their  places  of  residence  and  relationship. 
The  evidence  adduced  to  support  a  claim  of  exemption  is  in- 
sufficient. Apart  from  the  question  whether  the  mutually  ac^ 
knowledged  relationship  between  this  legatee  and  testator  was 
sufficiently  established,  the  provisions  of  the  will  show  that  in 
any  event  this  legatee  takes  but  a  life  interest  with  remainder 
to  her  issue.  The  latter  are  not  accorded  the  privilege  granted 
to  their  mother  in  case  she  succeeds  in  establishing  her  claim. 
Estate  of  Bird,  Surr.  Decs.,  1890,  p.  440;  Matter  of  Moore, 
90  Hun,  162.  No  information  is  furnished  by  the  report  as  to 
the  existence  of  issue  of  this  legatee,  and  other  facts  are  lack- 
ing which  it  is  necessary  to  a^ertain  in  order  that  the  tax  may 
be  adjusted.  Submit  order  directing  the  appraiser  to  make  a 
further  report  accordingly. 
Decreed  accordingly. 


Matter  of  the  Appraisal  for  Taxation  of  the  Estate  of  Ctlaju^eb 

P.  Daly,  Deceased. 

{Surrogate' a  Court,  Suffolk  County ,  Filed  February,  1901.) 

Tbaxsfeb  Tax — ^Decbee  Opened  and  Modified,  Mobe  than  Sixty  Days 
Ajtbb  Its  Entbt,  whebe  a  Legatee,  Exempt  fbom  Taxation,  Had 
Neveb  Been  Notified  by  the  Subbogate  of  His  Dbtebmination  to 
Tax  Its  Legacy — Code  C.  P.,  §  2481,  Subds.  6  and  11. 

Although  a  corporation  and  legatee,  exempt  by  law  from  taxation, 
has  been  duly  notified  by  a  transfer  tax  appraiser  of  the  time  and 
place  of  the  appraisal  of  the  estate  of  the  decedent  who  gave  the 
legacy  and  has  made  default  thereon,  yet,  where  the  corporation  has 
not  been  subsequently  notified  by  the  surrogate,  as  required  by  the 
Tax  Law  (L.  1896,  ch.  008,  §  232),  of  his  determination  of  the  taxable 
value  of  the  legacy,  the  surrogate  may  in  the  absence  of  lacheB  enter- 
tain in  his  discretion  an  application  upon  the  part  of  the  corporation, 
made  more  than  sixty  days  subsequent  to  the  decree,  to  modify  it, 
and  may  thereupon  exempt  the  corporation  from  the  transfer  tax. 
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Petition  by  the  Xew  York  Botanical  Garden  for  modifica- 
tion of  decree  heretofore  entered,  assessing  and  fixing  a  tax  on 
the  estate  of  said  deceased.  The  material  facts  appear  in  the 
opinion. 

Addison  Brown  and  Clifford  A.  Hand,  for  petitioner;  Jo- 
seph M.  Belford,  for  Comptroller  of  State  of  Xew  York,  re- 
spondent ;  Frederic  D.  Philips,  for  f xecutors,  respondents. 

Petty,  S. — ^A  decree  was  entered  in  the  above-entitled  mat- 
ter on  July  3,  1900,  fixing,  among  other  things,  the  value  of 
the  interests  given  by  the  will  of  said  deceased  to  the  New 
York  Botanical  Garden  at  $34,500.39,  and  the  tax  thereon  at 
$1,725.02. 

This  was  after  the  usual  appraisal  and  report,  and  the  pro- 
ceeding was  in  all  respects  regular  and  according  to  law,  up  to 
and  including  the  entry  of  the  tax  decree.  The  appraiser  gave 
the  usual  notice  to  all  persons  interested  in  said  estate,  includ- 
ing this  petitioner,  of  the  time  and  place  of  his  sitting  to  ap- 
praise said  estate  for  taxation.  The  petitioner  made  no  re- 
sponse to  this  notice,  and  no  information  was  given  the  ap- 
praiser of  any  claim  to  exemption  from  tax  on  the  part  of  the 
petitioner,  and  the  decree  was,  therefore,  entered  on  said  report, 
taxing  the  petitioner's  interest  in  the  estate. 

On  January  22,  1901,  the  petitioner  filed  a  petition  claim- 
ing exemption  from  tax,  and  asking  that  the  decree  of  July 
3,  1900,  be  opened  and  modified  so  as  to  adjudge  the  inter- 
ests bequeathed  to  it  by  said  will  not  liable  to  the  transfer  tax, 
and  upon  the  return  of  citation  issued  to  the  State  Comp- 
troller, county  treasurer  and  executors,  all  parties  appear  in 
court.  The  executors  have  paid  the  tax  in  accordance  with 
said  decree. 

The  above  facts  are  conceded  by  all  sides.  It  is  further 
conceded  that  the  testator  died  on  September  19,  1899;  that 
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the  law  governing  the  taxation  of  his  estate  is  chapter  908, 
Laws  1896,  and  its  amendments,  including  those  of  1899,  or, 
in  other  words,  article  X  of  the  Tax  Law,  exclusive  of  the 
amendments  of  1900;  that  the  petitioner  first  heard  of  the  tax 
on  its  legacy  some  time  in  December  last,  and  then  only  in- 
cidentally, and,  further,  that  no  notice  was  given  the  peti- 
tioner of  the  assessing  and  fixing  of  the  tax  on  its  interests  in 
the  estate,  as  required  by  section  232  of  the  Tax  Law.  It  is 
also  conceded  that  the  petitioner  was,  at  the  death  of  said 
deceased,  exempt  from  the  transfer  tax  under  its  charter,  and 
section  4,  subdivision  7,  and  section  220  of  the  Tax  Law. 

It  is  claimed  by  the  respondents,  however,  first,  that  the 
petitioner  was  made  a  party  to  the  proceeding  by  virtue  of 
the  notice  given  under  section  231  of  the  Tax  Law,  and  that 
its  right  to  appeal  is,  therefore,  limited  to  the  time  mentioned 
in  section  232  of  said  law. 

Second,  that  having  failed  to  appear  before  the  appraiser 
and  make  claim  of  its  exemption  this  petitioner  should  not  be 
allowed  to  escape  the  results  of  its  own  laches  in  that  respect 
by  an  application  filed  more  than  six  months  after  the  entry 
of  the  tax  decree. 

Third,  that  if  by  reason  of  having  received  no  notice  under 
section  232  the  petitioner  be  held  to  be  not  a  party  to  the  spe- 
cial proceeding  as  prescribed  in  section  2569  of  the  Code  of 
Civil  Procedure,  then  it  may  appeal  only  within  three  months 
after  the  entry  of  the  order,  as  prescribed  in  section  2572  of 
the  Code. 

In  short  the  respondents  submit  that  the  petitioner  is  either 
barred  by  section  232  of  the  Tax  Law,  as  a  party,  or  by  sec- 
tions 2569  and  2572,  of  the  Code  of  Civil  Procedure,  as  not 
a  party. 

The  question,  therefore,  simply  concerns  the  rights  of  a 
legatee,  which  failed  to  claim  exemption  before  the  appraiser, 
to  which  no  notice  of  assessment  of  tax  on  its  legacy  was  given, 
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and  upon  its  petition  filed  more  than  sixty  days  subsequent 
to  the  entry  of  the  tax  decree. 

As  a  result  of  the  argument  the  question  presents  itself  in 
two  forms,  first,  as  an  appeal,  and,  second,  as  a  petition  for 
review. 

Much  of  the  argument  of  respondents  assumes  this  to  be  an 
appeal  from  the  July  decree  as  contemplated  by  the  Tax  Law. 
It  is  true  that  an  appeal  is  limited  by  section  232  to  "  sixty 
days  from  the  fixing,  assessing  and  determination  of  tax  by 
the  surrogate."  But  the  same  sentence  also  adds  "  as  herein 
provided."  This  seems  to  me  to  mean  that  upon  all  steps  in 
the  proceeding,  being  properly  and  legally  completed,  a  party 
may  appeal  from  the  decree  within  sixty  days.  Here  all  steps 
were  not  properly  and  legally  completed,  for  no  notice  was 
given  the  legatee  that  its  legacy  was  taxed  as  required  by 
law.  Section  232  provides  that  the  surrogate  shall  "  forth- 
with, as  of  course,  determine  the  cash  value  of  all  estates  and 
the  amount  of  tax  to  which  the  same  are  liable  "  and  that  he 
shall  also  "immediately  give  notice  upon  the  determination 
by  him  as  to  the  value  of  any  estate  which  is  taxable  under 
this  article  to  all  parties  known  to  be  interested  therein  in- 
cluding the  state  comptroller." 

It  seems  to  me  that  the  statute  contemplates  the  doing  of 
these  two  acts,  i.  e,,  the  entry  of  decree  and  the  notification 
thereof  at  one  and  the  same  time,  and  that  when  this  is  done 
parties  feeling  aggrieved  by  the  decree  may  appeal  in  sixty 
days. 

To  hold  otherwise  would  be  to  ignore  the  notice  of  entry 
of  the  decree  entirely.  And  this  notice  is  expressly  held  to 
constitute  one  of  the  reasons  for  the  oonstitutionalitv  of  the 
act  itself.  In  Matter  of  McPherson,  104  K  Y.  306,  at  322, 
the  court  says:  "It  is  also  provided,  that,  immediately  after 
he  has  assessed  the  tax,  the  surrogate  shall  '  give  notice  thereof 
by  mail  to  all  parties  known  to  be  interest^  therein.'     This 
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gives  a  further  opportunity  to  the  taxpayer  to  be  heard.  Upon 
receiving  the  notice,  if  he  has  had  no  prior  notice  or  hearing, 
he  may  apply  to  the  surrogate  and  ask  for  one,  and  it  would 
be  his  duty  to  grant  it.  The  proceeding  is  in  court  before  a 
judicial  officer  and  whatever  a  taxpayer  can  ask  as  a  matter  of 
constitutional  right,  it  is  the  duty  of  the  surrogate  to  grant." 

And  again  at  page  324.:  "  So,  in  all  of  these  modes  we  think 
there  is  suflScient  provision  for  notice  and  hearing  for  all  par- 
ties interested  in  the  tax,  and  we  have  no  doubt  that  the  act 
secures  to  every  taxpayer  due  process  of  law,  so  far  as  it  is 
applicable  to  cases  of  taxation."  Likewise  in  Matter  of  Es- 
tate of  Wolfe,  137  N.  Y.  205,  at  213,  it  is  stated:  "  The  doc- 
trine of  notice  is  one  which  finds  application  when  it  is  sought 
to  tax  the  property  of  the  citizen.  When  he  is  to  be  assessed 
it  is  essential  that  he  shall  be  given  an  opportunity  to  be  heard, 
to  establish  a  demand  against  him." 

To  hold  that  the  notice  of  entry  of  decree  may  be  dispensed 
with  where  the  first  notice,  that  is,  the  notice  by  the  appraiser 
of  the  time  and  place  of  his  appraisal,  has  been  given,  is  to  do 
violence  to  the  constitutional  provision  against  taking  prop- 
erty without  due  process  of  law.  This  follows  since  the  no- 
tice given  by  the  appraiser  is  simply  a  notice  that  he  will  at 
a  given  time  and  place  appraise  the  estate,  albeit  for  the  pur- 
pose of  taxation.  In  other  words  it  is  a  notice  of  "  valuation  " 
which  is  given  by  the  appraiser,  while  it  is  a  notice  of  "  taxa- 
tion "  which  is  given  by  the  surrogate.  It  is  not  until  the 
legatee  receives  the  second  notice  that  he  is  apprised  of  the 
fact  that  his  property  has  been  or  will  be  taken. 

To  construe  section  232  so  strictlv  as  to  hold  that  a  leffatee 
exempt  from  taxation  can  have  no  relief  from  a  decree  taxing 
his  legacy  where  he  has  received  no  notice  of  such  taxation, 
unless  he  takes  action  within  sixty  days  from  the  entry  of 
such  decree  is  to  bar  him  from  his  constitutional  right  of  a 
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day  in  court,  for  until  he  knows  of  a  tax  on  his  legacy  he  can- 
not complain  of  the  same. 

It  is  conceded  that  no  notice  of  the  taxation  of  the  peti- 
tioner's interest  was  ever  given-  How  then  can  he  appeal  from 
what  he  knows  not  of? 

The  only  way  in  which  section  232  can  be  construed  and 
remain  constitutional  is  to  hold  that  the  sixty  days'  limitation 
applies  only  when  the  entry  of  decree  and  the  notice  of  the 
tax  fixed  thereunder  are  contemporaneous.  When  this  is  the 
case  the  appeal  time  is  in  fact  sixty  days  from  such  entry,  for 
such  entry  is  simultaneous  with  the  notice.  In  no  court  is 
appeal  time  set  running  till  service  of  a  copy  of  the  order  or 
judgment  which  may  be  appealed  from.  Where  the  entry  of 
the  tax  decree  and  the  notice  of  tax  thereunder  are  not  simul- 
taneous the  appeal  time  cannot  begin  till  such  notice  be  served. 
Otherwise  we  should  have  on  the  facts  of  this  case  a  legatee 
in  iguorance  for  sixty  days  after  the  decree  of  any  tax  as- 
sessed on  its  legacy,  to  which  no  notice  of  such  assessment  has 
been  given,  barred  from  claiming  the  exemption  which  ad- 
mittedly exists  without  ever  having  had  a  day  in  court. 

As  to  the  question  of  the  action  by  the  petitioner  being  at 
variance  with  sections  2568  and  2572  of  the  Code  of  Civil 
Procedure,  it  appears  that  those  sections  govern  cases  on  ap- 
peal from  Surrogates'  Courts  to  the  Appellate  Division,  and 
not  appeals  to  a  Surrogate's  Court  from  one  of  its  own  de- 
crees. Code  Civ.  Pro.,  §  2570.  The  mode  of  appeal  under 
the  Transfer  Tax  Act  must,  moreover,  be  that  appeal  which 
the  act  itself  specifies. 

I  am  of  the  opinion,  however,  that  this  proceeding  cannot 
be  properly  called  an  appeal.  Section  232  of  the  Tax  Law 
provides  that  an  appellant  must  file  his  notice  of  appeal  stat- 
ing the  grounds  thereof.  Thereafter  it  would  be  his  duty  to 
notice  the  appeal  for  argument  in  the  usual  manner.  Hero 
this  was  not  done.     The  proceeding  is  rather  an  application 
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to  the  court  to  open  and  modify  its  decree  for  good  cause 
shown.  That  a  Surrogate's  Court  has  this  power  is  beyond 
question.  Code  Civ.  Pro.,  §  2481,  subds.  6,  11.  A  Surro- 
gate's Court  has  the  power  of  a  court  of  general  jurisdiction 
to  vacate  its  decrees  and  may  grant  relief  as  in  the  Supreme 
Court,  upon  the  application  of  any  one  for  sufficient  reason 
in  furtherance  of  justice.  Matter  of  Elynn,  136  X.  Y.  287, 
291;  Matter  of  Salisbury,  24  N.  Y.  St.  Repr.  413;  Matter 
of  Henderson,  157  N.  Y.  423. 

And  this  power  was  held  to  be  incidental  to  the  proper  ad- 
ministration of  justice  by  such  courts.  Farmers'  L.  &  T.  Co. 
V.  Hill,  4  Dem.  41;  Pew  v.  Hastings,  1  Barb.  Ch.  454. 

I  have  denied  the  respondents  the  privilege  of  going  to  the 
Code  on  the  question  of  appeal,  but  must  allow  the  petitioner 
to  do  so  on  the  question  imder  discussion  by  reason  of  the 
express  permission  given  in  the  Tax  Law  itself.  Section  229 
thereof  provides  that  "  the  Surrogate's  Court  .  .  .  shall 
have  jurisdiction  to  hear  and  determine  all  questions  arising 
under  the  provisions  of  this  article,  and  to  do  any  act  in  rela- 
tion thereto  authorized  by  law  to  be  done  by  a  surrogate  in 
other  matters  or  proceedings  coming  within  his  jurisdiction." 

Having,  therefore,  the  power,  the  remaining  question  is 
whether  the  case  presented  is  a  proper  one  for  the  exercise  of 
that  power  in  the  discretion  of  the  court.  Boughton  v.  Flint, 
74  N.  Y.  476,  482. 

A  decree  of  a  Surrogate's  Court  will  not  be  opened  where 
the  petitioner  has  been  guilty  of  laches.  Matter  of  Salisbury, 
6  jNT.  Y.  Supp.  932.  But  here  we  are  unable  to  find  laches 
on  the  part  of  the  petitioner.  It  clearly  appears  that  both  the 
appraiser  and  the  executors  have  done  their  full  duty.  It  is 
claimed  that  the  petitioner  should  have  appeared  before  the 
appraiser  and  claimed  its  exemption.  Such  action  by  legatees 
claiming  exemption  is  undoubtedly  the  better  practice  and  had 
this  petitioner  so  done  the  appraiser  would  have  undoubtedly 
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reported  its  legacies  exempt,  and  this  court  would  have  con- 
firmed such  report.  But  I  am  unable  to  find  anything  in  the 
statute  which  is  prejudicial  to  a  legatee  in  making  an  appli- 
cation of  this  kind,  if  such  legatee  refrains  from  such  course. 
This  follows  from  the  fact  that  there  is  no  obligation  on  the 
part  of  the  legatee  to  appear  before  the  appraiser  in  response 
to  a  notice  which  is  of  valuation  only  as  contra-distinguished 
from  a  notice  of  taxation. 

Having  filed  its  application  immediately  upon  learning  of 
the  imx)0Bition  of  the  tax,  the  petitioner  stands  free  from  the 
charge  of  laches  and  with  its  legacies  clearly  exempted  by  law. 
The  matter,  therefore,  is  one  calling  for  the  action  of  a  court 
which  is  empowered  to  correct  the  errors  of  its  own  decrees, 
and  the  July  decree  must  be  modified  so  as  to  exempt  from 
taxation  the  legacies  of  the  petitioner  and  the  tax  paid  by  tlie 
executors  thereunder  refimded. 

Decree  modified. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  The 
Bbookxyn  Tbust  Co.,  as  Executor  of  the  Last  Will  and 
Testament  of  Hannah  Tonee,  Deceased. 

(Surrogate's  Court,  Kings  County,  Filed  February,  1901.) 

Tbust  in  Personalty — Reservation  of  Rbbiaindeb. 

A  woman  created  a  trust  in  personalty  for  her  own  benefit,  made  it 
revocable  by  either  party  thereto  after  six  months,  made  the  corpus 
payable  to  herself  after  revocation,  and  it  was  stipulated  that  if  she 
died  during  the  trust,  the  corpus  should  be  "disposed  of"  according 
to  her  last  will.  More  than  two  years  later  she  died  without  having 
revoked  the  trust  and  devised  her  residuary  estate  to  her  executor  in 
trust  to  pay  the  income  to  her  daughter  for  life,  and  thereafter  to 
grandchildren  until  the  youngest  survivor  of  them  had  reached  ma- 
jority, when,  if  her  daughter  were  dead,  all  the  residuary  estate  was 
to  be  divided  among  them. 
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Held,  that  she  had  absolutely  reserved  to  herself  the  remainder  in 
the  trust  which  she  created  for  her  own  benefit,  and  that  title  to  the 
remainder  passed  by  the  will  as  her  own  property  to  her  executor,  as 
trustee,  for  at  least  the  period  of  the  life  of  her  daughter. 

Proceedings  upon  the  judicial  settlement  of  the  account  of 
an  executor. 

Bergen  &  Dykman,  for  executor;  Jones  &  Titcomb,  for  pe- 
titioner; Thomas  H.  Troy,  special  guardian. 

Abbott,  S. —  On  January  4,  1897,  Hannah  Toner  entered 
into  an  agreement  with  the  Brooklyn  Trust  Co.,  whereby  she 
agreed  to  deposit  with  The  Brooklyn  Trust  Co.  the  sum  of 
$6,000,  to  be  held  in  trust  by  the  party  of  the  second  part 
(The  Brooklyn  Trust  Co.)  for  the  sole  use  and  benefit  of  Mrs. 
Toner.  The  said  Trust  agreed  to  invest  the  said  sum  in 
securities  specified,  and  pay  to  Mrs.  Toner  on  the  first  days  of 
May  and  November  in  each  year  the  net  income  from  said 
investments.  If  Mrs.  Toner  should  die  during  the  continu- 
ance of  the  trust,  the  trust  estate  and  all  accumulations  "  shall 
be  disposed  of  according  to  the  last  will  and  testament  of" 
Mrs.  Toner.  The  Brooklyn  Trust  Co.  agreed  to  accept  the 
trust  and  "  at  the  termination  of  the  trust  to  pay  over  to  the 
party  of  the  first  part  (Mrs.  Toner)  the  sum  held  in  trust  by 
it  and  all  accumulation  of  interest  thereof.  .  .  .  The  trust 
estate  hereby  created  shall  continue  for  a  period  of  six  months 
from  this  date,  after  which  time  it  shall  be  revocable  by  either 
party."  The  $6,000  referred  to  in  the  agreement  was  paid 
to  the  Brooklyn  Trust  Co.,  and  afterwards,  on  March  5,  1898, 
a  further  sum  of  $4,000  "to  be  held  in  accordance  with  the 
provisions  of  the  trust  agreement."  The  Brooklyn  Trust  Co, 
retained  this  fund  of  $10,000  under  the  terms  of  the  trust 
agreement  until  after  the  death  of  Mrs.  Toner,  which  occurred 
on  April  18,  1899,  after  which  date  the  fund  was  paid  by  the 
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Trust  Co.  to  the  executor  of  her  will.  The  will  was  admitted 
to  probate  and  letters  testamentary  issued  to  the  Brooklyn 
Trust  Co.  as  such  executor.  The  entire  estate  consisted  of  per- 
sonal property.  The  testatrix  bequeathed  her  residuary  estate 
unto  her  executor  in  trust  to  invest  the  same  and  pay  the  in- 
terest and  income  therefrom  to  her  daughter,  Augusta  M. 
Smithy  during  the  term  of  her  natural  life. 

After  the  death  of  her  daughter,  she  directed  her  executor 
and  trustee  to  pay  the  said  interest  and  income  to  her  grand- 
children, Augusta  L.  Smith,  Florence  Smith  and  Susanna  Es- 
telle  Smith,  for  their  support  and  maintenance  "  until  the 
youngest  survivor  thereof  shall  arrive  at  the  age  of  twenty- 
one  years,  in  the  following  proportions,  viz.,  One  part  thereof 
to  Augusta  L.  Smith,  two  parts  thereof  to  Florence  Smith, 
and  one  part  thereof  to  Susanna  Estelle  Smith.  .  .  .  When 
the  youngest  survivor  of  my  said  grandchildren  shall  arrive 
at  the  age  of  twenty-one  years,  if  after  the  death  of  my  said 
daughter,  Augusta  M.  Smith,  then  I  direct  my  said  executor 
and  trustee  to  distribute  among  and  pay  to  my  said  grand- 
children all  of  my  said  property  in  the  following  proportions, 
namely  " :  specifying  the  proportions  above  set  f arth. 

In  case  fhe  "  youngest  survivor  of  my  said  grandchildren  " 
should  be  of  the  age  of  twenty-one  years  or  more  at  the  death 
of  testatrix's  daughter,  she  directed  her  executor  and  trustee 
to  distribute  and  pay  over  to  her  grand<^ldren  all  of  her  said 
property  in  the  proportions  named. 

In  case  any  of  her  grandchildren  shonld  die  before  "  becom- 
ing vested  with,  or  entitled  to  any  of  my  property  under  this 
will,  then  the  share  to  which  she  would  have  been  entitled 
shall  go  to  the  survivor  or  survivors  in  the  same  relative  pro- 
portions as  stated  in  the  preceding  paragraph  of  this  will." 

The  will  then  contains  a  provision  over  in  the  event  of  the 
decease  of  all  the  testatrix's  grandchildren,  "before  the 
youngest  survivor  of  them  shall  arrive  at  the  age  of  twenty- 
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one  years."     The  codicil  of  the  will  has  no  bearing  upon  the 
questions  under  consideration. 

While  it  is  true  that  the  Brooklyn  Trust  Co.  was  vested  with 
the  title  to  the  trust  fund,  it  was  only  vested  with  such  title 
as  was  necessary  for  the  purposes  of  the  trusts  established  by 
the  trust  agreement.  The  term  of  such  trust  agreement  was 
to  be: 

1.  For  a  period  of  six  months  from  the  date  of  the  agi'ee- 
ment,  January  4,  1897. 

2.  For  a  further  period  of  time  dependent  upon  the  joint 
will  of  the  parties  to  the  agreement,  and  revocable  at  any  time 
by  either  party. 

3.  If  Mrs.  Toner  should  die  during  the  continuance  of  the 
trust,  "  the  trust  estate  and  all  accumulations  shall  bo  disposed 
of  according  to  the  last  will  and  testament  of  the  party  of 
the  first  part." 

4.  At  the  termination  of  the  trust,  if  terminated  by  revoca- 
tion, the  Trust  Co.  was  "  to  pay  over  to  the  party  of  the  first 
part,  the  sum  held  in  trust  by  it  and  all  accumulations  of  in- 
terest thereof." 

The  extreme  period  of  time  during  which  the  trust  was  to 
continue,  was  during  the  life  of  the  creator  of  the  trust.  At 
any  time  during  her  life  after  July  4,  1897,  the  trust  was 
revocable,  but  if  it  continued  during  the  extreme  period  speci- 
fied in-  the  trust  instrument,  t.  e.,  during  the  life  of  Mrs. 
Toner,  then,  upon  the  termination  of  the  trust  by  the  death  of 
Mrs.  Toner,  the  trust  estate  and  all  accumulations  were  to  ht 
"  disposed  of  according  to  the  last  will  and  testament  of  the 
party  of  the  first  part."  Suppose  this  provision  had  been  en- 
tirely omitted  from  the  trust  instrument.  There  can  be  no 
doubt  whatever,  that  the  remainder  in  the  trust  estate,  after  the 
termination  of  theh  trust  period  fixed  by  the  agreement,  would 
have  remained  vested  in  the  testatrix,  and  would  unquestion- 
ably have  passed  under  her  last  will  and  testament  as  a  part  of 


MATTER  OF  BROOKLYN  TRUST  CO.  159 

the  property  and  estate  owned  by  her  in  her  owti  right.  In 
Buch  case  the  estate  of  the  trustee  would  have  terminatod  with 
the  life  of  the  testatrix,  and  the  trustee  would  have  had  no 
title  or  interests  whatever  in  the  remainder.  The  title  to  the 
remainder  not  having  been  disposed  of  by  the  trust  agreement 
would  have  remained  vested  in  the  creator  of  the  trust,  Mrs. 
Toner. 

The  natural  and  reasonable  construction  of  the  words  "  the 
trust  estate  and  all  accumulations  shall  be  disposed  of  accord- 
ing to  the  last  will  and  testament  of  the  party  of  the  first  part/' 
is,  that  they  were  a  mere  declaration  of  the  reservation  by 
Mrs.  Toner  of  the  ownership  of  the  remainder  of  the  fund  upon 
the  termination  of  the  trust  by  her  death.  This  language  was 
not  intended  to,  and  did  not  vest  Mrs.  Toner  with  a  mere  power 
of  appointment  of  a  trust  fund  by  her  last  will  and  testament. 
Matter  of  Ogsbury,  7  App.  Div.  71. 

But  even  so,  it  is  unquestionably  the  fact  that  the  will  of 
Mrs.  Toner  would  have  operated,  so  far  as  its  mere  form  is 
concerned,  as  an  appointment  which  would  satisfy  the  provi- 
sions of  the  trust  agreement.  New  York  Life  Ins.  &  Trust  Co. 
V.  Livingston,  133  N.  Y.  125. 

It  is  contended  in  behalf  of  the  contestant,  however,  that  if 
the  trust  fund  passed  by  virtue  of  an  appointment  under  the 
powers  contained  in  the  trust  agreement,  the  title  to  this  fund 
was  acquired,  not  by  virtue  of  the  provisions  of  the  will,  but 
by  virtue  of  the  provisions  of  the  trust  agreement,  and  that  the 
disposition  so  made  violates  the  provisions  of  the  statute  against 
the  sttSi)ension  of  absolute  ownership  of  personal  property  be- 
yond two  lives  in  being  at  the  time  of  the  creation  of  the  trust. 
Even  assuming  this  contention  to  be  sound,  and  that  the  creator 
of  the  $10,000  trust  has  attempted  to  suspend  the  absolute  own- 
ership of  this  fund  beyond  the  statutory  period,  viz. :  her  own 
life,  the  life  of  her  daughter,  Augusta  M.  Smith,  and  the  life 
or  lives,  according  to  the  construction  which  may  be  given  to 
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the  subsequent  clauses  of  the  will,  of  the  testatrix's  three 
grandchildren^  still,  I  am  of  the  opinion  that  the  provision  of 
the  will  in  relation  to  the  successive  estates  are  not  so  closely 
connected  and  allied,  or  so  dependent  the  one  upon  the  other, 
as  to  invalidate  the  two  life  estates  first  created,  viz. :  those  of 
the  testatrix  herself,  and  her  daughter,  Augusta  M.  Smith.  To 
this  extent  at  least,  the  provisions  of  the  will  are  valid,  and  due 
force  should  be  given  to  them  in  any  event.  Maitland  v.  Bald- 
win, 70  Hun,  267;  Henderson  v.  Henderson,  113  N.  Y.  1-15; 
Tiers  v.  Tiers,  98  id.  668. 

One  intention  of  the  testatrix  is  perfectly  dear,  that  her 
daughter  should  have  the  income  of  her  estate  during  life  and 
nothing  more.  To  so  much  of  the  will  effect  may  be  lawfully 
given. 

It  follows,  that  for  the  purposes  of  the  issue  now  before  me, 
it  is  immaterial  what  construction  shall  be  ultimately  given, 
either  to  the  trust  agreement  or  to  the  provisions  of  the  will,  so 
far  as  concerns  the  remainder  contingent  upon  the  decease  of 
Augusta  M.  Smith.  Until  the  termination  of  her  life,  the  title 
to  the  entire  residuary  estate,  including  the  $10,000  trust 
fund,  is  vested  in  the  trustee  for  the  purpose  specified  in  the 
will.  It  will  be  quite  soon  enou^  to  determine  the  individuals 
who  shall  be  entitled  to  the  remainder  on  the  death  of  Mrs. 
Smith,  when  that  event  occurs.  It  is  unnecessary  to  determine 
that  question  at  this  time. 

I  am,  therefore,  of  the  opinion  that  the  objections  filed 
should  be  overruled,  and  a  decree  made  directing  the  payment 
of  the  entire  residuary  estate  to  the  Brooklyn  Trust  Co.  as  trus- 
tee during  the  life  of  Augusta  M.  Smith. 

Let  decree  be  presented  accordingly  on  two  days'  notice. 

Decreed  accordingly.  • 
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Matter  of  the  Estate  of  Gilbert  Wood,  Deceased. 

{Burrogat€^9  Court,  New  York  County,  Filed  Pehruary,  1901.) 

SUMOeATB'8  COUBT — CONSOIJDATIOZI  OF  PB0GEEa>ING8. 

A  eontolidation  in  Stirrogate's  Court  of  two  proceedings  not  of  ex- 
actly similar  scope  should  not  be  attempted  without  express  authority. 

No  express  authority  exists  for  consolidating  a  compulsory  pro- 
ceeding by  the  trustee  in  bankruptcy  of  the  residuary  legatee  of  G. 
W.,  to  make  the  executor  of  the  executrix  of  the  will  (^  G.  W.  ac- 
count for  assets  of  G.  W.  which  she  received  in  her  lifetime,  and  a 
voluntary  proceeding  by  the  executor  of  said  executrix  for  an  account- 
ing of  trust  property  belonging  to  the  estate  of  G.  W.  in  his  posses- 
sion. 

Proceedings  upon  the  petition  of  the  trustee  in  bankruptcy 
of  Joseph  Wood,  the  residuary  legatee,  under  the  will  of  Gil- 
bert Wood,  to  compel  the  executor  of  the  will  of  Jane  H.  Wood, 
who  was  the  executrix  of  the  will  of  Gilbert  Wood,  to  account 
for  assets  of  the  estate  of  Gilbert  Wood  in  his  hands,  received 
by  him,  with  the  assets  of  Jane  H.  Wood.  Application  to  con- 
solidate the  two  proceedings. 

Wingate  &  CuUen,  for  petitioner;  Henry  H.  Bowman,  for 
executors,  respondents. 

Thomas^  S. — The  proceeding  on  the  petition  of  the  trustee 
in  bankruptcy  of  Joseph  Wood,  the  residuary  legatee  under  the 
will  of  Gilbert  Wood,  to  compel  the  executor  of  the  will  of 
Jane  H.  Wood,  who  was  the  executrix  of  the  will  of  Gilbert 
Wood,  to  account  for  assets  of  the  estate  of  Gilbert  Kood  in  his 
hands,  received  by  him  with  the  assets  of  Jane  H.  Wood,  is 
maintainable  under  section  2606  of  the  Code  of  Civil  Pro- 
cedure. In  this  proceeding  the  jurisdiction  of  the  court  is  silf- 
ficient  to  permit  an  accounting  of  all  of  the  acts  of  Jane  H. 
Wood,  as  fully  as  if  the  accounting  were  that  of  Jane  H.  Wood, 
and  her  letters  had  been  revoked.    As  a  result  of  the  account- 
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ing,  payment  of  any  balance  determined  to  exist  must  be  de- 
creed to  be  made  to  an  administrator  c.  t.  a,  of  Gilbert  Wood, 
or  to  the  city  chamberlain,  in  default  of  the  appointment  of 
such  administrator.  In  no  event  can  payment  be  directed  to 
the  petitioner.  Matter  of  Moehring,  154  N.  Y.  423.  In  this 
proceeding,  the  executor  of  Jane  H.  Wood  represents  all  of  the 
parties  interested  in  her  estate,  and  there  are  no  other  neces- 
sary parties.  The  order  of  reference  was  made,  in  accordance 
with  the  usual  practice,  immediately  after  the  objections  to  the 
account  were  filed,  on  the  motion  of  the  surrogate,  and  without 
notice  to  any  of  the  parties.  Code  Civ.  Pro.,  §  2546.  The  sec- 
ond proceeding  instituted  by  the  executor  of  Jane  H.  Wood, 
on  his  own  petition,  for  an  accounting  of  trust  property  be- 
longing to  the  estate  of  Gilbert  Wood  in  his  possession,  is  also 
permissible  under  section  2606  of  the  Code  of  Civil  Procedure, 
but  on  this  accounting  the  jurisdiction  of  the  court  is  more 
limited  than  in  the  first  or  compulsory  proceeding,  and  the  acts 
and  doings  of  Jane  H.  Wood,  as  to  property  which  never  came 
into  his  possession,  cannot  be  investigated.  Matter  of  Trask's 
Est.,  49  N.  Y.  Supp.  825.  I  do  not  clearly  perceive  why  per- 
sons interested  in  the  estate  of  Jane  H.  Wood,  and  having  no 
interest  in  the  estate  of  Gilbert  Wood,  are  cited.  They  repre- 
sented by  the  petitioner  in  his  capacity  of  executor  of  Jane  H. 
Wood,  and  no  general  accounting  of  her  estate  is  sought,  or  is 
permissible  in  the  proceeding.  The  two  proceedings  cannot  be 
consolidated,  because  no  jurisdiction  to  consolidate  them  is 
found  in  the  statute.  A  consolidation  of  two  proceedings  not 
of  exactly  similar  scope  should  not  be  attempted  without  express 
authority.  A  substantially  similar  result  may  be  reached  by  a 
reference  of  any  issues  raised  by  objections  in  the  second  pro- 
ceeding to  the  same  referee  appointed  in  the  first  proceeding, 
and  this  will  be  done.  The  application  to  consolidate  the  two 
proceedings  is  denied. 
Application  denied. 
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Matter  of  the  Application  for  Letters  of  Administration  on  the 
Estate  of  Chableb  G.  Reichebt^  Deceased. 

{Surrogate's  Court,  Suffolk  County,  Filed  March,  1901.) 

Administratbix — ^When  Disqualified  by  Dbukkenness — Code  G.  P.,  S 
2661. 

A  surviving  wife,  primarily  entitled  to  administer  upon  the  assets 
of  her  intestate  husband,  is  not  disbarred  from  receiving  letters  by 
the  fact  that  she  has  been  occasionally  addicted  for  some  years  to  the 
use  of  intoxicating  liquors,  as  the  intoxication  which  disqualifies 
must  be  habitual,  and  such  as  presently  to  render  the  applicant  in- 
competent to  execute  the  duties  of  the  trust. 

Petition  of  George  L,  Keichert,  a  son  of  deceased,  for  let- 
ters of  administration. 

Counter-application  by  Elizabeth  Reichert,  widow  of  de- 
ceased. 

Patrick  J.  O'Beime,  for  petitioner;  George  C.  Hendrickson 
(Thomas  Young,  of  counsel),  for  widow. 

Petty,  S. — The  deceased  was  a  resident  of  this  county  and 
left  him  surviving  a  widow  and  four  children,  two  being  adult 
sons,  one  an  adult  daughter  and  one  an  infant  daughter.  Upon 
a  petition  filed  by  the  son  George  and  concurred  in  by  the  re- 
maining adult  son  and  the  adult  daughter  a  citation  was  issued 
to  the  widow  and  upon  the  return  day  thereof  she  files  a  coun- 
ter-application that  letters  be  issued  to  her.  This  is  opposed 
by  the  petitioner  on  the  statutory  ground  of  improvidence  and 
habitual  drunkenness.  But  little  testimony  was  offered  as  to 
improvidence  and  such  testimony  was  suflSciently  rebutted  to 
dispose  of  this  question. 

The  issue  in  this  case  is  that  of  drunkenness. 

Testimony  was  offered  to  show  that  she  had  been  so  addicted 
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to  the  use  of  intoxicating  liquors  for  a  number  of  years  as  to 
disqualify  her  for  such  appointment.  That  considerable  of  such 
testimony  is  damaging  cannot  be  denied.  It  appears  that  vari- 
ous witnesses  had  seen  her  intoxicated  at  different  times  both  in 
public  and  in  private  and  that  she  had  admitted  to  them  that 
she  had  the  drinking  habit.  It  even  appears  that  she  had  at 
times  visited  saloons,  both  attended  and  unattended,  for  the  pur- 
pose of  obtaining  liquor. 

The  petitioner  was  allowed,  for  the  purpose  of  showing  the 
intoxication  to  be  habitual,  to  go  back  a  number  of  years,  in 
some  instances  going  back  as  far  as  1887,  and  witnesses  have 
testified  to  many  lapses  from  the  path  of  sobriety  during  that 
period. 

It  is  to  be  remembered,  however,  that  it  is  not  intoxication 
which  disbars  one  otherwise  qualiled  from  receiving  letters  of 
administration.  The  question  is  not  whether  an  applicant  has 
heen  addicted  to  the  use  of  intoxicating  liquors  nor  even  whether 
she  is  so  addicted  at  the  present  time. 

It  is  a  common  thing  for  men  of  prominence  and  reliability 
to  drink  when  they  see  fit.  Nor  do  their  actions  in  this  regard 
prevent  them  from  filling  positions  of  trust  and  responsibility 
ably.  It  is  only  when  their  habits  of  drink  are  carried  so  far 
as  to  cloud  the  brain  and  weaken  their  respect  for  honesty  and 
integrity  that  the  courts  are  called  upon  to  take  cognizance  of 
their  use  of  liquor. 

Courts  have  always  been  lenient  with  those  having  the  liquor 
habit.  Thus  a  man  may  make  a  valid  will,  though  an  habitual 
drunkard  and  though  he  be  at  the  very  time  of  its  execution 
under  the  influence  of  drink,  provided  only  that  his  brain  be 
not  so  clouded  as  to  prevent  a  knowledge  by  him  of  his  act. 
Peck  V.  Gary,  27  N.  Y.  9 ;  Van  Wyck  v.  Brasher,  81  id.  260 ; 
Matter  of  Reed,  2  Connoly,  403 ;  Matter  of  Woolsey,  17  Misc. 
Rep.  547.  Moreover,  it  is  only  for  the  statutory  cause  that  a 
person  entitled  to  letters  may  be  excluded  (Matter  of  Cutting, 
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5  Dein.  456 ;  McMahon  v.  Harrison,  6  N.  Y.  448 ;  Emerson  v. 
Bowers,  14  id  445),  and  that  cause  is  not  intoxication,  but  such 
intoxication  as  to  render  the  applicant  incompetent  to  execute 
the  duties  of  the  trust.  Code  Civ.  Pro.,  §  2661.  The  intoxica- 
tion must  be  habitual  (Matter  of  Manley,  12  Misc.  Rep.  472), 
and  it  has  even  been  held  that  to  disqualify  the  applicant  the 
facts  must  be  such  as  would  warrant  a  jury  in  finding  habitual 
drunkenness.    Elmer  v.  Kechele,  1  Redf.  472. 

The  testimony  will  not  warrant  such  finding  in  this  case. 
The  widow  appears  as  a  witness  and  denies  many  of  the  state- 
ments of  witnesses  for  the  petitioner  and  some  of  the  statements 
of  witnesses  for  the  petitioner  were  explained  on  cross-exami- 
nation. Moreover,  a  comparison  of  the  various  parts  of  the 
testimony  shows  this  singularity,  that  the  nearer  we  approach 
to  the  present  time  the  fewer  the  lapses  become,  until  it  can 
now  be  said  beyond  question  that  her  use  of  liquor  is  not  so 
habitual  as  to  bar  her  from  her  statutory  right. 

Occasional  or  even  frequent  instances  of  intoxication  will 
not  bar  an  applicant  from  letters  of  administration  unless  it  be 
clearly  shown  that  as  a  result  thereof  the  estate  would  be  en- 
dangered. The  danger  must  also  be  shown  to  be  a  present  one. 
With  past  lapses,  except  in  so  far  as  they  are  evidence  of  pres- 
ent condition,  we  have  no  concern  and  for  future  breaches 
those  aggrieved  thereby  have  ample  remedy  for  which  this  court 
is  always  open.  The  law  looks  only  to  the  safety  of  the  estate 
and  the  proper  administration  of  the  same,  not  to  the  moral  or 
mental  qualities  of  the  administrator.  With  the  former  as* 
sured,  the  latter  become  immaterial. 

I  therefore  hold  that  sufficient  cause  has  not  been  shown  to 
warrant  a  denial  of  the  application  of  the  widow  and  same  must 
be  granted  upon  filing  the  proper  security. 

Applications  for  costs  herein  to  me  made  on  eight  days' 
notice.    Decree  to  thereafter  enter. 

Application  of  widow  granted. 

Application  of  widow  granted. 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  Aairss  K. 
HiCKEY  and  Mabia  Hiokey^  as  Executrioes,  etc.,  of  Pat- 
rick V.  HioKEY,  Deceased. 

{Surrogates  Court,  Kings  County,  Filed  March,  1901.) 

Executor — ^Assets  Liable  where  Testator's  Business  is  Continued — 
Scope  of  Judgment  Against  Executor — ^Personal  Fraud — ^Involun- 
tary Accounting. 

A  judgment  creditor  of  executors,  authorized  by  the  will  of  a  testa- 
tor to  continue  his  business,  is  only  entitled  to  reach  for  a  merchan- 
dise debt  such  of  the  testator's  assets  as  were  invested  and  at  risk 
in  his  business  when  he  died. 

A  judgment  against  executors  evidences  the  amount  of  the  debt^  but 
cannot  control  the  proper  marshaling  of  the  assets  of  the  estate. 

A  claim  that  an  executor  made  fraudulent  representations  as  to  the 
value  of  the  estate  in  order  to  obtain  credit  in  conducting  the  business 
can  only  give  rise  to  an  action  against  the  executor  personally. 

An  unpaid  judgment  creditor  of  the  estate  is  entitled  to  an  aoeount- 
ing  of  the  business,  and  where  the  executors  aliened  that  they  could 
not  account  because  a  general  assignment  had  left  the  data  for  an 
accounting  in  the  hands  of  the  general  assignee,  the  court  revoked 
their  letters  and  permitted  the  creditor  to  apply  for  the  appointment 
of  an  administrator  to  proceed  against  the  fund  which  had  been  in 
the  business. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
executors. 

Theron  G.  Strong  and  Roger  S.  Baldwin,  for  petitioner; 
John  R.  Kuhn,  for  executors. 

Abbott^  S. — 'The  material  facts  in  this  application  are  un- 
disputed. Patrick  V.  Hiclkey  died  in  the  year  1889,  leaving  a 
will  by  which  he  gave  all  of  his  property  after  payment  of  his 
debts  to  his  wife,  Agnes  K.  Hickey,  in  case  she  survived  him. 
The  will  also  contained  a  provision  authorizing  his  executors 
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"  to  coutinue  my  present  business,  or  to  wind  up  and  sell  and 
dispose  of  the  same  according  to  their  best  judgment."  In  case 
testator's  wife  did  not  survive  him,  the  testator  gave  his  resid- 
uary estate  to  trustees  for  purpose  specified.  He  appointed  as 
executors  his  wife,  Agnes  K.  Hickey,  his  sister  Maria  Hickey, 
and  two  other  persons  who  did  not  qualify.  At  the  time  of  hi3 
decease  the  testator  was  carrying  on  the  business  of  the  publi- 
cations of  the  Catholic  American  and  Catholic  Review. 

So  far  as  appears  all  debts  due  by  the  testator  at  the  time  of 
his  decease  were  paid  by  his  executors  in  the  due  course  of  ad- 
ministration, and  the  business  of  the  publication  of  the  peri- 
odicals in  question  came  into  the  possession  of  Agnes  K. 
Hickey  as  residuary  legatee,  and  the  business  was  thereafter 
carried  on  in  the  name  of  Patrick  V.  Hickey  or  the  Estate  of 
Patrick  V.  Hickey,  although  actually  owned  by  Mrs.  Hickey. 

The  provision  of  the  will  authorizing  the  carrying  on  of  the 
business  by  the  executors  was  clearly  made  in  contemplation  of 
the  possibility  of  the  decease  of  Mrs.  Hickey  before  that  of  her 
husband.  Such  a  provision  was  entirely  superfluous  in  case 
Mrs.  Hickey  survived  her  husband  as  she  would  then  take  the 
business  as  a  part  of  the  residuary  estate  and  would  thus  have 
the  absolute  right  to  continue  the  business  if  she  chose  without 
regard  to  any  authority  conferred  by  the  terms  of  the  will. 

x\s  a  matter  of  fact  the  business  was  continued,  and  the  peti- 
tioner "  between  the  29th  day  of  April,  1895,  and  the  22d  day 
of  October,  1898,"  sold  paper  for  use  in  printing  the  above- 
mentioned  periodicals  of  the  value  of  $3,166.70,  for  the  re- 
covery of  which  sum  an  action  was  brought  in  the  Supreme 
Court,  and  on  January  15,  1900,  a  judgment  was  recovered 
against  Agnes  K.  Hickey  and  Maria  Hickey,  as  executors,  etc., 
of  Patrick  V.  Hickey,  deceased,  for  the  sum  of  $3,531.73. 

I  am,  of  course,  concluded  by  this  judgment  in  so  far  as  it 
adjudges  that  the  petitioner  has  a  valid  claim  against  the  execu- 
tors, but  not  in  matters  pertaining  to  the  enforcement  of  the 


168     SUEROGATE'S  OOUET  REPORTS. 

claim,  by  a  proper  marshalling  of  the  assets  of  the  estate  and 
the  adjustment  of  the  rights  of  the  various  classes  of  creditors. 

I  must,  therefore,  hold  that  Agnes  K.  Hickey  and  Maria 
Hickey  in  their  capacity  of  executors  are  indebted  to  the  peti- 
tioner in  the  sum  of  $3,531.73  on  account  of  sales  made  to 
them  in  the  conduct  of  the  business  under  the  authority  granted 
to  them  by  the  will.  The  fact  of  the  recovery  of  the  judgment 
implies  knowledge  of  the  provisions  of  the  will  and  of  the 
terms  of  the  power.  The  first  item  for  which  the  recovery  was 
obtained  was  sold  more  than  six  years  after  the  probate  of  the 
will. 

The  rule  is  well  settled  in  this  State  that  when  a  business  is 
carried  on  by  executors  under  a  power  contained  in  a  will, 
only  those  assets  of  the  estate  which  were  already  invested  in 
the  business  at  the  time  of  the  testator's  decease  will  be  the  sub- 
ject to  the  hazards  and  risks  of  the  business.  Delaware,  Laeka. 
&  W.  R.  R.  Co.  V.  Gilbert,  44  Hun,  201 ;  affd.,  112  N.  Y.  673 ; 
Matter  of  Sharp,  5  Dem.  516 ;  Willis  v.  Sharp,  113  X.  Y.  586 ; 
Redf.  Surr.  Pr.  (5th  ed.)  491. 

It  is  not  alleged  or  contended  that  any  part  of  the  testator's 
property  which  was  invested  in  the  business  at  the  time  of  his 
decease  has  been  in  any  manner  diverted  from  business  and  ap- 
propriated by  the  legatee.  On  the  contrary,  the  petitioner 
seeks  to  have  other  assets  of  the  testator,  including  a  parcel  of 
real  property,  accounted  for  in  the  proceeding  and  in  some  way 
applied  to  the  payment  of  his  claim.    To  this  he  is  not  entitled. 

The  petition  contains  some  allegations  of  representations 
made  by  Maria  Hickey  concerning  the  value  of  the  business, 
apparently  made  for  the  purpose  of  obtaining  credit.  With 
this  I  have  no  concern.  If  the  facts  be  as  stated  they  may  con- 
stitute a  cause  of  action  against  Maria  Hickey  for  fraud,  but 
this  court  has  no  jurisdiction  to  deal  with  the  subject. 

I  am  of  the  opinion  that  the  petitioner  is  entitled  to  a  share 
of  the  assets  of  the  business  in  common  with  other  creditors  of 
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the  business,  and  that  he  can  proceed  either  in  the  assignment 
proceedings  or  in  this  court  at  his  election.  He  has  elected  to 
proceed  in  this  court,  and  is  entitled  to  a  full  accounting  of  the 
transactions  of  the  business  by  the  executors.  The  executors  an- 
swer that  on  account  of  the  general  assignment  thej  are  un* 
able  to  render  any  accounting  of  the  business  as  the  data  for 
such  an  accounting  is  in  the  hands  of  the  assignee.  The  peti- 
tioner should  not  on  this  account  be  deprived  of  all  remedy 
which  he  may  have  against  the  business  fund. 

I,  therefore,  direct  that  the  executors  letters  testamentary  be 
revoked  so  that  the  petitioner  may  procure  the  appointment  of 
an  administrator  with  the  will  annexed,  through  whom  proper 
proceedings  may  be  instituted  against  the  business  fund. 

Decreed  accordingly. 


Matter  of  Providing  the  Last  Will  and  Testament  of  Mary 

Beach  Totjsey^  Deceased. 

{Bum>gat€^3  Court,  yeic  Tork  County,  Filed  March,  1901.) 
Wnir— A  Mistake  Which  Will  Impliedly  Retoke  a  Will  Must  Ap- 

FXAB  0!f  ITB  FACE. 

A  recital  in  a  will  to  the  effect  that  the  testatrix  was  unmarried 
and  had  no  "direct  heirs"  affords  an  alleged  cousin,  claiming  to  be 
a  direct  heir,  hut  who  had  not  seen  the  testatrix  for  more  than  forty 
years,  no  right  to  oppose  the  probate  of  the  will  on  the  mere  conten- 
tion that  the  testatrix  had  mistakenly  supposed  him  to  be  dead  and 
that  th«refore  as  against  him  she  died  intestate. 

If  the  doctrine  of  dependent  relative  revocation  applies  to  a  will, 
it  must  clearly  appear  from  the  will  itself,  not  only  that  the  testatrix 
had  made  a  mistake,  but  also  what  she  would  have  done  had  she  made 
no  mistake. 

Proceedings  npon  probate  of  a  will. 

Peckham,  Miller  &  King,  for  proponents ;  Sackett,  Bacon  & 
McQnaid,  for  contestant ;  James  E.  Kelly,  special  guardian. 
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Thomas,  S. — The  contestant  concedes  that  the  papers  of- 
fered for  probate  were  duly  executed  by  the  decedent  as  her 
last  will  and  codicil  thereto.  The  sole  ground  of  contest  is 
based  on  a  recital  in  the  will  to  the  effect  that  the  decedent  was 
unmarried  and  had  no  "  direct  heirs."  A  cousin  who  had  not 
seen  her  or  oommunicated  with  her,  either  directly  or  indi- 
rectly, for  over  forty  years  before  her  decease,  contends  that  he 
is  a  "  direct  heir  " ;  that  he  was  missing  and  his  whereabouts 
were  not  known  to  the  members  of  his  iiomediate  family  for 
some  yeure ;  that  the  inference  to  be  drawn  from  the  language 
of  the  will  is  that  the  decedent  mistakenly  supposed  him  dead 
and  made  the  will  because  of  this  mistake,  and  that  as  against 
him  she  died  intestate.  Second  cousins  were  mientioned  by 
name  in  the  will^  and  it  is  clear  that  the  decedent  did  not  re- 
gard ihem  as  "  direct  heirs."  She  probably  used  the  word 
"  direct "  for  lineal,  and  I  am  not  satisfied  that  she  made  any 
mistake  whatever.  The  doctrine  of  dependent  relative  revoca- 
tion includes  as  one  of  its  brancheai,  and  applies  to,  an  attempted 
revocation  of  a  testamentary  provision  which  upon  some  ground 
of  mistake  is  held  inoperative.  If  applicable  to  a  will  it  mu«t 
appear  clearly  from  the  will  itself,  not  only  that  there  ha3 
been  a  mistake  made  by  the  testator,  but  also  just  what  he 
would  have  done  in  case  there  had  been  no  mistake.  Gifford 
V.  Dyer,  2  R.  I.  99.  Where  a  legacy  was  made  by  a  will  and 
in  a  codicil  revoking  it,  it  was  recited  that  the  legatee  was 
dead,  such  revocation  was  held  inoperative  on  proof  that  the 
legatee  survived  the  testator  (Campbell  v.  French,  3  Ves.  321), 
but  even  in  case  of  revocation  by  codicil  the  rule  has  been 
applied  with  caution,  and  the  mistake  must  appear  on  the  face 
of  the  codicil  as  the  sole  moving  cause  to  induce  the  revoca- 
tion. Skipwith  V.  Cabell,  19  Gratt.  758.  An  apparent  mis- 
take as  to  a  matter  of  fact  as  to  which  the  testator  must  have 
had  full  knowledge  is  not  sufficient.  Mendinhall's  Appeal,  124 
Penn.  St.  387.     In  no  case  which  has  been  brought  to  my 
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notice  has  a  will  been  refused  probate,  or  has  any  attempt 
been  made  to  correct  or  change  its  provisions  on  proof  extra- 
neous to  the  document  of  a  mistake  by  the  testator  as  to  a 
fact  which  might  possibly  have  led  him  to  do  something  dif- 
ferent from  what  he  has  done.  On  the  contrary,  the  cases 
in  the  courts  of  this  State  which  require  the  testator's  direc- 
tions to  be  followed,  even  though  it  may  be  made  quite  clearly 
to  appear  that  he  was  actuated  by  erroneous  opinions  on  ques- 
tions of  fact,  are  quite  numerous.  Matter  of  Bedlow,  67  Hun, 
414;  Clapp  v.  Fullerton,  34  K  T.  190;  Matter  of  Harris, 
19  Misc.  Eep.  388 ;  Creely  v.  Ostrander,  3  Bradf .  107.  The 
objections  of  the  contestant  must  be  overruled  and  the  will 
admitted  to  probate. 
Probate  decreed. 


Matter  of  the  Appraisal  of  the  Property  of  Nicholas  E. 

Ohesebsough,  Deceased. 

{Surrogate's  Court,  New  York  County,  Filed  March,  1901.) 

TBAI7BFEB  TAX — ^LEGACT  TO  A  COBFOBATION  NOT  IN  EXISTENCE  VOID. 

A  legaxsy  of  an  interest  in  land,  made  to  a  corporation  which  th« 
decedent  upon  certain  specified  contingencies  expresses  a  wish  to  haye 
incorporated,  but  which  has  never  been  incorporated,  cannot  be  sub- 
ject to  the  transfer  tax,  as  no  interest  can  pass  to  a  body  corporate 
which  is  not  in  existence. 

Proceedings  under  the  act  in  relation  to  taxable  transfers 
of  property. 

Appeal   from  an  order   made  upon  the    report  of  the    ap- 
praiser. 

P.  H.  Vernon,  for  appellant ;  Theo.  F.  Hamilton,  for  comp- 
troller of  New  York  city. 
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Thomas,  S. —  The  decedent  was  a  non-resident  of  this  State, 
and  none  of  his  personal  assets  were  located  here  or  are 
claimed  to  be  subject  to  taxation  under  our  laws.  He  owned 
real  property  in  this  State  and  county,  which  the  appraiser 
finds  to  be  of  the  value,  over  proper  deductions,  of  $11,700, 
and  he  recommends  a  tax  at  the  rate  of  one  per  centum  on 
$5,000,  the  amount  of  the  interest  claimed  to  pass  to  Amos 
Sheffield  Chesebrough,  a  brother  of  the  decedent,  and  a  tax 
at  the  rate  of  five  per  centum  on  $6,700,  the  value  of  an 
interest  supposed  to  be  transferred  by  the  will  of  the  dece- 
dent to  the  ^^  Chesebrough  Protestant  Orphan  Asylum  of  Sum- 
mit, N.  J."  The  tax  was  so  fixed  by  a  formal  order  made 
on  the  appraiser's  report,  and  an  appeal  from  that  order  is 
now  before  me.  Amos  Sheffield  Chesebrough,  the  brother,  is 
a  legatee  under  the  will  of  the  decedent  of  a  sum  of  money 
in  excess  of  $5,000.  There  are  other  legacies,  and  it  is  hard 
to  perceive  on  what  theory  the  appraiser  concluded  that  just 
that  amount  of  his  legacy,  and  no  more,  is  chargeable  against 
the  New  York  real  estate,  and  that  none  of  the  other  legacies 
are  so  chargeable  in  any  amount.  Assuming  him  to  be  right 
in  this,  the  interest  passing,  because  of  this  legacy  to  a  brother, 
is  an  interest  in  land,  and  is  not  taxable.  Matter  of  Sutton, 
3  App.  Div.  208;  Matter  of  Offerman,  25  id.  94.  By  the 
will  of  the  decedent,  he  expressed  a  wish  that,  upon  certain 
specified  contingencies,  a  corporation  should  be  created,  to  be 
known  as  the  "  Chesebrough  Protestant  Orphan  Asylum,' 
which  should  receive  an  interest  in  his  estate.  No  such  cor- 
poration has  even  been  created,  and  no  interest  can  pass  to 
a  body  corporate  which  has  no  existence.  The  order  fixins: 
the  tax  is,  therefore,  in  all  respects,  reversed  and  annulled. 
One  of  the  official  appraisers  will  be  designated  to  make  a 
new  appraisal. 

Order  reversed. 
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!Matter  of  the  Judicial  Settlement  of  the  Account  of  Auqustus 
TuxNEB^  as  Substituted  Trustee  Under  the  Last  Will  and 
Testament  of  Akn  Matiij>a  Setmoub^  Deceased. 

(Surrogate's  Court,  Westchester  Countjf,  Filed  March,  1901.) 

Wnx— Trust — Constbued  as  a  Gift — ^Res  Adjudicata. 

The  will  of  a  testatrix  gave  to  her  brother  Edgar  $1,000  to  be  held 
by  her  executrix  in  trust,  to  pay  Edgar  the  interest  or  ineome  and 
"  as  much  of  the  principal  as  at  any  time  she  may  think  best."  After 
the  death  of  the  executrix  Edgar  had  a  substituted  trustee  appointed 
for  the  trust  and  after  the  death  of  Edgar  and  without  notice  to  his 
estate  that  trustee  accounted  in  Surrogate's  Court  and  was  directed 
to  pay  and  did  pay  the  corpus  to  the  remaindermen,  the  trust  being 
held  valid.  Thereafter  the  administrator  of  Edgar  recovered  in  the 
Supreme  Tburt  against  the  trustee  a  judgment  for  the  corpus  and 
then  asked  the  surrogate  to  direct  the  trustee,  the  decree  of  his  ac- 
counting having  been  opened,  to  account  and  pay  him  the  judgment. 

Held,  that  the  administrator  was  not  entitled  to  any  accounting  by 
the  trustee. 

That  the  judgment  of  the  Supreme  Court  was  not  conclusive  as  the 
parties  to  it  were  not  the  same  as  those  to  the  trustee's  accounting. 

That  the  appointment  of  the  trustee  was  illegal,  as  there  was  no 
trust  and  only  a  gift  to  Edgar,  which  became  absolute  upon  the  death 
of  the  executrix,  and  that  therefore  the  trustee  was  not  answerable 
as  such  to  anyone. 

Proceedings  upon  the  judicial  settlement  of  the  account  of 
a  substituted  trustee. 

Robertson  &  Barrett,  for  Augustus  Turner,  trustee;  Johns- 
ton &  Johnston,  for  James  A.  Seymour,  claimant. 

SiLKMAN,  S. —  The  facts  are  conceded.  It  appears  that 
the  testatrix,  Ann  Matilda  Seymour,  died  in  October,  1892, 
leaving  a  will  proved  in  Westchester  county,  in  which  was 
this  provision :  "  I  give  to  my  brother,  Edgar  Seymour,  One 
thousand  dollars,  to  be  held  by  my  Executrix  in  trust  for  him, 
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to  pay  him,  the  said  Edgar  Seymour,  the  interest  or  income 
of  the  same,  and  as  much  of  the  principal  at  any  time  as  she 
thinks  best." 

Martha  Seymour,  the  executrix  named  in  the  will,  qualified 
and  paid  to  Edgar  Seymour  the  income  of  the  fund  until  her 
death  in  February,  1898.  She  paid  him  no  part  of  the  prin- 
cipal under  the  discretionary  power  giver  to  her. 

After  Martha  Seymour's  death,  Edgar  Seymour  filed  a  pe- 
tition in  this  court  in  which  he  alleged  that  he  "  was  entitled 
to  a  certain  annuity "  under  the  will  of  Ann  Matilda  Sey- 
mour, and  that  Martha  Seymour  ^^was  named  as  sole  execu- 
trix and  trustee  in  said  will,"  and  that  said  Martha  Seymour 
departed  this  life  on  the  20th  day  of  August,  1898,  "  leaving 
said  trust  uncompleted " ;  and  then  the  petitioner  prayed 
'^  that  a  citation  issue  out  of  and  under  the  seal  of  this  court 
to  Elizabeth  O.  Carpenter,  residing  at  Somers,  in  said  county, 
who  is  the  only  living  residuary  legatee  named  in  said  will, 
to  show  cause  before  this  court  at  a  time  and  place  therein 
named  why  some  suitable  person  should  not  be  appointed  to 
execute  the  trusts  named  in  said  will." 

A  citation  was  issued  and  served  upon  Elizabeth  O.  Car- 
penter, the  surviving  residuary  legatee  under  Ann  Matilda 
Seymour's  will.  Upon  the  return  of  the  citation  an  order 
was  made,  dated  February  18,  1899,  "  that  Augustus  Turner, 
of  the  Town  of  Somers,  Westchester  County,  New  York,  be 
and  hereby  is  appointed  trustee  under  the  will  of  Ann  Ma- 
tilda Seymour,  deceased,  and  the  said  Augustus  Turner,  ex- 
ecutor, file  in  this  office  a  bond  to  be  approved  by  the  Surro- 
gate in  the  sum  of  $2,000,  and  that  the  executor  of  Martha 
Seymour  pay  over  to  Augustus  Turner  the  sum  of  $1,000  and 
all  arrearages  of  interest,  less  $25,  which  is  to  be  paid  to  the 
petitioner's  attorney  upon  the  service  of  this  decree  upon  said 
executor." 

Shortly  thereafter,  and  in  the  month  of  May,  1899,  Edgar 
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Seymour  died,  and  thereafter  a  proceeding  was  taken  by  Au- 
gustus Turner  in  this  court  to  settle  his  accounts  as  substi- 
tuted trustee  under  the  will  of  Ann  Matilda  Seymour. 

Upon  this  accounting  Elizabeth  O.  Carpenter,  the  surviving 
residuary  legatee,  and  John  J.  Seymour,  the  beneficiary  under 
the  will  of  Martha  Seymour  and  the  surety  upon  Augustus 
Turner's  bond,  were  the  only  persons  cited. 

At  this  time  there  was  no  legal  representative  of  Edgar 
Seymour,  and  a  decree  was  entered  dated  the  22d  day  of  July, 
1899,  distributing  the  principal  of  the  trust  fund  after  the 
payment  of  commissions  and  expenses  of  administration,  to 
Elizabeth  O.  Carpenter  and  John  J.  Seymour,  representing 
the  residuary  estate  under  the  will  of  Ann  Matilda  Seymour, 
the  court  having  construed  the  provision  in  the  will  of  Ann 
Matilda  Seymour  above  recited  as  constituting  a  valid  trust, 
with  a  remainder  over,  which  passed  to  the  residuary  legatees. 

Subsequently,  and  on  the  19th  day  of  October,  1899,  James 
A.  Seymour  procured  the  issuance  of  letters  of  administration 
from  the  surrogate  of  the  county  of  New  York  upon  the  es- 
tate of  Edgar  Seymour,  deceased,  and  thereupon  brought  an 
action  at  law  in  the  Supreme  Court,  New  York  county,  to 
recover  from  Augustus  Turner,  as  substituted  trustee  under 
the  last  will  and  testament  of  Ann  Matilda  Seymour,  deceased, 
the  amount  of  said  alleged  trust  fund,  and  did  on  the  23d  day 
of  June,  1900,  recover  judgment  against  Augustus  Turner 
as  such  substituted  trustee,  which,  including  costs,  amounts 
to  the  sum  of  $1,197.24. 

The  said  James  A.  Seymour,  as  such  administrator,  then 
applied  to  this  court  to  open  the  decree  of  July  26,  1899,  set- 
tling the  accounts  of  Augustus  Turner,  which  motion  was 
granted,  and  now  the  question  comes  before  the  court,  whether 
James  A.  Seymour,  as  administrator  of  Edgar  Seymour,  is 
entitled  to  a  decree  directing  Augustus  Turner  as  substituted 
trustee  to  pay  the  amount  of  the  Supreme  Court  judgment, 
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the  effect  of  which  would  be  to  require  him  to  pay  the  fund 
twice^  he  having  already  complied  with  the  former  decree 
herein. 

The  first  question  to  be  considered  is  as  to  whether  the  judg- 
ment of  the  Supreme  Court  is  conclusive  here.  The  Supreme 
Court  action  was  one  at  law  between  James  A.  Seymour  as 
administration  and  Augustus  Turner  as  substituted  trustee. 
The  parties  who  had  already  received  the  trust  property,  and 
who  now  claim,  were  not  before  the  court.  The  matter  can- 
not be  regarded  as  res  adjudicaia,  because  all  the  conditions 
do  not  concur  that  must  do  so  to  render  it  conclusive. 

It  may  well  be  that  on  the  facts  shown  the  Supreme  Court 
had  no  option  but  to  render  the  judgment  it  did.  On  this 
proceeding,  however,  the  conditions  are  changed.  The  claims 
of  other  parties  who  are  now  before  the  court  have  to  be  con- 
sidered, and  where  that  is  so  the  doctrine  of  res  adjudicata 
can  only  be  in  voked  against  the  parties  to  the  former  litiga- 
tion or  their  privies. 

A  judgment  does  not  estop  persons  not  parties  nor  privies 
to  the  action,  nor  does  it  estop  a  person  from  raising  in  any 
subsequent  action  questions  not  raised  nor  passed  upon  in  the 
former.  Campbell  v.  Hall,  16  N.  Y.  675.  See,  also,  Raymond 
V.  Richmond,  78  id.  354;  Zoeller  v.  Riley,  100  id.  108;  Moore 
V.  City  of  Albany,  98  id.  409. 

One  of  two  claimants  to  a  specific  legacy  is  not  bound  by  a 
judgment  in  an  action  to  which  he  is  not  a  party  against  ex- 
ecutors of  a  will  to  recover  the  same  legacy  for  the  estate  of 
another  claimant.  Executors  do  not  in  such  action  represent 
the  absent  claimant,  as  they  are  simply  stakeholders  as  to  the 
legacy.    Weeks  v.  Weeks,  16  Abb.  K  C.  143. 

In  view  of  these  authorities  the  judgment  of  the  Supreme 
Court  is  not  conclusive  here.  The  only  theory  upon  which 
the  Supreme  Court  action  brought  by  Edgar  Seymour's  ad- 
ministrator could  be  maintained,  it  seems  to  me,  is  that  the 
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provision  in  the  will  of  Ann  Matilda  Seymour  for  tlie  benefit 
of  Edgar  Seymour,  hereinabove  quoted,  constituted  an  absolute 
gift  to  Edgar  Seymour,  with  a  personal  discretion  vested  in 
Martha  Seymour,  the  executrix,  as  to  its  application  to  Edgar's 
use,  which  power  and  discretion  did  not  pass  to  Martha's  suc- 
cessors, but  died  with  her,  and,  so  dying  with  her,  Edgar, 
upon  her  death,  became  immediately  entitled  to  the  whole  fimd. 

If  this  theory  is  correct,  and  it  strikes  me  very  forcibly  now 
that  it  is,  this  court  was  without  authority  to  appoint  a  trus- 
tee under  the  will  of  Ann  Matilda  Seymour,  and  the  order  of 
the  18th  of  February,  1899,  appointing  Augustus  Turner  is 
void  and  of  no  effect,  and  he  is  not  answerable  in  this  court 
to  anyone  as  such  trustee. 

It  may  be  that  for  any  moneys  which  he  received  under 
color  of  the  authority  of  the  order  of  this  court  he  must  an- 
swer as  an  individual,  but  this  court  does  not  acquire  jurisdic- 
tion to  settle  the  accounts  of  persons  voluntarily  assuming  the 
performance  of  trust  duties  where  the  same  are  not  authorized 
by  a  will  probated  in  the  court 

These  views  necessarily  lead  to  the  conclusion  that  the  pro- 
ceeding for  an  accounting  must  be  dismissed  and  the  parties 
left  to  assert  and  defend  their  rights  in  some  other  forum. 
This  is  a  case  of  extreme  hardship  to  Mr.  Turner,  who  as- 
sumed the  duties  of  a  trustee.  Edgar  Seymour,  whose  repre- 
sentative is  now  attacking  him,  came  into  court  upon  a  peti- 
tion alleging  that  there  was  a  trust  created  by  the  will  of  Ann 
Matilda  Seymour  which,  by  the  death  of  Martha  Seymour, 
the  executrix,  was  left  uncompleted,  and  obtained  an  order 
appointing  Turner  trustee. 

The  only  inference  to  be  drawn  from  the  prayer  of  the  pe- 
titioner is  that  Elizabeth  O.  Carpenter,  the  surviving  residu- 
ary legatee,  is  interested.  If  interested,  how  else  but  as  en- 
titled to  the  remainder  upon  Edgar's  death?  It  would  seem 
that  the  position  in  which  Augustus  Turner  is  at  present  is 
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almost  entirely  due  to  the  construction  put  upon  the  will  by 
Edgar  Seymour  himself,  and  now  his  representative  comes  into 
court  and  asks  that  Edgar's  construction  of  the  will  shall  not 
be  followed,  and  that  Augustus  Turner,  who  in  good  faith 
assumed  the  duties  of  a  trustee,  shall  be  punished  for  accept- 
ing such  construction. 

An  order  will  be  made  dismissing  the  proceedings. 

Proceedings  dismissed. 


Matter  of  the  Appraisal  Under  an  Act  in  Relation  to  Taxable 
Transfers  of  Property  of  the  Property  of  William  E. 
Howell,  Deceased. 

{Surrogate's  Court,  'Sew  York  County,  Filed  April,  1901.) 

Tranbfeb  Tax— When  Remainders    Are   Not   Presently  Taxable — L. 
1899,  Ch.  76,  J  1. 

A  testator  gave  his  residuary  estate  to  trustees  to  pay  the  income 
to  his  wife  for  life,  after  her  death  to  divide  it  into  equal  shares  for 
his  tlien  surviving  children,  and  to  pay  the  income  and  so  much  of 
the  principal  of  any  share  as  they  deemed  advisable  to  each  child 
and,  upon  the  death  of  any  such  child,  to  convey  or  pay  so  much  of 
his  share  as  remained,  in  the  manner  designated  in  his  will,  or,  fail- 
ing a  designation,  to  his  issue,  if  any,  and  if  none,  then  to  the  sur- 
vivor or  survivors  of  the  testator's  children.  The  widow  and  four 
children  survived  the  testator  and  the  appraiser  reported  that  he 
could  not  "  report  *'  the  names  of  the  person  or  persons  who  would 
ultimately  be  entitled  to  the  remainers. 

Held,  that  the  remainders  were  not  presently  taxable,  as  it  could 
not  now  be  determined  to  whom  they  would  ultimately  be  transferred, 
and,  in  the  absence  of  a  transfer,  there  was  nothing  to  tax. 

Appeal  by  the  comptroller  of  the  city  of  New  York  from  an 
order  made  on  the  report  of  an  appraiser  fixing,  a.^essing  and 
determining  the  transfer  tax  upon  said  estate. 
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Julius  Offenbach,  for  City  Comptroller,  appellant;  Sher- 
man &  Sterling,  for  executors. 

Thomas^  S. —  The  comptroller  of  the  city  of  Kew  York  ap- 
peals from  an  order  made  on  the  report  of  an  appraiser  fixing, 
assessing  and  determining  the  transfer  tax  upon  the  estate  of 
William  E.  Howell.  The  grounds  of  the  appeal  are  that  the 
report  of  the  appraiser  and  the  order  of  the  surrogate  failed 
to  impose  a  tax  upon  the  remainder  interests  in  the  trust  fund 
created  by  and  passing  under  the  fourth  paragraph  of  the  will 
of  the  decedent,  which  reads  as  follows :  "  All  the  rest,  residue 
and  remainder  of  my  property,  both  real  and  personal,  of  every 
name,  nature  and  description  whatsoever  and  wheresoever  sit- 
uated, I  give,  devise  and  bequeath  to  the  executors  hereinafter 
named,  in  trust,  however,  for  the  uses  and  purposes  following: 
First  To  apply  the  rent,  profits  and  income  thereof  to  the 
use  of  my  said  wife  during  her  lifetime.  Second.  Upon  the 
death  of  my  said  wife,  to  divide  the  said  trust  fund  into  as 
many  shares  as  I  may  then  have  children  me  surviving,  and 
to  apply  the  rent,  profits  and  income  of  each  share,  and  so 
much  of  the  principal  thereof  as  to  my  said  trustee  may  seem 
advisable,  to  the  use  of  the  child  for  whom  the  same  was  set 
apart  during  the  lifetime  of  such  child,  and  upon  the  death 
of  any  such  child,  to  convey,  transfer  and  pay  over  so  much 
of  the  principal  of  his  share  as  may  then  remain,  in  such  man- 
ner as  may  be  designated  by  his  last  will  and  testament,  or 
if  he  should  make  no  such  designation,  then  to  his  issue,  if 
any,  and  if  there  be  no  such  issue,  then  to  the  survivors  or 
survivor  of  my  children."  A  widow  and  four  children  sur- 
vived the  testator,  and  the  report  of  the  appraiser  fixes,  and 
the  order  made  thereon  imposes,  a  tax  on  the  estate  of  each  of 
them,  the  correctness  of  which  is  not  drawn  in  question.  It 
is,  however,  found  by  the  appraiser  that,  after  deducting  from 
the  principal  of  the  testator's  estate  the  values  of  the  life  in- 
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terests  of  the  widow  and  children,  there  are  remainder  in- 
terests of  the  widow  and  children,  there  are  remainder  inter- 
ests of  the  value  of  $40,803,  which  he  did  not  tax  for  the 
reason,  as  stated  in  his  report,  "  I  am  unable  to  report  the 
names  of  the  person  or  persona  who  will  ultimately  be  entitled 
to  the  remainder  interests  as  above  set  forth."  The  decedent 
died  on  the  19th  day  of  July,  1899,  and  this  proceeding  is 
governed  by  the  Transfer  Tax  Law,  as  amended  in  March, 
1899.  Laws  of  1899,  chap.  76.  The  amending  statute  pro- 
vides among  other  things  as  follows:  "When  property  is 
transferred  in  trust  or  otherwise,  and  the  rights,  interest  or 
estate  of  the  transferees  are  dependent  upon  contingencies 
or  conditions  whereby  they  may  be  wholly  or  in  part  created, 
defeated,  extended  or  abridged,  a  tax  shall  be  imposed  upon 
said  transfer  at  the  highest  rate  which,  on  the  happening  of 
any  of  the  said  contingencies  or  conditions,  would  be  possible 
under  the  provisions  of  this  article,  and  such  tax  so  imposed 
shall  be  due  and  payable  forthwith,  out  of  the  property  trans- 
ferred; provided,  however,  that  on  the  happening  of  any  con- 
tingency whereby  the  said  property,  or  any  part  thereof,  is 
transferred  to  a  person  or  corporation  exempt  from  taxation 
under  the  provisions  of  this  article,  or  to  a  person  taxable  at 
a  rate  less  than  the  rate  imposed  and  paid,  such  person  or 
corporation  shall  be  entitled  to  a  return  of  so  much  of  the  tax 
imposed  and  paid  as  is  the  diflFerence  between  the  amount  paid 
and  the  amoimt  which  said  person  or  corporation  should  pay 
under  the  provisions  of  this  article,  with  l^al  interee^t  thereon 
from  the  time  of  payment."  It  will  be  observed  that  the 
amendment  does  not  assume  to  put  any  tax  on  the  property 
of  a  decedent  as  such,  and  that  it  adheres  to  the  general  policy 
of  the  legislation  in  this  State  on  this  subject,  to  impose  a 
tax  upon  the  transfer.  Neither  does  it  change  the  rule  which 
requires  an  appraisal  of  each  interest  transferred,  and  the  fix- 
ing of  the  tax  upon  each  interest,  and  the  collection  of  the 
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tax  "  out  of  the  property  transferred."  The  appraiser  was 
unable  to  determine  how  many  persons  mighty  under  the  terms 
of  the  will  of  the  testator,  at  some  future  time,  acquire  the 
remainder  interests  in  the  estate,  or  who  those  persons  might 
be,  or  in  what  proportions  they  might  take.  The  learned 
counsel  for  the  comptroller  does  not  suggest  any  answer  to 
this  difficulty,  and  the  specification  of  objection  in  his  notice 
of  appeal  is  that  a  tax  should  have  been  imposed  upon  "  the 
remainder  interests.'^  Such  a  tax  would  clearly  be  on  the 
properly,  and  not  on  the  transfer.  The  difficulty  is  that  no 
transfer  of  the  untaxed  remainder  interests  has  been  effected. 
A  method  by  which  ultimate  ownership  of  those  interests  may 
be  determined  has  been  indicated;  a  transfer  has  been  initiated 
which  will  eventfuUy  be  consummated  in  one  of  its  several 
possible  forms,  but  the  title  to  the  property  after  the  expira- 
tion of  the  life  estates  of  the  widow  and  the  four  children  of 
the  testator  has  not  yet  been  transferred  to  or  vested  in  any 
person  whomsoever.  To  constitute  a  transfer  there  must  be 
a  transferee.  To  create  a  taxable  transfer  there  must  be  person 
or  corporation,  capable  of  identification,  who  receives  a  trans- 
fer in  such  form  that  the  tax  on  the  transfer  may  be  paid 
"  out  of  the  property  transferred."  In  the  present  case  the 
ultimate  title  to  the  remainder  interests  is  "  in  abeyance,"  and 
belongs  to  no  one;  they  can  be  sold  by  no  one  and  no  tax  can 
be  paid  out  of  them  by  anyone.  If  it  be  said  that  a  transfer 
has  been  effected  to  the  trustees,  the  plain  answer  is  that  their 
title  is  measured  by  their  trust  duties  and  by  the  rights  of 
the  beneficiaries  under  the  valid  trusts,  and  ends  where  that 
of  the  ultimate  remaindermen  begins.  The  statute  must  be 
enforced  according  to  its  terms  or  not  at  all.  Since  the  only 
tax  is  one  upon  transfers,  no  tax  can  be  imposed  or  collected 
unless  a  transfer  is  shown,  and  all  doubtful  questions  must 
be  solved  in  favor  of  the  taxpayer  and  against  the  State.  Mat- 
ter of  McPherson,  104  If.  Y.  306;  Matter  of  Enston,  113  id. 
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174;  Matter  of  Vassar,  127  id.  1.  By  section  222  of  the 
Transfer  Tax  Law  the  executors  are  personally  liable  for  any 
tax  imposed,  and  they  must  pay  it  out  of  the  property  trans- 
ferred. They  must  not  pay  it  out  of  the  property  transferred 
to  the  life  beneficiaries,  either  in  whole  or  in  part,  for  their 
interests  have  already  been  fully  taxed.  To  make  the  pay- 
ments out  of  the  principal  of  the  estate  would  be  to  deprive 
the  life  beneficiaries  of  the  income  which  the  amount  of  the 
tax  would  produce.  The  learned  counsel  for  the  respondents 
suggests  cases  where  the  extent  of  the  very  obvious  wrong  and 
hardship  of  such  a  payment  would  be  even  greater  than  in 
the  present  one,  but  the  facts  of  the  estate  now  before  me  are 
sufficient  to  call  for  the  application  of  a  legal  principle.  The 
tax  is  to  be  paid  "  out  of  the  property  transferred,"  and  only 
one  tax  is  to  be  charged  upon  one  transfer.  To  compel  one 
person  to  pay  from  his  estate  a  tax,  or  even  a  small  portion  of 
.•a  tax,  properly  chargeable  against  the  estate  of  another,  is  to 
Jo  a  thing  not  justifiable  upon  principle  and  not  required  by 
ihe  statute.  They  may  not  pay  it  out  of  the  remainder  in- 
terests, for  the  reason  that  they  have  no  control  over  such  in- 
terests and  no  power  is  to  be  found  in  the  will  or  in  the  stat- 
ute, or  could  be  granted  by  any  court,  to  sell  such  remainder 
interests  for  the  purpose  of  paying  the  tax,  and  be  relieved 
from  personal  liability  for  such  sale.  The  fact  that  no  ap- 
praisal of  the  remainder  interests  can  now  be  made  is  less 
important  than  it  would  be  if  it  were  not  for  the  fact  that, 
by  section  222  of  the  Transfer  Tax  Law,  as  amended  in  1897, 
and  as  it  stood  at  the  time  of  the  death  of  the  decedent,  the 
tax  on  the  remainder  interests  "  shall  accrue  and  become  due 
and  payable  when  the  persons  or  corporations  beneficially  en- 
titled thereto  shall  come  into  actual  possession  or  enjoyment 
thereof.''  The  report  of  the  appraiser  and  the  order  made 
thereon  are  affirmed,  and  the  remainder  interests,  after  the 
death  of  the  widow  and  children  of  the  decedent,  are  deter- 
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not  to  be  taxable  at  the  present  time^  but  without  preju- 
dice to  any  proceeding  for  the  taxation  of  such  remainder  in- 
terests, or  any  of  them,  when  the  persons  eventually  entitled 
thereto  can  be  ascertained. 

Beport  of  appraiser  and  order  affirmed. 


Matter  of  the  Application  of  John  P.  O^BaiEx,  as  Temporary 
Administrator  of  the  Goods,  etc.,  of  Wit j jam  M.  Rice,  De- 
ceased, for  a  Discovery  against  James  A.  Baxeb. 

{Surrogate's  Court,  New  York  County,  Filed  April,  1901.) 

DiscovEBY  Undeb  Code  C.  p.,  §§  2707-2710— Not  Defeated  by  ax  Answeb 
OF  Possession — ^Infobmation  Must  be  Disclosed. 

Where  a  domestic  temporary  administrator  of  a  resident  decedent 
applies  in  the  Surrogate's  Court  for  a  discovery  against  one,  claim- 
ing as  a  foreign  temporary  administrator  of  the  same  decedent,  and 
alleges  that  the  latter  has  much  information  in  regard  to  the  estate 
and  possession  of  a  large  amount  of  its  personalty,  the  proceeding 
cannot  be  wholly  defeated  by  an  answer  of  the  foreign  administrator 
that  he  has  not  possession  of  the  assets  in  the  State  of  New  York 
and  that,  as  to  the  assets  in  the  foreign  State,  he  is  entitled  to  pos- 
session of  them  by  virtue  of  a  special  title  therein  as  the  duly  ap- 
pointed foreign  administrator — without  clearly  stating  the  nature 
and  extent  of  his  special  title  or  describing  accurately  the  property 
as  to  which  the  proceeding  might  properly  be  dismissed. 

In  any  event,  it  appearing  that  he  has  information  necessary  to  the 
domestic  administrator  to  prepare  his  inventory  and  assert  his  claims 
in  other  courts,  the  foreign  administrator  must  disclose  such  informa- 
tion. 

Affd.  65  App.  Div.  282. 

Proceedins:  for  discovery  under  sections  2706  to  2710  of  the 
Code  of  Civil  Procedure. 

Motion  to  dismiss  application,  to  vacate  order  and  citation. 

Davids,  Stone  &  Auerbach,  for  temporarj'  administrator  peti- 
tioner; Homblower,  Bryne,  Miller  &  Potter,  for  respondent 
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Thomas,  S. — The  proceeding  is  for  discovery  uuder  sections 
2706  to  2710  of  the  Code  of  Civil  Procedure.  The  petitioner 
is  a  temporary  administrator  appointed  pending  a  contest  con- 
cerning the  probate  of  alleged  wills.  By  his  petition  he  alleges, 
among  other  things,  that  the  respondent  was  one  of  the  most 
intimate  friends  of  the  decedent  and  is  in  possession  of  much 
information  respecting  the  character,  amount  and  whereabouts 
of  the  property  of  the  decedent,  and  is  in  possession  of  a  large 
amount  of  personal  property  and  money  which  belonged  to  the 
decedent  at  the  time  of  his  death,  and  has  refused  to  deliver  the 
said  personal  property  and  money  to  the  petitioner;  that  the 
decedent  was  a  resident  of  the  county  and  State  of  New  York, 
and  that  the  respondent  claims  to  be  a  temporary  administrat4»r 
of  the  goods,  chattels  and  credits  of  the  said  decedent  in  and 
for  the  State  of  Texas,  claiming  to  have  been  appointe<l  uuder 
the  authority  of  some  court  in  the  State  of  Texas,  which  a]i- 
pointment  is  charged  to  be  void  and  of  no  effect.  The  respond- 
ent files  an  answer  which  he  insists  is  adequate  to  require  a  dis- 
missal of  the  proceeding,  and  the  force  and  effect  of  this  an- 
swer is  now  to  be  considered.  By  this  answer  he  alleges,  in 
substance,  that  he,  personally,  has  in  his  possession  no  pt^rsonal 
property  or  money  which  belonged  to  the  decedent  at  the  time 
of  his  death,  but  admits  that  "  there  is  money  de^wsited  to  his 
credit  in  certain  banks  in  Texas,  and  that  there  is  other  per- 
sonal property  in  Texas  over  which  he,  as  temporary  adminis- 
trator, has  control  and  which  came  into  his  possession  as  such 
temporary  administrator  and  for  which  he  is  accountable  to  the 
court  which  appointed  him."  He  alleges  that  "  as  to  all  such 
property  in  the  State  of  Texas  he  is  entitled  to  the  possession 
thereof  by  virtue  of  a  special  title  therein  as  temporary  admin- 
istrator of  the  estate  of  William  M.  Rice,  under  the  api^int- 
ment  duly  made  by  a  court  in  Texas  having  jurisdiction  on  the 
28th  day  of  September,  1900."  He  denies  that  he  withholds 
any  property  from  the  petitioner  except  such  property  as  is  in 
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the  State  of  Texas.    The  provision  of  law  as  to  defeating  a  pro- 
ceeding to  compel  an  examination  to  discover  assets  of  a  dece- 
dent is  as  follows :     "  If  the  person  so  cited  interpose  a  writ- 
ten answer,  duly  verified,  that  he  is  the  o^^^ler  of  said  property, 
or  entitled  to  the  possession  thereof,  hy  virtue  of  a  lien  thereon, 
or  special  property  therein  the  surrogate  must  dismiss  the  pro- 
ceedings as  to  such  property  so  claimed."     Code  Civ.  Pro.,  § 
2709.     It  is  not  sufficient  to  prevent  the  examination  to  deny 
possession  of  property  specifically  described  in  the  petition  or 
of  property  generally  belonging  to  the  estate  of  the  decedent 
Estate  of  Hastings,  6  Dem.  423 ;  Public  Admr.  v.  Elias,  4  id. 
130;  Estate  of  Seaman,  16  Wkly.  Dig.  118.     If  a  dismissal  is 
had  it  is  only  "  as  to  the  property  so  claimed,"  and  unless  the 
admission  of  possession  and  claim  of  title  by  the  respondent 
covers  all  of  the  assets  which,  by  the  terms  of  the  petition  are 
sought  to  be  discovered,  the  investigation  must  proceed  as  to 
the  property  as  to  which  possession  is  denied.     Public  Admr. 
V.  Elias,  supra;  Matter  of  Peyser,  25  Misc.  Rep.  70.     The  ex- 
amination is  for  discovery,  and  a  person  may  be  examined  who 
has  information  which  he  withholds,  but  who  is  not  charged 
with  having  possession  of  any  of  the  assets  of  the  decedent. 
Code  Civ.  Pro.,  §  2707 ;  Matter  of  Richardson,  31  Misc.  Rep. 
666.    And  if,  on  the  examination  of  a  person  having  possession 
of  assets  formerly  of  the  decedent,  it  appears  that  the  respond- 
ent makes  a  claim  of  title  not  clearly  untenable,  the  parties 
must  be  remitted  to  an  action.    Matter  of  Curry,  25  Hun,  321. 
These  principles  require  a  denial  of  the  motion  to  dismiss  the 
proceeding  in  its  entirety.    As  to  property  not  within  the  State 
of  Texas  and  not  covered  by  the  claim  of  the  respondent  as 
temporary  administrator  of  Texas  assets,  appointed  by  a  Texas 
court,  the  sole  effect  of  the  answer  is  to  deny  possession.    It  is 
plain  from  the  answer  itself  that  the  respondent  has  knowledge 
or  information,  and  this  he  must  imparts     As  to  the  property 
claimed  by  the  respondent  as  temporary  administrator,  his  an- 
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swer  does  not  clearly  state  the  nature  and  extent  of  his  special 
title,  and  describe  with  fullness  and  accuracy  the  propeity  as 
to  which  a  dismissal  of  the  proceeding  could  be  ordered,  and 
this  is  indispensable  in  order  to  justify  even  a  partial  dismissal 
of  the  proceeding.  Matter  of  Motz,  5  X.  Y.  St.  Repr.  343; 
Metropolitan  Trust  Co.  v.  Rogers,  1  Dem.  365;  Delamater  v. 
McCaskie,  4  id.  553.  It  is  admitted  that  the  decedent  was  a 
resident  of  this  State  and  county.  The  administration  in  Texas 
must  therefore  be  ancillary  to  the  administration  here,  and  for 
the  i>uq)ose  only  of  protecting  Texas  creditors.  What  is  tlie 
amount  of  the  Texas  debts  which  measure  the  rights  of  the  an- 
cillary administrator?  What  are  the  assets  which,  by  the  or- 
der now  sought,  are  to  be  excepted  from  the  operation  of  the 
present  proceeding  by  virtue  of  the  respondent's  special  title 
in  them?  Do  those  assets  have  a  situs  in  Texas,  or  are  they 
lawfully  assets  in  the  domicile  of  the  decedent?  The  nature 
of  the  court  by  the  authority  of  which  the  respondent  claims  to 
act  is  not  divulged.  It  is  true  that  the  word  "  duly  ''  may  some- 
times when  used  in  a  pleading  stand  for  allegations  concerning 
regularity  of  procedure,  but  the  name  of  a  court  said  to  have 
exercised  an  important  jurisdiction  is  not  one  of  the  details 
thus  covered ;  and  when  the  question  is  as  to  the  extent  of  an 
inquiry  to  be  made,  it  cannot  preclude  this  court  from  inquir- 
ing as  to  the  source  of  an  authority  which  is  to  keep  an  in- 
definite, and  possibly  a  very  large,  portion  of  the  estate  from 
the  possession  of  its  proper  custodian.  It  may  very  ^vell  be 
that,  on  a  full  statement  of  the  facts,  the  claim  of  the  respond- 
ent to  i-etain  a  substantial  part  of  the  assets  of  this  estate,  under 
the  Texas  law  and  for  distribution  by  a  Texas  court,  will  not 
be  interfered  with  in  this  proceeding;  but  the  right  of  our  ad- 
ministrator to  know  the  facts,  so  as  to  make  his  inventory  and 
to  enable  him  to  assert  his  claims  in  other  courts,  is  entirely 
a  different  matter.  The  application  to  dismiss  the  proceeding 
is  denied. 

Application  denied. 
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Matter  of  tho  Probate  of  the  Last  Will  and   Testament  of 
Johanna  Babbaba  Widmayeb^  Deceased. 

{Surrogate'a  Court,  Neu>  York  County ,  Filed  April,  1901.) 

Will — Competency — Pbiob  Inquisition  Finding  Incompetency. 

Where  a  testatrix  aged  eighty-two  years  had,  one  week  before  exe- 
cution of  her  will,  been  duly  found  incompetent  to  manage  herself  or 
her  affairs  and  the  minutes  of  her  testimony  in  the  lunacy  proceed- 
ing indicated  to  the  surrogate  that  her  memory  was  then  greatly 
weakened  by  age,  probate  was  refused,  and  particularly  where  her 
will  released  and  forgave  debts  due  her  from  two  of  her  sons  which 
debts,  as  the  petition  in  the  lunacy  proceeding  alleged,  represented 
moneys  the  sons  had  previously  obtained  from  her  by  undue  influence. 
Affd.  74  App.  Div.  336. 

Proceedings  upon  probate  of  a  will. 

T.  M.  Tyng,  for  proponent;  Eugene  L.  Busbe  and  Cardozo 
&  Nathan,  for  contestants. 

Thomas,  S. —  The  instrument  offered  for  probate  bears  date 
January  2,  1895,  at  which  time  the  decedent  was  of  the  age  of 
about  eighty-two  years.  On  December  26,  1894,  only  a  week 
previous,  in  a  proceeding  in  the  Supreme  Court  against  the 
decedent  a  verdict  was  rendered  by  a  jury  to  the  effect  that  she 
was  at  that  time  '^  incompetent  to  manage  herself  or  her  affairs, 
or  her  lands,  tenements,  goods  and  chattels."  This  verdict  was 
joined  in  by  the  three  commissioners  who  bad  been  appointed 
by  the  court,  and  on  January  24,  1895,  after  hearing  arguments 
of  counsel,  an  order  of  the  court  was  made  by  Hon.  George  C. 
Babbett,  justice,  by  which  a  motion  for  a  new  trial  was  de- 
nied, the  finding  of  the  jury  was  confirmed  and  a  trust  com- 
pany wat>  appointed  the  committee  of  the  estate  of  the  deced- 
ent. No  appeal  seems  to  have  been  taken  from  this  order,  and 
thereafter  and  until  the  death  of  the  decedent  in  1899  her  af- 
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fairs  continued  to  be  managed  by  the  committee.     It  was  not 
charged  in  the  lunacy  proceeding  that  the  decedent  was  subject 
to  any  delusions  or  that  she  had  any  acute  mental  disease,  and 
the  allegation  in  the  petition  was  to  the  effect  that  she  "  now  is 
and  for  some  time  past  has  been  a  person  incompetent  to  man- 
age herself  or  her  affairs  by  reason  of  her  advanced  age  and 
lack  of  memoiy  and  understanding,  and  because  she  is  imduly 
subjected  to  wrongful  influence  exerted  upon  her  by  two  of  her 
sons,  Henry  E.  Widmayer  and  William  F.  Widmayer,  and  in 
consequence  thereof  is  %vasting  her  property  and  has  been  de- 
prived of  part  thereof  by  them,  and  is  liable  to  be  deprived  of 
the  remainder  thereof  if  lallovved  to  exercise  control  over  it." 
There  is  no  presumption  of  sanity  in  a  proceeding  to  admit  a 
will  to  probate,  and  the  burden  of  proofs  as  to  testamentary 
capacity  is  always  upon  the  proponent.    Del«,field  v.  Parish,  25 
N.  Y.  10,  29 ;  EoUwagen  v.  KoUwagen,  63  id.  504,  517.     A 
judicial  determination  of  lunacy  made  against  a  testator  in  his 
lifetime,  prior  to  the  execution  of  the  will,  or  within  the  period 
covered  by  the  finding  of  the  jury,  is  not  conclusive  as  to  testa- 
mentary incapacity,  but  it  is  prima  facie  or  presumptive  evi- 
dence of  such  incapacity.     Matter  of  Coe,  47  App.  Div.  177 ; 
Matter  of  Clark,  57  id.  5 ;  Lewis  v.  Jones,  50  Barb.  645 ;  Wads- 
worth  V.  Sharpsteen,  8  X.  Y.  395.     I  do  not  find  any  decision 
which  assumes  to  define  just  how  potent  this  presumption  is, 
and  I  am  of  the  opinion  that  each  case  must  be  governed  by  its 
own  facts,  <and  that  the  force  of  the  proofs  is  to  be  determined 
by  all  of  the  circumstances  attending  them.     In  this  case  the 
charge  and  the  finding  was  not  of  a  mental  disturbance  of  a 
class  which  rendered  a  lucid  interval  probable.     Mental  decay 
and  loss  of  memory  caused  by  advanced  age  and  the  wearing 
out  of  the  brain  by  long  use,  if  it  existed  at  the  time  of  the  ver- 
dict, was  probably  not  improved  in  the  following  week.     The 
verdict  was  not  rendered  upon  default,  but  was  given  after  a  full 
hearing,  upon  which  the  decedent  was  represented  hy  eminent 
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counsel,  and  she  was  herself  present  before  the  jury  and  was  ex- 
amined and  cross-examined  for.  the  express  purpose  of  testing 
her  mental  capacity.  With  all  of  these  advantages  for  personal 
observation  and  knowledge  of  the  facts,  a  jury  of  thirteen  in- 
different men  and  three  commissioners  selected  by  the  court 
were  unanimously  of  the  opinion  that  her  mind  was  impaired 
to  an  extent  which  required,  for  her  own  protection,  that  a  com- 
mittee be  appointed  of  her  estate.  The  finding  thus  made  was 
reviewed  before  an  eminently  learned  and  humane  justice  of 
the  Supreme  Court,  and  was  confirmed.  These  facts  were, 
within  the  decisions,  proper  for  me  to  know,  and  they  are  evi- 
dence in  the  matter  now  before  me.  I  must  give  them  such 
weight  as  they  deserve,  and  they  seem  to  me  to  be  most  convinc- 
ing. The  stenographer's  transcript  of  the  evidence  given  by  the 
decedent  in  the  lunacy  proceedings  was  received  by  me,  on  its 
accuracy  being  conceded,  as  a  series  of  declarations  made  by 
her.  Making  full  allowance  for  the  fact  that  she  was  very 
hard  of  hearing,  that  the  questions  bad  to  be  repeated  to  her, 
that  she  was  examined  amid  imusual  surroundings,  and  that  her 
native  tongue  was  German,  the  examination  is  full  of  evidence 
of  a  memory  greatly  weakened  by  age,  her  forgetf ulness  extend- 
ing to  an  inability  to  remember  the  amount  and  condition  of 
her  estate  and  the  names  of  her  descendants  who  had  natural 
claims  upon  her  bounty.  It  scarcely  needed  the  evidence  of  Dr. 
Hamilton  as  to  her  'appearance  during  this  examination  to 
satisfy  me  that  the  verdict  of  the  jury  and  my  decision  might 
both  rest  upon  this  examination  alone.  The  will  itself  shows 
the  influences  which  led  to  its  preparation.  On  tie  trial  before 
the  jury  it  Avas  shown  that  upwards  of  $15,000  had  been  ob- 
tained from  the  decedent  by  two  of  her  sons,  and  it  was  urged 
in  her  beh-alf  that,  under  a  previous  will  executed  by  her,  these 
sums  of  money  would  be  charged  against  the  shares  of  these 
sons,  thus  furnishing  wh«at  was  called  "  security  "  for  repay- 
ment.    In  the  paper  offered  for  probate  these  debts  are  re- 
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leased  and  forgiven,  and  other  advantages  are  given  to  these 
two  sons  and  their  children.  There  is  abundant  evidence  in  the 
voluminous  record  of  the  trial  before  me  of  the  great  infirmity 
of  mind  of  the  decedent  and  of  the  absolute  control  that  these 
two  sons  exercised  over  their  mother,  and  of  the  great  distress; 
they  caused  her  in  clamoring  and  quarrelling  over  tbe  posses- 
sion of  her  estate,  and  of  their  contrivances  in  leading  her  to 
entertain  prejudices  and  dislikes  against  others  of  her  descend- 
ants. The  evidence  offered  in  support  of  the  will  is  nearly  all 
of  it  open  to  suspicion  on  various  grounds,  or  is  lacking  in  pei^ 
suasiveness.  Taking  all  of  the  evidence  together,  I  will  find  as 
facts  tbat  the  decedent,  because  of  ment-al  decay  arising  from 
advanced  age  and  physical  weakness,  was  not  of  sufficient  testa- 
mentary capacity,  and  tliat  the  paper  propounded  for  probate 
•  was  obtained  by  the  undue  influence  of  her  sons,  William  and- 
Henry. 

Probate  denied. 


Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  F. 

Stanhope  Phiixips,  Deceased. 

{Surrogates  Court,  New  York  County,  Filed  April,  1901.) 

Will— Execution — Expert  Testimony  as  to  Capacity  Ovebbuled. 

The  statute  as  to  wiUs  (2  R.  S.,  m.  p.  63,  §  40)  does  not  require 
the  witnesses  attesting  a  wiH  to  sign  their  names  in  the  presence  of 
the  testator. 

Evidence  of  experts,  who  never  saw  the  testator  alive,  and  took  no 
personal  part  in  the  autopsy  upon  his  body,  to  the  effect  that  the  tes- 
tator must  have  been  of  unsound  mind  at  the  date  of  the  will,  re- 
jected, where  it  was  contradicted  by  the  testimony  of  every  witness 
testifying  from  actual  observation  of  the  testator. 

Procee<lings  upon  probate  of  a  will. 

Sullivan  &  Cromwell,  for  proponent;  George  M.  Curtis,  for 
contestant. 
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Tho^iias,  S. — The  paper  offered  for  probate  was  subscribed 
by  the  decedent,  at  the  end  thereof,  in  the  presence  of  each  of 
the  attesting  witnesses ;  at  the  time  of  making  the  subscription 
he  declared  the  instrument  to  be  his  last  will  and  testament; 
there   were  two   attesting   witnesses,    and   each   of   them   sub- 
scribed his  name  at  the  end  of  the  will,  at  the  request  of  the  de- 
cedent.   This  is  all  that  the  statute  requires.    2  K.  S.  63,  §  40. 
The  attesting  witnesses  affixed  their  signatures  in  a  room  ad- 
jacent to  that  in  which  the  decedent  was  lying,  and  the  wit- 
nesses do  not  agree  as  to  whether  the  decedent  could  have  seen 
them  as  they  wrote  their  names.     The  paper,  with  all  of  the 
signatures  aflSxed,  was  sho\^Ti  him,  and,  in  the  presence  cf  the 
witnesses,  he  again  declared  it  to  be  his  will.     This  was  a  suf- 
ficient execution  of  the  instrument  as  a  will.     Our  statute  does 
mot  require  that  the  attesting  witnesses  shall  sign  in  the  pres- 
ence of  the  testator.    Lyon  v.  Smith,  11  Barb.  125 ;  Ruddon  v. 
McDonald,  1  Bradf.  352;  Herrick  v.  Snyder,  27  Misc.  Rep. 
462,  59  N.  Y.  Supp.  229.     The  testator  was  of  sound  mind. 
The  physicians  who  never  saw  him  during  life  and  took  no  per- 
sonal part  in  the  autopsy  upon  his  remains,  but  who  were  of 
the  opinion  that  he  must  have  been  of  unsound  mind  at  the  date 
of  the  will,  are  contradicted  by  every  witness  testifying  from 
actual  observation.    At  and  jafter  the  time  when  the  experts  for 
the  contestant  were  confident  that  the  testator  must  have  been 
an  obvious  incompetent,  his  conversation  was  interesting  and 
seemed  intelligent  to  eminent  physicians  and  clergymen  and  to 
other   disinterested    and    competent   witnesses.      Nothing    ap- 
proaching to  proof  of  undue  influence  can  be  found  in  the 
ease.     On  the  contrary,  the  will  in  question  is  the  third  of  a 
series  of  wills,  by  each  of  which  tbe  testator  gave  all  of  his  es- 
tate to  his  wife,  who  now  survives  him  and  is  the  proponent, 
these  wills  being  dated  in  1893,  1895  and  1899.     The  other 
questions  attempted  to  be  litigat<*d  by  the  contestant  have,  in 
themselves  and  except  as  they  might  have  been  material  on  tlie 
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question  of  undue  influence,  no  bearing  on  the  present  contro- 
versy. It  is,  for  example,  not  important  to  determine  whether 
the  failure  of  the  copartnership  firm  composed  of  the  testator 
and  his  brother,  the  contestant,  in  1871,  with  its  resultant  loss 
of  the  brother's  capital,  was  or  was  not  the  fault  of  the  testator, 
or  whether  the  testator  for  years  furnished  money  for  the  sup- 
port of  his  brother  as  a  recognition  of  an  obligation,  or  because 
of  his  affection  for  hm,  or  to  keep  him  quiet  and  escape  from  his 
society ;  or  whether  the  spots  on  the  brother's  face  resulted  from 
dissipation  or  disease.  It  is  sufficient  for  all  present  purposes 
that  the  will  was  duly  executed  by  a  competent  testator,  free 
from  restraint  or  undue  influences.  The  objections  are  over- 
ruled and  the  will  admitted  to  probate,  costs  payable  out  of 
estate. 

Probate  decreed. 


Matter  of  the  Judicial  Accounting  of  the  Administrators  of 

Lewis  R.  Blaie^  Deceased. 

{Surrogates  Court,  New  York  County,  Filed  April,  1901.) 

Res  Aojudicata — ^Paymentji  Fobmeblt  Disalix)wed  an  Executor. 

Where  the  Appellate  Division,  upon  modifying  a  surrogate's  de- 
cree made  upon  the  accounting  of  one  who  had  been  an  executor  and 
was  ousted  from  that  office  by  the  denial  of  probate  to  the  will  ap- 
pointing him,  has  decided  that  he  could  not  be  allowed,  as  a  pay- 
ment, for  moneys  which  he  had  merely  promised,  by  his  individual 
note,  to  pay  his  counsel  for  services  rendered  in  the  litig^ion  con- 
cerning the  will,  the  surrogate  is  bound  by  that  decision  and  cannot^ 
upon  a  subsequent  accounting  of  the  same  person  as  an  administra- 
tor of  the  same  decedent,  allow  him  said  moneys  as  a  payment,  he 
having  in  the  meantime  paid  his  counsel  the  note. 

Proceedings  upon  the  judicial  accounting  of  administrators. 
Motion  to  confirm  referee's  i:§port. 
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James  O'Neill^  for  administnator  Wm.  Blair;  Porter  &  Kil- 
vert,  for  conteetantB. 

Thomas^  S. — The  claimant,  William  Blair,  was  named  as 
executor  in  a  testamentary  paper  admitted  to  probate  by  a  sur- 
rogate of  this  court.  The  decree  admitting  the  will  was  re- 
versed by  the  Appellate  Division  of  the  Soipreme  Court  (Mat- 
ter of  Blair,  84  Hun,  581),  and  such  reversal  was  affirmed  by 
the  Court  of  Appeals.  Matter  of  Blair,  152  N.  Y.  645.  The 
letters  testamentary  granted  to  the  claimant  were  vacated,  and 
he  subsequently  accounted  for  his  acts  and  doings  as  executor. 
On  such  accounting  he  asked  to  be  allowed  for  moneys  paid  and 
obligations  incurred  by  him  in  the  litigation  concerning  the 
validity  of  the  will.  A  decree  was  made  by  the  surrogate  in 
harmony  with  his  contention,  allowing  him  $2,150  paid,  and 
the  further  sum  of  $2,700  agreed  by  him  to  be  paid  to  counsel. 
Matter  of  Blair,  28  Misc.  Eep.  611.  On  appeal  to  the  Appel- 
late Division  this  decree  was  modified  and  the  allowance  was 
limited  to  $2,150,  that  being  the  entire  amount  actually  dis- 
bursed. Matter  of  Blair,  49  App.  Div.  417.  Letters  of  admin- 
istration on  the  estate  of  the  decedent  have  been  issued  to  the 
claimant,  William  Blair,  and  also  to  William  E.  Blair,  and 
both  administrators  are  now  accounting,  each  submitting  a 
separate  account  The  claimant  reasserts  his  claim  for  $2,700, 
which  existed  at  the  time  of  his  accounting  as  executor  as  a 
claim  on  a  promissory  note,  but  which  note  he  has  since  paid. 
His  coadministrator  resists  this  claim.  The  learned  referee 
deems  the  reasons  given  by  the  Appellate  Division  of  the  Sti- 
preme  Court  for  its  modification  of  the  decree  to  be  technical, 
and  tho  claim  for  reimbursement  meritorious,  and  reports  in 
power  of  its  allowance.  I  cannot  agree  with  his  reasoning  or 
his  conclusion.  The  only  title  of  the  claimant  for  reimburse- 
m^ent  for  the  expenses  of  his  imsuccessful  litigation  rested  on 
his  office  as  executor  and  the  favor  of  the  court  to  protect  him 
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by  allowances  to  him  on  his  accounting  as  such  executor.  The 
decree  on  his  accounting,  as  modified  by  the  Appellate  Division, 
made  after  he  had  ceased  to  be  an  executor,  was  a  final  deter- 
mination of  all  questions  as  to  permissible  allowances  to  him. 
We  may  not  scrutinize  the  opinion  rendered  by  that  court,  in 
which  the  reasons  for  its  action  are  given,  in  order  to  find  a 
pretext  for  refusing  to  be  bound  by  the  result  reached  by  it.  It 
is  sufficient  that  the  judgment  binds  us,  and  that  we  are  not  to 
reassert  a  claim  which  our  appellate  tribimal  has  considered  and 
disallowed.  The  contention  that  some  claim  exists  based  on  a 
natural  equity  against  the  next  of  kin  of  a  decedent  to  reqiiire 
them  to  reimburse  a  person  who,  being  a  legatee  and  executor 
named  in  a  void  paper  purporting  to  be  a  will,  incurs  expense 
in  an  unsuccessful  attack  on  the  rights  of  property  of  such  next 
of  kin  in  asserting  such  void  paper,  does  not  impress  me  as  be- 
ing  sound.  Xo  authority  is  cited  in  its  support  The  follow- 
ing cases  are  to  the  contrary:  Royer's  Appeal,  1  Harris  (13 
Penn.),  569;  Andrews'  Executors  v.  Andrews'  Administrators, 
7  Ohio  St.  143.  The  exceptions  to  the  report  of  the  referee 
allowing  such  claim  are  sustained. 
Decreed  accordingly. 


Matter  of  the  Application  of  Hobaoe  F.  Scott,  as  Administra- 
tor, etc.,  of  Annie  M.  Thorpe  (or  Scott),  Deceased. 

{Surrogate's  Court,  "New  York  County,  Filed  April,  1901.) 

DiSCOVEBT  OF  PBOPERTT  OF  A  DECEDENT  IN  THE.  HANDS  OF  A   BAILEE   AND 

Subject   to    Conflicting    C^laims — Possession    Awabdbd   by    Sub- 
rogate. 

Where  a  tin  box  of  a  decedent,  in  the  custody  of  a  bailee  for  hire, 
is  claimed  by  her  administrator  and  also  by  her  sister,  the  court  of 
the  surrogate,  while  not  haying  power  to  try  a  conflicting  claim  of 
title,  may  award  possession;   and,  where  the  sister,  although  not  an 
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actual  party  to  a  proceeding  by  the  administrator  to  require  the 
bailee  to  deliver  the  box  to  him,  has  made  claim  therein,  will  direct 
delivery  of  possession  to  the  administrator  as  representing  the  estate 
of  the  decedent,  leaving  the  sister  to  assert  in  another  court  iier 
rights  as  against  the  administrator. 

Applioation  for  a  decree  requiring  the  Bank  of  -New  Anitster^ 
dam  to  deliver  to  said  administrator  possession  of  certain  prop- 
erty of  decedent. 

Elmer  S.  White,  for  administrator;  M.  A.  Lesser,  for  claim- 
ant. 


Thomas^  S. — The  respondent,  the  Bank  of  New  Amsterdam, 
does  not  claim  any  title  to  a  lien  upon  the  tin  box  which,  with 
its  contents,  was  deposited  by  the  decedent  in  its  safe  deposit 
vaults.  As  to  her,  it  was  a  mere  bailee  for  hire,  owing  a  duty 
to  deliver  the  property  to  her  or  her  legal  representative.  The 
petitioner  is  the  administrator  of  the  estate  of  the  decedent, 
duly  (appointed  by  this  court.  A  sister  of  the  decedent,  claim- 
ing to  have  received  a  gift  of  the  contents  of  the  box,  makes  an 
adverse  claim,  and,  though  she  is  not  a  party  to  this  proceed- 
ing, her  evidence  and  that  of  her  witnesses  has  been  received 
as  evidence  on  the  part  of  the  respondent.  Much  of  this  evi- 
dence was  incompetent  and  inadmissible  under  section  829, 
Code  Civil  Procedure;  it  is,  all  of  it,  open  to  grave  suspicion, 
and  is  contradicted  by  tbe  acts  and  letters  of  the  claimant.  It 
is  not  within  the  province  of  this  court  to  determine  the  con- 
flicting  claim  of  title,  but  it  may  adjudge,  as  between  the  par- 
ties to  the  proceeding,  a  right  to  possession.  Matter  of  Curry, 
25  Hun,  322;  Matter  of  Knittel,  5  Dem.  372;  Matter  of  Stew- 
art, 77  Hun,  564.  The  written  order  of  the  decedent  in  which 
she  requests  the  respondent  to  give  "  my  "  (her)  things  to  her 
sister  does  not  import  a  transfer  of  title,  and,  as  an  authority 
to  her  sister  to  act  as  her  agent,  it  was  revoked  by  the  death  of 
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the  decedent.  The  petitioner  represents  the  decedent,  and  is 
entitled  to  all  of  the  rights  which  the  decedent  would  now  have. 
One  of  those  rights  as  against  the  respondent  is  the  possession 
of  this  box,  with  its  contents.  The  sister  may  assert  such  rights 
as  she  may  have  against  the  administrator  by  an  action  in  an- 
other court.  A  decree  will  be  made  awarding  possession  of  the 
property  to  the  petitioner. 
Decreed  accordingly. 


Matter  of  the  Appraisal  Under  the  Act  in  Relation  to  the  Tax- 
able Transfers  of  Property  of  the  Property  of  Chasi.es  P. 
Huntington,  Deceased. 

{Surrogate's  Court,  New  York  County,  Filed  April,  1901.) 

Tbansfer  Tax — ^Exemption  of  Cobpobations — ^Repeal  by  Imflicatiox — 
L.  1900,  ch.  382,  §  2. 

A  corporation,  exempted  by  a  special  act  from  taxation  on  its  real 
and  personal  property,  remains  exempt  from  the  transfer  tax  im- 
posed by  art.  10  of  the  Tax  Law  of  1896,  notwithstanding  the  amend- 
ment made  to  that  article  by  section  2  of  chapter  382  of  the  Laws  of 
1900. 

The  amendatory  act  did  not  constructively  repeal  section  220  of 
said  article  10  nor  take  away  the  exemption  from  the  transfer  tax 
given  by  that  section  to  a  corporation,  exempt  under  sub-division  7 
of  section  4  of  the  Tax  Law  from  taxation  on  its  real  and  personal 
property,  because  organized  exclusively  for  a  benevolent  or  chari- 
table purpose. 

Section  4  of  the  Tax  Law  relates  solely  to  the  exemption  of  prop- 
erty as  distinguished  from  exemption  of  transfers  and  has  no  appli- 
cation to  article  10. 

Affd,  62  App.  Div.  96. 

Mr.  Huntington,  a  resident  of  this  county,  died  April  20, 
1900,  unmarried  land  leaving  only  collateral  relatives  surviving 
him.  By  his  will,  dated  March  4,  1893,  and  proved  in  this 
court  July  12,  1900,  after  various  general  legacies  to  relatives, 
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friends  and  employees,  he  made  the  following  charitable  be- 
quests: New  York  Society  for  the  Relief  of  the  Ruptured  and 
Crippled,  $20,000;  Roosevelt  Hospital,  the  Five  Points  House 
of  Industry,  the  Children's  Aid  Society  for  the  Newsboys' 
Lodging-house,  the  American  Female  Guardian  Society  and 
Home  for  the  Friendless  of  the  City  of  Xew  York,  and  the 
Free  Library  of  the  Town  of  Norwich,  Conn;,  each  $20,000. 
He  gave  to  the  rector,  church  wardens  and  vestrymen  of  St. 
Thomas'  Church  his  pew  in  that  church  and  $2,000.  The  resi- 
due of  his  estate,  $&5,000,  was  bequeathed  to  the  Cathedral 
Church  of  St.  John  the  Divine.  The  appraiser,  Hon.  Robert 
Mazet,  reported  these  charitable  l^acies  to  be  subject  to  taxa- 
tion at  the  rate  of  five  per  cent,  and  the  gifts  to  St.  Thomas' 
Churdi  and  the  Cathedral  to  be  exempt.  Upon  this  report,  filed 
herein  November  20,  1900,  a  formal  order  was  made  January 
10,  1901,  fixing  the  tax  accordingly. 

The  Children's  Aid  Society,  the  Roosevelt  Hospital,  New 
York  Society  for  the  Relief  of  the  Ruptured  and  Crippled,  and 
the  American  Female  Guardian  Society  and  Home  for  the 
Friendless  appealed  from  the  appraiser's  report 

The  Children's  Aid  Society  ^appealed  on  the  ground  that,  un- 
der and  pursuant  to  the  provisions  of  chapter  468  of  the  Laws 
of  1868,  chapter  410  of  the  Laws  of  1882,  chapter  378  of  the 
Laws  of.  1897,  and  chapter  553  of  the  Laws  of  1890,  its  real 
and  personal  property  are  exempt  from  taxation  and  that  the 
provisions  of  the  Transfer  Tax  Act  (chapter  483  of  the  Laws 
of  1885),  and  the  acts  amendatory  thereof,  do  not  apply  to  any 
gifts  to  said  society  by  grant,  bequest  or  otherwise. 

The  Roosevelt  Hospital  appealed  on  the  ground  the  property 
transferred  to  it  by  the  will  of  the  decedent  was,  under  and  by 
virtue  of  chapter  4  of  the  Laws  of  1864,  and  now  is  exempt 
from  taxation  under  the  Tax  Law  of  the  State  of  !N'ew  York. 

The  Society  for  the  Relief  of  the  Ruptured  and  Crippled 
appealed  on  the  ground  that  the  legacy  to  it  is  exempt  from 
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taxation  under  the  provisions  o£  article  10,  chapter  908,  of  the 
Laws  of  1896,  and  the  various  acts  amendatory  thereof  and  sup- 
plemental thereto. 

The  American  Female  Guardian  Society  and  Home  for  the 
Friendless  appealed  on  the  ground  that,  imder  the  provisions 
of  chapter  244,  Laws  of  1849,  chapter  249  of  the  Laws  of  1857, 
chapter  285  of  the  Laws  of  1881,  its  real  and  personal  property 
are  exempt  from  taxation,  and  the  provisions  of  the  Transfer 
Tax  Act  (chapter  483  of  the  Laws  of  1885),  and  the  acts  am- 
endatory thereof  and  supplemental  thereto,  do  not  apply  to  any 
gifts  to  said  society  hy  grant,  bequest  or  otherwise. 

Edward  W.  Sheldon,  for  Society  for  the  Relief  of  the  Rup- 
tured and  Crippled ;  Dexter,  Osbom  &  Gillespie,  for  Children's 
Aid  Society ;  John  Mason  Knox,  for  the  Roosevelt  Hospital ;  J. 
Van  Vechten  Olcott,  for  American  Female  Guardian  Society 
and  Home  for  the  Friendless,  appellants ;  Julius  Offenbach,  for 
City  Comptroller,  respondent. 

Thomas,  S. — The  appraiser  designated  to  fix  the  amount  of 
the  transfer  tax  to  be  imposed  on  this  estate  reports  a  tax  pay- 
able on  legacies,  $20,000  each  to  Roosevelt  Hospital,  the  Chil- 
dren's Aid  Society,  the  American  Female  Guardian  Society  and 
Home  for  the  Friendless,  and  the  Xew  York  Society  for  the 
Relief  of  the  Ruptured  and  Crippled.  A  formal  order  deter- 
mining the  tax  has  been  made  upon  the  appraiser's  report,  and 
from  such  order  the  said  legatees  severally  appeal.  Each  of 
the  appellants  is  a  corporation,  and  oaeh  is  exempt  from  taxa- 
tion on  real  or  personal  property.  Exemptions  of  the  three  first 
named  from  taxation  are  created  by  special  acts  of  the  Legis- 
lature, and  the  real  and  personal  property  of  all  of  them  is  de- 
clared exempt  from  taxation  by  sub-division  7  of  section  4  of 
the  General  Tax  Law,  as  corporations  organized  exclusively  for 
one  or  more  of  the  charitable  or  benevolent  purposes  therein 


MATTEE  OF  SCOTT.  199 

described.     By  section  220  of  the  Tax  Law   (Laws  of  1896, 
cLap.  908),  being  the  first  section  of  article  10  thereof,  relating 
to  the  transfer  tax,  it  is  enacted  that  ^"  a  tax  sliall  be  and  is 
hereby  imposed  upon  the  transfer  of  any  property     ...     to 
persons  or  corporations  not  exempt  from  taxation  on  real  or 
personal  property  "  in  certain  cases,  including  cases  of  transfers 
by  will.    It  is  conceded  that  no  transfer  tax  should  have  been 
imposed,  except  for  an  amendment  made  to  the  Tax  Law  by 
chapter  382  of  the  Laws  of  1900,  which  added  at  the  end  of 
article  10  a  new  section,  as  follows :     "  Section  243.     Exemp- 
tions in  article  one  not  applicable.    The  exemptions  enumerated 
in  section  four  of  the  tax  law,  of  which  this  article  is  a  part, 
shall  not  be  construed  as  being  applicable  in  any  manner  to  the 
provisions  of  article  ten  hereof."    It  is  contended  that  this  new 
provision  operated  as  a  constructive  repeal  of  so  much  of  sec- 
tion 220  as  limited  the  tax  upon  transfer  by  will  to  persons  or 
corporations  not  exempt  from  taxation  on  real  or  personal  prop- 
erty,  and  that  the  only  exemptions  now   remaining  concern 
transfers  to  a  bishop  or  a  religious  corporation  under  section 
221  of  the  act.    This  view  was  taken  by  the  appraiser  and  led 
to  the  report  and  order  now  appealed  from.    I  cannot  agree  as 
to  this  conclusion.     The  words  quoted  from  section  220  of  the 
act  are  at  the  very  beginning  of  the  provisions  concerning  the 
transfer  tax,  and  declare  the  will  of  the  Legislature  in  unmis- 
takable terms.     They  were  not  expressly  repealed,  and  they 
can  stand,  while  at  the  same  time  full  possible  force  is  given  to 
the   new   section.      It   has   recently   been   determined   by   the 
learned  surrogate  of  Sutfolk  county  that  the  amendment  does 
not  operate  to  defeat  the  exemption  on  a  transfer  to  a  corpora- 
tion having  exemption  from  general  taxation  under  a  special 
act,  and  in  so  much  of  liis  decision  I  concur.    Matter  of  Howell, 
34  Misc.  Rep.  40.     This  requires  a  reversal  of  the  order,  and 
an  adjudication  of  exemption  in  favor  of  the  first  three  named 
appellants.     It  remains  to  be  considered   as  to  whether  the 
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amendment  operated  to  defeat  the  exemptions  from  transfer 
tax  of  the  benevolent  and  charitable  corporations  whose  exemp- 
tion from  general  taxation  rests  upon  section  4  of  the  Tax  Law. 
If  it  does  this  we  find  some  curious  results  to  follow  from  a 
brief  statute^  which,  upon  its  face,  suggests  none  of  them.    The 
vital  operative  words  at  the  very  banning  of  article  10  of  the 
Tax  Law,  oonoeming  taxable  transfers,  applicable  to  the  entire 
article,  w^hich  limits  the  imposition  of  a  transfer  tax  to  cor- 
porations "  not  exempt  from  taxation  on  real  or  personal  prop- 
erty," though  retained  by  the  Legislature,  are  to  become  in  part 
inoperative.     As  the  words  stand  the  burden  is  thrown  on  the 
taxing  power  claiming  a  tax  to  show  that  the  corporation  is  one 
"  not  exempt."     As  we  are  asked  to  construe  them  they  are  to 
mean  to  subject  transfers  to  all  corporations  to  the  tax,  includ- 
ing those  exempt  by  the  general  law,  unless  exemption  is  shown 
under  a  special  statute.    The  exemptions  of  transfers  to  bishops 
or  religious  corporations  continue,  because  of  the  express  pro- 
visions of  section  221 ;   the  exemptions  to  specially  favored 
charities  remain,  because  the  language  of  the  new  statute  plainly 
has  no  reference  to  them,  but  charitable  corporations  in  general 
must  pay  the  tax.     Bequests  to  any  corporation  of  a  religious 
character,  however  narrow  or  sectarian,  are  exempt     Bequests 
to  charities  which  have  had  unusual  and  exceptional  privil^es 
granted  them  are  exempt.    But  a  charitable  corporation  minis- 
tering to  the  needs  of  the  poor,  the  sick  or  the  helpless,  which 
has  never  asked  or  obtained  peculiar  exemption,  but  has  hith- 
erto been  accorded  exemption  from  taxation  upon  a  general 
law  applicable  to  all  such  institutions,  must  pay  the  tax.     A 
general  and  equal  law,  requiring  the  claim  to  exemption  to  be 
determined  upon  rational  and  reasonable  principles,  is  to  be  set 
aside,  and,  in  construing  the  Transfer  Tax  Act,  we  must  shut 
our  eyes  to  it.     Special  acts  passed  at  divers  times  in  favor 
of  corporations  asking  for  special  privileges  are  to  be  the  foun- 
dations for  new  exemptions.     The  general  policy  of  this  State 
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has  been  to  make  taxation  equal  and  to  measure  exemptions  by 
a  standard  common  to  all,  and  an  intent  to  create  a  different 
rule  is  not  to  be  implied  from  any  language  capable  of  another 
construction.    If  we  examine'the  whole  of  section  4  of  the  Tax 
Act,  treating  of  the  exemptions  declared  by  the  amending  stat- 
ute to  be  inapplicable  to  the  Transfer  Tax  Law,  we  will  find 
that  it  deals  exclusively  with  exemptions  of  property.     It  be- 
gins by  stating  that  the  following  "  property  "  shall  be  exempt 
from  taxation.    It  contains  seventeen  sections,  only  one  of  which 
concerns  exemptions  of  the  property  of  certain  religious,  charit- 
able or  benevolent   corporations.      It   includes,    among   other 
things,  property  exempt  from  execution ;  bonds  of  a  municipal 
corporation ;   registered   vessels  engaged   in   ocean   commerce ; 
bonds,  mortgages,  etc.,  belonging  to  non-residents  deposited  in 
this  State  for  collection;  the  products  of  another  State  owned 
by  a  non-resident  and  consigned  to  his  agent  in  this  State  for 
sale ;  moneys  of  a  non-resident  under  the  control  or  in  the  pos- 
session of  his  agent  in  this  State;  deposits  in  savings  banks; 
the  accumulations  of  a  domestic  life  insurance  company  or  co- 
operative loan  association.     The  Transfer  Tax  Act  imposes  a 
tax  on  transfers  and  creates  no  new  tax  on  the  property  itself. 
The  exemptions  mentioned  in  section  4  of  the  Tax  Law  are  not 
on  transfers  but  on  property,  and  they  should  not  be  construed 
as  being  applicable  in  any  manner  to  the  provisions  of  article 
10  concerning  the  transfer  tax.    The  new  section  created  bv  the 
amendment  so  enacts,  and  so  makes  plain  a  subject  which  in- 
vites confusion.     This,  in  my  judgment,  was  its  whole  intent 
and  purpose  and  to  this  its  meaning  should  be  limited.    Matter 
of  lie  Evergreens,  47  N.  T.  216,  220.    We  must  remember  that 
the  Legislature  had  ample  power  to  make  its  meaning  clear.    If 
there  is  any  question  of  doubt  remaining  the  doubt  must  be 
solved  in  favor  of  the  taxpayer  and  against  the  State.    Matter 
of  Enston,  113  N".  T.  174 ;  Matter  of  Fayerweather,  143  id. 
114;  Matter  of  Harbeck,  161  id.  211,  217.    The  order  appealed 
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from,  so  far  as  it  imposes  a  tax  on  the  interests  transferred  to 
the  appellants  or  either  of  them,  is  reversed  and  those  interests 
are  declared  to  be  exempt  from  transfer  tax. 

Order  reversed  so  far  as  it  imposes  a  tax  on  interests  trans- 
ferred to  appellants,  and  those  interests  are  declared  to  be  ex- 
empt from  transfer  tax. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Ann  Ham- 
ilton, as  Administratrix,  etc.,  of  William  Hamilton^  De- 
ceased. 

{Surrogate's  Court,  New  York  County,  FUed  April,  1901.) 

Decedent's  Estate — Claims  op  Wite  fob  Deceased  Husband's  Suppobt 
— Considebation. 

A  paper  entitled  "  Liabilities  and  assets  of  W.  Hamilton,"  show- 
ing the  condition  of  his  estate  as  he  understood  it  and  stating  at  th« 
end  over  his  signature:  "I  owe  Mrs.  Hamilton  (his  wife)  for  homo 
keep  for  seventeen  years,  at  $1,500  per  year,  the  amount  of  time  I 
have  been  in  business,  which  amounts  to  $25,000"  does  not  import  a 
consideration  and,  when  never  delivered  to  her  during  his  lifetime, 
cannot  be  treated  as  an  obligation  from  him  to  her  and  is  a  mere 
admission. 

Where  the  proof  in  support  of  her  claim  thereunder  merely  shows 
that  he  had  been  one  of  her  boarders  before  his  marriage  to  her,  that 
she  thereafter  supported  him  gratuitously  in  her  house  until  he  died 
intestate,  and  that  he  executed  the  said  paper  while  involved  in  busi- 
ness troubles  of  his  own,  the  paper  and  proof  afford  no  basis,  in  view 
of  the  relation  of  husband  and  wife,  for  allowing  her  the  claim  upon 
her  accounting  as  his  administratrix  and  particularly  where  the  claim 
would  exhaust  his  estate  and  leave  nothing  for  other  creditors. 

Reversed,  70  App.  Div.  73. 

Proceeding  upon  the  judicial  settlement  of  the  accounts  of 
an  administratrix. 

George  Finck,  for  claimant;  Carter,  Hughes  &  Bwight,  for 
contestants. 
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Thomas^  S. — The  paper  in  the  handwriting  of  the  decedent 
and  signed  by  him  was  never  delivered,  and  never  came  to  the 
knowledge  of  the  widow,  now  the  administratrix  and  claimant, 
until  after  her  husband's  death.    It  is  entitled  "  Liabilities  and 
assets  of  W.  Hamilton,"  and  is  nothing  more  than  a  list  or  bal- 
ance sheet,  showing  the  condition  of  his  estate  as  he  understood 
it.    The  larger  of  the  claims  against  the  estate  is  based  on  these 
words  at  the  end  of  this  paper,  to  wit :    "  I  owe  Mrs.  Hamilton 
for  home  keep  for  seventeen  years,  at  $1,500  per  year,  the 
amount  of  time  I  have  been  in  business,  which  amounts  to  $25,- 
500."     (Signed).     These  words  as  forming  a  part  of  such  an 
undelivered  paper  do  not  constitute  a  promissory  note  or  com- 
mercial specialty  entitled  to  the  presumption  of  being  supported 
by  a  valuable  consideration.    Not  only  is  this  so  because  of  the 
fact  of  non-delivery,  but  the  same  rule  would  have  applied  if 
the'  paper  had  been  duly  delivered  with  intent  to  evidence  an 
obligation.     Deyo  v.  Thompson,  53  App.  Div.  9.     Because  of 
non-delivery  it  cannot  be  treated  as  an  obligation  of  any  kind 
upon  which  an  action  could  be  based,  and  its  only  force  or  value 
is  as  an  admission.     Matter  of  Gallagher,   153  N.  T.   364. 
Standing  alone,  this  admission  as  to  the  legal  conclusion  of  in- 
debtedness would  not  suflSce  to  justify  its  allowance  as  a  claim, 
and  proof  was  given  before  the  referee  of  the  facts  upon  which 
the  debt  was  claimed  to  exist.     It  was  shown  that,  prior  to  the 
marriage  of  the  decedent,  the  claimant  was  carrying  on  the 
business  of  keeping  a  boarding-house,  and  the  decedent  was  one 
of  her  boarders.     Subsequent  to  the  marriage,  the  claimant 
continued  to  keep  boarders,  in  a  house  owned  and  furnished  by 
her,  for  nearly  the  entire  seventeen  years  of  her  married  life, 
and  the  business  was  only  interrupted  for  a  few  years  during 
which  she  rented  part  of  her  house  in  furnished  rooms.    Dur- 
ing all  of  this  time  she  paid  the  entire  expense  of  the  man- 
agement of  the  house  and  the  supplying  of  the  table  from  the 
i-pcoipts  of  her  business ;  the  decedent  resided  in  her  house  and 
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was  boarded  and  lodged  there  and  at  her  charges,  and  he  never 
paid  to  the  claimant  any  sum  for  such  board  and  lodging.     No 
proof  is  made  of  the  value  of  the  board  and  lodging  so  received. 
It  is  not  claimed  that  any  contract  for  payment  therefor  had 
been  made  and,  on  the  contrary,  evidence  was  introduced  on 
behalf  of  the  claimant  of  declarations  of  the  decedent  to  the 
effect  that  his  food  and  lodging  were  supplied  to  him  gratui- 
tously by  her.    Shortly  before  the  death  of  the  decedent  he  be- 
came involved  in  business  troubles,  and  was  sued  upon  a  claim 
arising  out  of  one  of  his  transactions,  and  was  threatened  with 
otlier  suits  of  a  similar  kind.     This  caused  him  great  anxiety, 
and  he  prepared  the  paper  upon  which  the  claimant  relies  for 
the  purpose  of  creating  evidence  of  a  demand  in  her  favor,  more 
than  sufficient  to  exhaiist  his  entire  estate,  and  thus  to  protect 
her  in  the  possession  of  his  property  as  against  his  creditors. 
This  paper  he  placed  in  the  hands  of  his  attorney,  and  I  do  not 
find  any  competent  evidence  in  the  record  that  it  ever  reached 
the  possession  of  the  claimant  until  after  his  death.     It  could 
hardly  be  claimed  that,  on  these  facts  and  apart  from  the  writ- 
ing  of  the  decedent,  a  legal  cause  of  action  existed  against  the 
decedent  for  any  sum  whatever.     The  relation  of  the  parties 
repels  any  presumption  of  a  promise  to  pay  for  food  and  lodg- 
ing furnished,  and  requires  a  presumption  that  such  food  and 
lodging  were  gratuitous.    Ross  v.  Hardin,  79  N.  T.  84,  90; 
Lind  V.  Sullestadt,  21  Hun,  364,  366 ;  Sullivan  v.  Sullivan, 
6  id.  658;  Hendricks  v.  Isaacs,  117  N.  Y.  411,  418.     The 
proof  insisted  upon  by  the  claimant  as  a  part  of  her  case  is  that 
the  decedent  understood  that  no  charge  was  being  made  against 
him  for  the  privileges  accorded  to  him  in  his  wife's  house,  and 
no  pretense  is  made  of  any  contract  for  payment.     The  con- 
fessed purpose  of  the  admission  of  indebtedness  deprives  it  of 
its  force  and  leaves  it,  at  the  best,  as  an  attempted  testamen- 
tary paper  void  for  lack  of  due  execution.     The  learned  coun- 
sel for  the  claimant  urges,  with  much  earnestness,  that  it  is 
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equitable  that  a  faithful  wife,  whose  industry  and  economies 
have  served  to  increase  her  husband's  estate,  should  be  favored 
rather  than  his  mother  or  brothers  in  its  distribution.  If  the 
decedent  had  made  a  will  expressing  such  a  principle,  it  might 
have  met  our  approval,  but,  on  his  death,  the  law  fixes  the  rights 
of  the  living  in  the  property  that  was  his,  and  we  may  not 
lawfully  admit  an  unproven  claim  to  bring  about  what  we  con- 
ceive to  be  a  beneficent  result.  On  the  contrary,  the  law  re- 
quires that  claims  against  the  estates  of  the  dead  are  to  be 
carefully  scrutinized,  and  sustained  only  on  clear  proof.  Van 
Slooten  V.  Wheeler,  140  N.  Y.  624,  633 ;  Matter  of  Marcellus, 
165  id.  70,  76.  These  considerations  render  it  unnecessary 
to  reconsider  the  effect  of  the  Statute  of  Limitations  or  other 
questions  argued  before  me.  The  findings  and  conclusions  of 
the  learned  referee  inconsistent  with  this  memorandum,  in 
sustaining  the  daim  for  $25,500  and  interest,  will  be  reversed. 
The  claim  for  $3,300  and  interest,  for  money  loaned,  was 
^properly  allowed,  aad  such  allowance  and  all  other  matters  in- 
cluded in  the  report  are  affirmed. 
Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Accounts  of  John  M. 
HooABTY^  as  Executor  and  Testamentary  Trustee,  etc.,  of 
Adeline  S.  de  Rivera,  Deceased. 

{Surrogates  Court,  New  York  County,  Filed  April,  1901.) 

Tbtjst — ^Mebgeb  in  Remainder  Under  L.   1896,  Ch.  547,  §   83,  and  L. 
1897,  Ch.  417,  S  3. 

The  will  of  a  testatrix  bequeathed  her  residuary  estate  to  her  exe- 
cutors as  trustees,  directed  them  to  convert  it  into  cash,  pay  the  net 
income  of  one-half  of  it  to  her  sister  Kate  during  her  life,  and  on  her 
death  pay  over  the  principal  equally  to  her  children.  The  children 
of  Kate,  of  fuU  age,  transferred  aU  their  interests  to  her  and  she, 
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having  released  to  herself  the  income,  claimed  to  be  vested  with  and 
entitled  to  immediate  payment  of  the  remainder  under  L.  1896,  ch. 
547,  §  83,  and  L.  1897,  ch.  417,  §  3. 

Held,  that  the  children  had  not  absolutely  vested  interests  in  the 
remainder,  that  after  the  death  of  their  mother,  and  not  until  then, 
they  would  take  it  as  a  class — her  children — and  that  therefore  their 
deeds  of  it  conveyed  no  title,  the  statutes  in  question  having  no  ap- 
plication unless  the  beneficiary  of  the  trust  sought  to  be  terminated 
was  entitled  to  the  remainder  in  his  or  her  own  right. 

Modified  and  affirmed,  62  App.  Div.  79. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
an  executor  and  testamentary  trustee. 

Kufus  B.  Cowing,  Jr.,  special  guardian,  contestant;  Louis 
A.  IToble,  for  Kate  E.  Leach,  respondent-claimant. 

Thomas,  S. —  By  the  will  of  the  testatrix,  after  directing 
the  payment  of  a  small  legacy,  she  devised  and  bequeathed  all 
the  residue  of  her  estate,  both  real  and  personal,  to  her  execu- 
tors in  trust  to  sell  and  convert  the  same  into  cash  and  to  dis- 
pose of  the  same  as  follows :  "  To  pay  over  to  my  sister,  Kate 
E.  Leach,  the  net  income  arising  from  the  equal  one-half  part 
of  my  estate  during  her  life.  To  pay  over  to  my  sister,  Mary 
A.  Charles,  the  net  income  arising  from  the  other  equal  half 
part  of  my  said  estate  during  her  life.  On  the  death  of  my 
sister,  Kate  E.  Leach,  to  pay  over,  distribute  and  divide  the 
equal  one-half  part  of  my  said  estato  to  and  among  the  chil- 
dren of  my  said  sister,  Kate  E.  Leach,  share  and  share  alike, 
and  in  the  event  of  any  such  children  being  minors,  it  is  my 
wish  that  their  father  shall  have  no  power  or  control  to  dis- 
pose of  any  share  or  shares  bequeathed  to  such  children  by  me. 
On  the  death  of  my  said  sister,  Mary  A.  Charles,  to  pay  over, 
distribute  and  divide  the  other  equal  one-half  part  of  my  said 
estate  to  and  among  the  children  of  my  said  sister,  Mary  A. 
Charles,  share  and  share  alike.'^    Mrs.  Leach  had,  at  the  time 
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of  the  death  of  the  testator,  three  children,  all  of  whom  are 
still  living  and  are  now  of  full  age.  These  children  have  exe- 
cuted-an  inBtrument  purporting  to  transfer  to  their  mother  all 
the  interest  which  they  have  by  virtue  of  the  will,  and  their 
mother  by  another  instrument  has  assumed  to  release  to  her- 
self the  income  of  the  share  directed  by  the  will  to  be  paid 
to  her,  claiming  to  be  vested  with  the  remainder  interest  in 
the  property  from  which  such  income  was  derived.  It  is  now 
contended  in  her  behalf  that  the  trust  created  by  the  will  in 
favor  of  Mrs.  Leach  and  her  children  is  extinguished,  and  that 
she  is  entitled  to  an  immediate  payment  and  transfer 
of  one-half  of  the  residuary  estate,  reliance  being  placed 
upon  the  provisions  of  section  3  of  chapter  417  of 
the  Laws  of  1897,  and  section  83  of  article  3  of  the 
Real  Property  Law,  chapter  547  of  the  Laws  of  1896.  These 
statutes  have  application  only  to  a  case  where  the  beneficiary 
of  the  trust  sought  to  be  terminated  is  also  entitled  in  his  own 
right  to  the  remainder  of  the  fund  or  the  estate.  It  is  not 
sufficient  that  he  shall  have  acquired  rights  which  may  prob- 
ably ripen  into  absolute  title,  but  which  amount  to  something 
less  than  a  present  legal  title  to  the  entire  remainder.  The 
solution  of  the  present  question  must,  therefore,  depend  upon 
the  inquiry  as  to  whether  Mns.  Leach,  by  the  deed  from  her 
children,  has  acquired  such  a  title.  Mills  v.  Mills,  50  App. 
Div.  221.  The  rights  of  the  children  are  something  less  than 
absolutely  vested  interests.  No  devise  or  bequest  is  made  to 
them  directly,  and  no  direct  gift  is  made  to  them.  They  are 
to  receive  the  bounty  of  the  testatrix  from  the  executors,  and 
not  until  after  the  death  of  their  mother.  They  will  then  take 
as  members  of  a  class,  to  wit,  the  children  of  their  mother. 
"  The  case  is,  therefore,  within  that  class  of  cases  which  es- 
tablish the  principle  that  where  final  division  and  distribution 
is  to  be  made  among  a  class  the  benefits  of  the  vdW  must  l>e 
confined  to  those  persons  who  are  included  within  the  class  at 
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the  date  when  the  distribution  or  division  is  directed  to  be 
made.  In  such  case  the  gift  is  contingent  upon  survivorship, 
and  that  survivorship  at  the  time  of  distribution  is  an  essen- 
tial condition  to  the  vesting  of  an  interest  in  the  subject  of 
the  gift."  Per  Rumsby,  J.,  in  Clark  v.  Cammann,  14  App. 
Div.  127,  130,  affd.,  160  N.  Y.  315 ;  Delafield  v.  Shipman, 
103  id.  463 ;  Matter  of  Baer,  147  id.  352 ;  Matter  of  Crane, 
164  id.  71,  80.  The  deeds  of  the  children  of  Mrs.  Leach  con- 
veyed no  title  whatever.  It  is  true  that,  if  they  survive  their 
mother  and  the  deeds  contain  covenants  for  title,  the  deed  of 
each  may  become  operative  as  an  estoppel  against  him.  But  if 
they  should  all  die  before  her  the  title  may  pass  by  inheritance 
from  the  testatrix,  and  any  other  child  bom  to  Mrs.  Leach 
would  have  the  right  to  a  share.  This  conclusion  requires  the 
continuance  of  the  trust  property  in  the  hands  of  the  executors. 
Decreed  accordingly. 


Matter  of  the  Estate  of  Heney  Dusenbuey,  Deceased. 

{Surrogate's  Court,  New  York  County,  Filed  April,  1901.) 

Partition — Distbibution  to  Cbeditobs  of  the  Shabe  of  a  Decedent 
Paid  Into  Coubt—Oode  C.  P.,  §  1538,  as  Am*d  in  1897. 

Where  the  Supreme  Court  has,  in  an  action  for  partition,  directed 
that  the  undivided  share  of  a  tenant  in  common  who  died  intestate, 
less  costs,  expenses  and  liens,  be  paid  into  court,  three  years  not  hav- 
ing elapsed  from  the  commencement  of  the  action  to  the  issue  of  let- 
ters of  administration  upon  his  estate,  and  thereafter  and  within  three 
years  from  such  issue  his  creditors  proceed  in  the  court  of  the  surro- 
gate to  sell  his  real  property  for  payment  of  his  debts,  the  latter  court 
must  progress  the  proceeding  so  far  as  to  determine  the  liens  of  the 
creditors  upon  the  moneys  deposited,  as  these  represent  the  share;  the 
surrogate  must  make  the  certificate  provided  for  by  Code  C.  P.,  fi  1538 
as  amended  in  1897,  as  the  certificate  is  a  condition  precedent  to 
final  distribution,  but  distribution  itself  must  be  made  by  the  Supreme 
Court  and  particularly  where  that  court  has  declined  to  allow  the 
Surrogate's  Court  to  make  it. 
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Proceeding  to  sell  the  real  property  of  the  decedent  for  the 
payment  of  his  debts. 

Lamed  &  Marks,  for  administrator;  J.  C.  (yConor,  for  re- 
spondent Edson;  William  G.  Brown,  for  heir  and  creditor, 
Elizabeth  Dnsenbury. 

Thomas,  S. —  This  proceeding  to  sell  the  lands  of  the  de- 
ced^it  for  the  payment  of  his  debts  was  commenced  after  the 
property  sought  to  be  reached  had  been  sold  under  a  judgment 
rendered  by  the  Supreme  Court  in  an  action  of  partition.  The 
interest  of  the  decedent  in  the  property  was  an  undivided  one- 
third,  and  one-third  of  the  net  proceeds  of  the  sale,  after  the 
payment  of  costs  and  specific  liens,  was,  pursuant  to  section 
1538,  Code  of  Civil  Procedure,  deposited  with  the  chamber- 
lain of  the  city  of  New  York,  three  years  not  having,  then 
expired  since  letters  of  administration  on  the  estate  of  the 
decedent  had  been  issued  out  of  this  court.  Notwithstanding 
such  sale  the  proceeds  of  the  real  property  of  the  decedent 
stood  in  the  place  of  the  land  until  final  distribution,  and  this 
proceeding,  having  been  seasonably  commenced  within  three 
years  after  the  issuance  of  letters,  may  progress  to  a  decree, 
and  "the  directions  contained  in  the  decree,  relating  to  the 
property  sold,  are  deemed  to  relate  to  those  proceeds."  Code 
Civ.  Pro.,  §  2797.  The  general  policy  of  legislation  in  this 
State  has  been  to  sustain  the  right  of  creditors  of  a  decedent, 
whose  personalty  was  inadequate,  to  enforce  payment  from 
his  real  property,  but  the  methods  in  which  the  proceeds  of 
property  converted  into  cash  by  the  decree  of  a  court  other 
than  the  Surrogate's  Court  could  be  reached  have  not  always 
been  uniform.  As  to  real  property  sold  to  satisfy  a  mortgage, 
the  surplus  remaining  after  satisfying  specific  liens  is  required 
to  be  paid  into  the  Surrogate's  Court  having  jurisdiction  to 
distribute  the  personal  estate  of  the  decedent,  or  to  the  county 
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treasurer  subject  to  the  order  of  the  Surrogate's  Court.     Code 
Civ.  Pro.,  §;  2798.     The  surrogate  may  thereupon  continue  a 
proceeding  previously  commenced  against  the  real  property  or 
entertain    any  new  proceeding   subsequently  commenced    and 
make  a  decree  for  the  final  distribution  of  the  fund.     Code 
Civ.  Pro.,  §  2799.     In  other  words,  the  Surrogate's  Court  is 
given  jurisdiction  in  the  distribution  of  surplus  arising  from 
sales  in  foredoeure  to  pay  therefrom  the  debts  of  a  decedent 
properly  chargeable  against  his  real  property,  and  also  to  di- 
rect the  payment  of  the  balance  to  his  heirs-at-law.     The  in- 
terest of  a  decedent  in  real  property  sold  under  a  judgment 
of  a  court  having  general  jurisdiction  in  an  action  for  parti- 
tion, but  which  is  subject  to  the  claims  of  creditors,  has  been 
differently  treated.    By  section  1538,  Code  of  Civil  Procedure, 
as  it  stood  prior  to  the  amendment  of  1896,  it  was  provided 
as  follows :    "  If  the  complaint  in  such  action  (in  pailition) 
alleges,  and  it  is  made  to  appear  by  proof  that  there  are  un- 
paid debts  of  said  deceased  payable  out  of  his  estate,  the  prem- 
ises sought  to  be  partitioned  may  be  sold  free  from  such  debts, 
and  the  money  produced  by  such  sale  shall  be  brought  into 
court,  and  the  same,  or  so  much  thereof  as  may  be  necessary, 
shall  be  used  for  the  payment  of  such  debts  in  the  same  man- 
ner as  debts  of  a  deceased  person  are  paid  from  the  proceeds 
of  sale  of  real  estate  in  the  Surrogate's  Court.     And  the  court 
in  which  said  action  is  brought  may  proceed  to  ascertain  such 
debts  and  direct  their  payment  from  such  proceeds  or  such 
court  may  direct  such  money  to  be  paid  into  the  proper  sur- 
rogate's court,  and  direct  the  same  to  be  administered  as  if  the 
sale  of  such  interest  in  said  land  had  been  made  upon  the  de- 
cree of  such  surrogate."    It  will  be  observed  that  it  was  made 
discretionary  with  the  court  which  adjudged  the  sale  to  pro- 
tect the  creditors  of  the  decedent  by  a  proceeding  under  its 
own  immediate  control  and  supervision  or  to  direct  the  fund 
to  be  paid  into  the  Surrogate's  Court  for  distribution  there. 
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Because  of  this,  a  practice  grew  up  in  this  court  to  refuse  to 
entertain  any  application  for  the  disposition  of  a  fund  cre- 
ated by  a  sale  under  a  judgment  of  the  Supreme  Court,  until, 
by  an  order  of  the  Supreme  Court,  it  was  made  clearly  to 
appear  that  it  was  the  desire  of  that  tribunal  that  we  should 
proceed.  This  led  to  my  previous  memorandum  in  this  matter 
to  the  effect  that  such  an  order  should  be  applied  for.  It  now 
appears  that  an  application  to  the  Supreme  Court  for  a  modi- 
fication of  the  judgment  of  partition  or  for  an  order  subjecting 
the  distribution  of  the  fund  to  the  jurisdiction  of  this  court 
has  been  denied.  I  am  now  of  the  opinion  that  this  denial 
was  entirely  proper  and  that,  under  Code  of  Civil  Procedure, 
section  1538,  as  it  now  stands,  the  final  distribution  of  the 
fund  must  remain  with  the  Supreme  Court,  but  that  this  court 
must  nevertheless  progress  the  present  proceeding  to  determine 
the  liens,  if  any,  of  creditors  of  the  decedent.  This  new  sec- 
tion 1538  is  quite  long  and  its  precise  meaning  is  only  to  be 
gathered  upon  attentive  perusal,  but  some  fundamental  pur- 
poses sought  to  be  accomplished  quite  dearly  appear.  It  is 
discretionary  with  the  court  to  direct  that  the  land  be  sold 
"free  from  the  lien  of  every  debt  of  such  decedent  or  dece 
dents,  except  debts  which  were  a  lien  upon  the  premises  be- 
fore the  death  of  such  decedent  or  decedents."  If  such  a 
direction  is  made  and  the  action  is  brought  before  three  years 
have  elapsed  from  the  granting  of  letters  of  administration 
or  letters  testamentary  of  a  decedent  from  whom  the  plaintiff 
derived  his  title,  or  of  a  deceased  person  who,  if  living,  should 
be  a  party  to  the  action,  the  share  of  the  proceeds  of  the  sale 
which  would  have  belonged  to  such  deceased  person,  or  to  his 
grantee,  must  be  paid  into  court  "  to  await  the  further  order 
in  the  premises."  l^o  final  distribution  of  this  money  can  be 
made  until  it  is  made  to  appear  by  the  certificate  of  the  sur- 
rogate that  the  time  within  which  a  proceeding  could  he 
brought  in  the  Surrogate's  Court  for  the  mortgage,  lease  or 
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sale  of  the  real  property  of  said  decedent  for  the  pajment  of 
his  debts  or  funeral  expenses^  or  both,  has  expired^  and  that 
no  such  proceeding  is  pending.  "No  payment  of  any  kind  can 
be  made  from  the  fund  until  this  certificate  is  obtained^  ex- 
cept upon  a  bond  to  the  People  of  the  State  of  New  York 
being  furnished,  to  the  effect  that  the  party  withdrawing  a 
part  of  the  deposit  "  will  pay  any  and  all  claims  .  .  . 
when  thereunto  required  by  order  of  the  court  or  by  order  of 
the  surrogate  or  of  the  surrogate's  court  in  a  proceeding  to 
mortgage,  lease,  or  sell  the  real  property  of  such  decedent." 
In  the  present  case  the  share  of  the  decedent  in  the  proceeds 
of  the  sale  of  the  real  property  in  which  he  had  an  interest 
has  been  paid  to  the  city  chamberlain  in  pursuance  of  these 
provisions  of  law,  because  the  time  had  not  expired  for  the 
commencement  of  a  proceeding  in  this  court  by  a  creditor  to 
obtain  satisfaction  of  his  claim  thereon.  The  deposit  could 
have  had  no  other  purpose,  and  no  other  purpose  is  claimed. 
The  certificate  of  a  surrogate  upon  which  alone  the  fund  can 
be  distributed  cannot  be  given  while  this  proceeding  is  pend- 
ing. It  must  continue  pending  imtil  it  is  ended  by  an  appro- 
priate decree.  Just  what  the  form  of  that  decree  will  be  it  is 
not  necessary  at  this  time  to  determine.  It  should  certainly 
be  so  framed  as  to  enable  a  successful  creditor  to  enforce  a  bond 
given  as  prescribed  on  the  withdra^\'*al  of  a  part  of  the  fund. 
Just  as  certainly  it  ought  not  to  assume  to  direct  the  chamber- 
lain to  pay  out  money  held  by  him  subject  solely  to  the  orders 
of  the  Supreme  Court.  It  is  confidently  believed  that,  on  being 
satisfied  of  the  correctness  of  the  conclusions  now  reached,  the 
Supreme  Court  will  so  frame  its  order  as  to  protect  every  sub- 
stantial right  which  this  court  shall  assert  by  its  decree.  An 
order  of  reference  will  be  made  to  take  evidence  with  regard  to 
all  the  issues  raised  by  the  pleadings,  and  to  report  the  same 
with  the  referee's  opinion  thereon. 
Decreed  accordingly. 
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Matter  of  the  Estate  of  Jacob  Cbouse^  Deceased. 

{Surrogate's  Court,  Onondaga  County,  Filed  April,  1901.) 

Tbansfeb  Tax — Exemption  Refused  Corfobatiox  Exempt  from  Gen- 
eral Taxation— L.  1900,  ch.  382,  §  2. 

Section  243,  added  in  1900  to  the  transfer  tax  article  of  the  Tax 
Law  of  1896,  deprived  corporations,  exempt  by  sub-division  7  of  sec- 
tion 4  of  the  Tax  Law  from  taxation  on  their  real  and  personal  prop- 
perty,  of  the  exemption  from  the  transfer  tax  theretofore  given  them 
by  section  220  of  the  transfer  tax  article. 

A  corporation  organized  exclusively  for  an  educational  purpose  is 
no  longer  exempt  from  the  tax. 

Appeal  by  the  Syracuse  IJniveiBity  from  an  assessment  of  a 
transfer  tax  upon  its  legacy  of  $10,000. 

James  B.  Brooks,  for  Syracuse  University ;  John  McLennan, 
for  State  Comptroller. 

Glass^  S. — ^This  is  an  appeal  by  the  Syracuse  University 
from  an  assessment  of  a  transfer  tax  upon  its  legacy  of  $10,000 
under  the  will  of  Jacob  Crouse,  deceased.  The  university  con- 
tends that  its  legacy  is  exempt  from  the  tax  because  it  is  a  cor- 
poitation  whose  real  and  personal  property  is  exempt  from  gen- 
eral taxation,  and,  tlierefore,  does  not  come  within  the  class  of 
corporations  upon  whose  legacies  the  Transfer  Tax  Law,  now 
known  as  article  10  of  tbe  Tax  Law,  imposes  a  tax. 

It  is  conceded  that  the  legacy  in  question  would  be  exempt 
for  the  reason  stated  except  for  the  enactment  of  chapter  382 
of  the  Laws  of  1900,  and  the  question  on  this  appeal  is  whether 
or  not  said  act  of  1900  had  the  effect  to  repeal  the  exemption 
from  the  transfer  tax  which  theretofore  existed  in  favor  of 
charitable,  benevolent  and  educational  institutions,  organized 
under  the  laws  of  this  State  so  far  as  concerns  institutions 
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whose  exemption  from  general  taxation  depends  upon  the  pro- 
visions of  section  4  of  the  Tax  Law. 

The  tax  laws  of  this  State,  by  chapter  908  of  the  Laws  of 
1896,  were  consolidated  into  one  law  known  as  the  Tax  Law, 
constituting  chapter  34  of  the  General  Laws  of  the  State,  di- 
vided into  twelve  articles,  with  sections  numbered  consecutively 
throughout  the  act. 

The  tenth  article,  comgosed  of  sections  220-242,  inclusive, 
was  a  revision  of  all  the  statutes  relating  to  the  tax  upon  trans- 
fers. 

The  first  section  of  article  10,  numbered  220,  provides  as 
follows : 

^'  A  tax  shall  be  and  is  hereby  imposed  upon  the  transfer  of 
any  property,  real  or  personal,  of  the  value  of  five  hundred 
•dt)llars  or.  over  ...  to  persons  or  corporations  not  ex- 
•empt  by  law  from  taxation  on  real  or  personal  property  "  iu 
certain  cases,  including  transfers  by  will  and  by  intestate  laws. 

Section  4  of  the  Tax  Law  provides  as  ioWows: 

"  §  4.  Exemptions  from  taxation. 

*^  The  following  property  shall  be  exempt  from  taxation : 
... 

"  3.  Property  of  a  municipal  corporation  of  the  State  held 
for  public  use,  except  the  portion  of  such  property  not  within 
the  corporation.     .     .     . 

"  7.  The  real  property  of  a  corporation  or  association  or- 
ganized exclusively  for  the  moral  or  mental  improvement  of 
men  or  women,  or  for  religious,  Bible,  tract,  charitable,  bene- 
volent, missionary,  hospital,  infirmary,  educational,  scientific, 
literary,  library,  patriotic,  historical  or  cemetery  purposes,  or 
for  the  enforcement  of  laws  relating  to  children  or  animals,  or 
for  two  or  more  of  such  purposes,  and  used  exclusively  for 
carrying  out  thereupon  one  or  more  of  such  purposes,  and  the 
personal  property  of  any  such  corporation  or  association  shall 
be  exempt  from  taxation." 
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Ten  otter  subdivigioiis  follow,  descriptive  of  property  ex- 
empt from  taxation,  not  neoesfiary  to  be  detailed  here. 

It  IB  plain,  therefore,  that  the  legacy  to  the  university  would 
be  exempt  from  the  transfer  tax  if  only  sections  220  and  4  of 
the  Tax  Law  were  to  be  considered,  because  the  university  be- 
ing an  educational  institution  is  exempt  from  taxation  on  its 
real  and  personal  property,  and  the  transfer  tax  is  not  imposed 
upon  any  corporation  whose  real  or  personal  property  is  ex* 
empt  from  general  taxation. 

The  Legislature  of  1900,  however,  by  section  2  chapter  382 
of  its  laws,  enacted  as  follows: 

"  §  2.  Article  ten  of  such  chapter  (L.  1896,  chap.  908)  is 
hereby  amended  by  adding  a  section  to  be  section  two  hundred 
and  forty-three,  ix)  read  as  follows : 

"  §  243.  Exemptions  in  article  one  not  applicable.  The  ex- 
emptions enumerated  in  section  four  of  the  tax  law,  of  which 
this  article  is  a  part,  shall  not  be  construed  as  being  applicable 
in  any  manner  to  ihe  provisions  of  article  ten  hereof." 

What  was  the  purpose  of  the  Legislature  in  parsing  this 
amendment  ?  If  effect  is  to  be  given  to  the  language  employed, 
if  only  ordinary  meanings  are  to  be  attributed  to  the  words  used 
by  the  law-making  power,  it  seems  impossible  to  believe  that 
the  Legislature  intended  anything  else  than  to  obliterate  what- 
ever application  the  exemption  provisions  of  section  4  then  had 
to  the  provisions  of  the  Transfer  Tax  Law. 

It  is  true  that  in  one  sense  the  exemptions  enumerated  in 
section  4  had  no  application,  and  never  were  intended  to  have 
application,  to  the  provisions  of  the  Transfer  Tax  Law;  for 
the  tax  from  which  there  is  exemption  under  section  4  is  a  tax 
upon  property  itself,  while  the  tax  imposed  by  the  Transfer 
Tax  Law  is  a  tax  upon  the  transfer  of  property. 

But  was  it  in  this  sense  that  the  Legislature  used  the  term 
"  applicable  "  in  the  amendment  in  question  as  contended  by 
the  learned  counsel  for  the  university  ?    Was  this  law  passed 
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merely  to  declare  as  law  that  which  was  already  plain  upon  the 
face  of  the  statutes  ? 

Is  it  not  more  reasonable,  more  natural  to  conclude  that 
the  purpose  of  the  Legislature  was  to  make  some  change  in  the 
law  as  it  then  stood,  to  accomplish  something  in  the  way  of 
broadening  the  field  for  the  operation  of  the  Transfer  Tax 
Law;  to  bring  in  new  subjects  and  new  objects  of  taxation ? 

The  present  laws  relating  to  taxable  transfers  are  a  compila- 
tion and  revision  of  fifteen  years  of  legislation  upon  the  sub- 
ject, beginning  with  the  Collateral  Inheritance  Tax  Act  of 
1885.  Its  development  has  been  to  a  great  extent  in  the  form 
of  amendments  seeking  to  enlarge  the  field  of  taxation,  and  to 
break  down  the  barrieiB  which  separated  the  exempt  from  the 
non-exempt.  Judicial  decisions  tending  to  limit  the  scope  of 
the  law  have  been  closely  followed  by  new  legislation  abolish- 
ing the  exemptions  declared  by  the  courts  to  exist.  The  con- 
stant effort  seems  to  have  been  to  bring  more  persons  and  more 
property  within  the  operation  of  the  law. 

It  is  a  significant  circumstance  to  be  taken  into  consideration 
in  arriving  at  the  intention  of  the  Legislature  in  passing  the 
amendment  of  1900  that  shortly  prior  thereto  the  Court  of  Ap- 
peals had  held  in  Matter  of  Thrall,  157  N.  Y.  46,  argued  at 
the  October  term,  1898,  that  a  legacy  to  a  corporation  whose 
property  was  exempt  from  general  taxation  by  virtue  of  the 
provisions  of  section  4  of  the  Tax  Law,  was  exempt  from  the 
transfer  tax.  In  that  case  there  was  a  legacy  of  $30,000  to 
the  cily  of  Middletown  for  the  construction  of  a  public  library 
building.  The  surrogate  of  Orange  county  had  held  the  legacy 
to  be  exempt  from  the  transfer  tax.  The  Court  of  Appeals  sus- 
tained the  ruling  of  the  surrogate  upon  the  ground  that  section 
220  of  the  Tax  Law  imposes  a  transfer  tax  only  upon  persons 
or  corporations  not  exempt  from  taxation  upon  their  real  or 
personal  property,  and  section  4  of  the  Tax  Law  exempts  from 
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general  taxation  the  property  of  a  municipal  corporation  in 
the  State  held  for  a  public  use. 

That  decision  reversed  the  ruling  of  the  Appellate  Division 
and  established  beyond  all  controversy  that  the  exempting  pro- 
visions of  section  4  did  in  fact  apply  to  the  provisions  of  ar- 
ticle 10  in  the  sense  that  they  must  have  been  considered,  as 
the  law  then  stood,  in  determining  whether  any  particular  per- 
son or  corporation  came  within  the  class  of  persons  or  corpora- 
tions upon  whose  legacies  a  transfer  tax  was  imposed  by  sec- 
tion 220,  viz.,  the  "  non-exempt "  class. 

The  amendment  of  1900  following  so  closely  upon  the  heels 
of  this  decision  was,  in  my  judgment,  prompted  by  it,  and 
was  intended,  not  to  declare  the  law  as  it  already  existed,  but 
to  effect  a  change  in  the  then  law,  and  no  less  a  change  than  to 
'hereafter  deny  exemption  from  the  transfer  tax  to  persons  aud 
corporations  whose  exemptions  from  general  taxation  on  their 
real  or  .personal  property  was  dependent  upon  the  provisions 
of  section  4  of  the  Tax  Law,  exception  being  made,  of  course, 
of  bishope  and  religious  corporations,  expressly  exempted  from 
the  transfer  tax  by  section  221. 

My  attention  has  been  called  to  the  recent  decision  of  Surro- 
gate Thomas^  of  New  York,  in  the-  Matter  of  the  Estate  of 
Huntington,  in  which  the  same  question  was  presented  as  is 
presented  in  this  case  and  in  which  he  reached  the  opposite 
conclusion. 

The  object  of  the  amendment  of  1900,  as  he  concludes,  was 
merely  to  make  it  clear  that  the  exemptions  under  section  4  of 
the  Tax  Law,  being  exemptions  of  property  and  not  of  trans- 
fers of  property,  have  no  application  to  the  provisions  of  article 
10,  which  article  relates  exclusively  to  a  tax  upon  transfers  of 
property  and  not  upon  the  property  itself.    He  says : 

"  The  Transfer  Tax  Act  imposes  a  tax  on  transfers  and  cre- 
ates no  new  tax  on  the  property  itself.  The  exemptions  men- 
tioned in  sectiofn  4  of  the  Tax  Law  are  not  on  transfers,  but  on 
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property,  and  they  should  not  be  construed  as  being  applicable 
in  any  manner  to  the  provisions  of  article  10  concerning  tlie 
transfer  tax.  The  new  section  created  by  the  amendment  so 
enacts,  and  so  makes  plain  a  subject  which  invites  coufusion. 
This,  in  my  judgment,  was  its  whole  intent  and  purpose,  and  to 
this  its  meaning  should  be  limited."  I 

The  learned  surrogate's  reasoning  proceeds  upon  the  theory 
that  no  part  of  the  exemptions  enumerated  in  section  4  were  in 
fact  ever  applicable  or  intended  by  the  Legislature  to  be  applica- 
ble to  the  provisions  of  the  Transfer  Tax  Law,  and  argues,  in 
eflfect,  that  there  being  no  application  in  fact  existing,  the 
amendment  was  not  intended  to  do  away  with  any  application, 
but  was  intended  for  another  purpose  ©bated  in  his  opinion. 
The  error  of  his  reasoning,  as  it  appears  to  me,  lies  in  the  as- 
sumption that  no  part  of  the  exemption  provisions  of  section  4 
was  in  fact  applicable  to  the  provisions  of  the  Transfer  Tax 
Law,  for  everyone  must  concede  that,  if  the  exempting  provi- 
sions of  section  4  did  in  fact  in  any  manner  apply  to  the  pro- 
visions of  article  10,  the  Legislature  by  the  amendment  in  ques- 
tion must  have  meant  to  annul  such  application  for  the  futun*. 

Of  necessity,  all  of  the  provisions  of  section  4  which  pointed 
out  persons  or  corporations  whose  real  or  personal  property  was 
exempt  from  general  taxation  were,  by  relation,  applicable  to 
the  provisions  of  the  Transfer  Tax  Law,  because  by  section  220 
of  the  Transfer  Tax  Law  that  tax  was  imposed  only  upon  per- 
sons or  corporations  whose  real  or  personal  property  was  not  ex- 
empt from  taxation.  The  Court  of  Appeals  had  so  held  in  the 
Thrall  case  above  mentioned. 

Without  question  there  are  some  exemptions  of  property 
mentioned  in  section  4,  like  the  exemption  of  deposits  in  sav- 
ings banks,  for  instance,  mentioned  in  the  fourteenth  subdivi- 
sion of  the  section,  which  were  not  applicable  and  were  never 
intended  to  be  applicable  to  the  provisions  of  article  10,  for  the 
reason  stated  by  the  learned^  surrogate,  that  in  the  one  case  the 
tax  imposed  was  upon  the  property,  and  in  the  other  case,  upon 
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the  transfer  of  property.  But  this  cannot  be  said  of  all  the 
provisiona  of  the  aeotion.  Other  and  more  numerous  part? 
designate  persons  and  corporations  whose  real  or  personal  prop- 
erty is  exempt,  and  thereby  necessarily  must  have  been  con- 
sidered in  determining  whether  any  particular  person  or  cor- 
poration came  within  the  daae  of  persons  or  corporations  desig- 
nated by  section  220  as  '^  not  exempt  by  law  from  taxation  on 
real  or  personal  property."  In  that  sense  the  exempting  pro- 
visions of  section  4  were  applicable  to  the  provisions  of  article 
10. 

To  my  mind  the  Legislature  intended  just  what  it  said  when 
it  enacted  that  the  exemptions  enumerated  in  section  4  shall 
not  be  construed  as  being  applicable  in  any  manner  to  the  pro- 
visions of  article  10 ;  it  included  all  of  the  exemptions  of  seo- 
tion  4',  and  it  was  emphatic  in  declaring  that  they  shall  not  be 
construed  as  being  applicable,  in  any  manner.  They  are  no 
longer  applicable,  for  any  purpose,  in  connection  with  the 
Transfer  Tax  Law ;  they  cannot  be  considered  even  for  the  pur- 
pose of  ascertaining  whether  any  particular  person  or  corpora- 
tion, whose  legacy  is  sought  to  be  subjected  to  the  transfer  tax, 
is  or  is  not  exempt  from  taxation  on  its  real  or  personal  prop- 
erty. 

As  w«s  said  by  the  learned  surrogate  of  Suffolk  county  in 
Matter  of  Howell,  34  Misc.  Rep.  40,  regarding  the  amendment 
in  question :  "  It  is  doubtless  true,  as  argued,  that  repeals  by 
implication  are  not  favored,  that  the  taxing  power  is  an  ex- 
traordinary powder,  that  it  should  not  be  exercised  doubtfully, 
but  only  in  cases  where  a  clear  right  to  impose  tax  exists. 
j!TevertheleeB  the  act  of  1900  cannot  be  nullified  and  disre- 
garded. The  L^slature  must  have  had  some  purpose  in  mind 
wh^i  it  was  placed  on  the  statute  book,  and  while  sections  4 
and  220  are  not  expressly  repealed,  yet  section  243  says,  in 
effect,  that  in  asseesing  and  fixing  the  transfer  tax,  section  4 
shall  be  left  out  of  consideration  entirely." 
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Furthermore,  the  L^slature  of  1901  has  given  practical 
construction  to  the  amendment  in  question  by  passing  a  law 
which  amends  the  law  relative  to  taxable  transfers,  by  exempt- 
ing therefrom  legacies  to  Bible  and  tract  societies.  It  may  be 
that  the  amendment  of  1901  is  but  the  prelude  to  a  repeal  in 
the  near  future  of  the  whole  of  the  1900  amendment,  and  the 
State  of  New  York  will  soon  resume  its  accustomed  attitude  of 
liberality  towards  benevolent,  charitable  and  educational  insti- 
tutions in  respect  to  all  taxation;  but  while  the  statute  re- 
mains in  its  present  form  it  is  the  duty  of  this  court  to  enforce 
it  as  the  Legislature  plainly  intended  it  should  be  enforced. 

It  is  not  to  be  denied  that  the  construction,  adopted  by  this 
court,  of  the  amendment  in  question  is  open  to  some  objec- 
tions; they  are  not  sufficient,  however,  in  my  opinion,  to  cast 
doubt  upon  the  correctness  of  the  conclusion  reached.  The 
amendment,  if  so  construed,  is  contrary  to  the  general  policy 
of  the  State  to  make  taxation  equal  and  to  measure  exemptions 
by  a  standard  common  to  all,  because  if  such  is  the  proper  con- 
struction, exemption  from  the  transfer  tax.  although  taken  away 
from  corporations  exempt  from  general  taxation  under  section  4 
of  the  general  law,  remains  to  corporations  which  have  been  ac- 
corded exemption  from  general  taxation  by  special  laws.  The 
force  of  that  objection,  however,  is  dispelled  when  one  recalls 
the  piece-meal  manner  in  which  the  Transfer  Tax  Law  has  been 
built  up.  It  is  still,  doubtless,  in  the  process  and  period  of  ex- 
periment and  formation,  and  certainly  can  make  no  daim  to 
being  a  complete  law,  or  even  to  being  a  commendable  law  in 
respect  to  form  or  diction. 

The  construction  adopted  is  also  open  to  the  criticism  that 
it  necessitates  the  conclusion  that  the  Legislature  was  willing 
to  reverse,  so  far  as  the  transfer  tax  is  concerned,  the  State's 
previous  attitude  of  liberality  toward  worthy  institutions  en- 
gagied  in  the  uplifting  of  mankind,  and  in  ministering  to  their 
needs  and  comfort.     But  the  Transfer  Tax  Law  never  was  a 
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liberal  statute;  almost  eveiy  Legislature  since  the  Collateral 
Iiiheritaiice  Tax  Law  was  passed  has  left  the  law  relating  .to 
taxation  on  inheritances  or  upon  transfers  less  liberal  .than  it 
found  it.  Whether  wisely  or  not,  whther  humanely  or  not,  the 
constant  teaidency  of  the  l^slation  of  these  days,  in  this  State, 
regarding  all  kinds  of  taxation,  is  to  remove  exemptions  and 
enlarge  the  scope  of  the  law. 

Everything  considered,  no  doubt  remains  in  my  mind  of  the 
intention  of  the  Legislaiture,  when  it  enacted  the  amendment 
of  1900,  to  take  away  the  privilege  of  exemption  now  claimed 
by  the  appellant. 

An  order  may  be  entered  dismissing  the  appeal,  without  costs, 

Appeal  dismissed,  without  costs. 


Matter  of  the  Appeal  from  the  Transfer  Tax  Assessed  Upon 
the  Estate  of  Nathan  F.  Gbaves,  Deceased. 

{Surrogated a  Court,  Onondaga  County,  Filed  April,  1901.) 

1.  Tkansfes  Tax — ^Exemption  RiarnsED  Trustees  fob  Chabitabuc  Pur- 

poses Where  There  Was  no  Ikoorforahon — ^R£Mai>'der  or  a  T^ust 
Passing  to  the  Court  Not  Taxable — L.  1900,  ch.  382,  S  2,  Not  Re- 
troactive. 

A  devise  and  bequest  of  a  residuary  estate  to  trustees,  in  order  to 
found,  erect  and  maintain  a  home  for  a^ped  persons  incapable  of  sup- 
porting themselves  or  having  slender  means  of  support,  is  not  exempt 
from  the  transfer  tax  under  the  Tax  Law  as  it  stood  when  passed 
in  1896,  as  persons,  not  a  corporation  or  an  association,  are  not  en- 
titled under  sub-division  7  of  section  4  of  that  law  to  exemption  from 
gieneral  taxation,  even  though  the  transfer  to  them  was  for  a  chari- 
able  or  benevolent  purpose,  and  hence  they  cannot  be  exempt  from  the 
transfer  tax. 

2.  Same. 

Where,  however,  the  devise  and  bequest  to  the  trustees  are  meas- 
ured by  two  lives  in  being,  the  transfer  tax  can  be  imposed  on  the 
value  thereof  during  those  two  lives  only;   the  remainder  not  being 
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taxable  as  it  will  pass  to  the  Supreme  Court  which  is  a  branch  of  the 
State  government. 

The  transfer  tax  is  to  be  determined  by  the  law  as  it  stood  when 
the  .testator  died  and  the  amendatory  act  (L.  1900,  ch.  382,  §  2)  i* 
not  to  be  given  any  retroactive  effect. 

Revised,  66  App.  Div.  267. 

Appeal  from  an  order  assessing  a  tax  of  five  per  cent  upon 
the  bequest  and  devise  of  the  residue  of  the  estate  of  Xathan 
F.  Graves,  deoeaeed,  to  trustees  for  the  purpose  of  found  inar 
and  maintaining  a  charitable  and  benevolent  institution  to  he 
known  as  "  Graves'  Home  for  the  Aged.'' 

Augustus  C.  Stevens  and  G.  R.  Cook,  for  executors;  M.  A. 
Graves,  for  appellants ;  John  McLennan,  for  State  Comptroller, 
respondent 

Glass,  S. — This  is  an  appeal  from  the  assessment  of  a  tax 
of  five  per  cent,  upon  the  bequest  and  devise  of  the  residue  of 
the  estate  of  Nathan  F.  Graves,  deceased,  to  trustees  for  the 
purpose  of  founding  and  maintaining  a  charitable  and  bene- 
volent institution  to  be  known  as  the  "  Graves'  Home  for  the 
Aged."  The  appraiser  fixed  the  value  of  such  residue  at  tho 
sum  of  $90,243.23,  and  upon  his  report  a  tax  was  assessed 
thereon,  as  required  by  the  statute,  at  the  sum  of  $5,545.44, 
including  interest. 

The  bequest  and  devise  was  under  the  tenth  clause  of  the  will, 
which  provides  as  follows: 

"  I  give,  devise  and  bequeath  all  the  rest  and  residue  of  mv 
property  of  every  kind,  personal  and  real,  wherever  situate,  to 
my  trustees  hereinafter  named,  for  the  purpose  of  foundinir. 
erectixjg  and  maintaining  '  Graves'  Home  for  the  Aged,'  to  bo 
located  in  the  city  of  Syracuse  in  the  State  of  'New  York.  It 
is  intended  as  a  home  for  those  who,  by  misfortune,  have  be- 
come incapable  of  providing  for  themselves,  and  those  who  have 
slender  means  of  support.    The  institution  to  be  kno^vn  as  the 
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'  Graves'  Home  for  the  Aged.'  And  I  hereby  appoint  Charles 
E.  Stevens,  Rasselas  A.  Bonta  and  Maurice  A.  Graves  for  the 
trustees  to  execute  the  above  trust." 

It  is  claimed  in  behalf  of  the  executors  and  trustees  that  the 
legacy  and  devise  in  question  is  exempt  from  the  transfer  tax 
by  virtue  of  the  provisions  of  sections  4  and  220  of  the  Tax 
Law. 

The  Comptroller  on  the  other  hand  contends  that  no  exemp- 
ii<m  is  granted  by  the  sections  in  question ;  and  that  if  exemp- 
tion ever  did  exist  by  virtue  of  those  sections  of  the  Tax  Law,  it 
has  been  taken  away  by  the  amendment  of  1900  known  as  sec- 
tion 243  of  the  Tax  Law. 

Mr.  Graves  died  on  the  21st  day  of  July,  1896.  The  amend- 
menffa  of  1900,  passed  nearly  four  years  after  the  testator's 
death,  has  no  application  in  this  case,  in  my  opinion,  for  the 
reason  that,  even  if  the  Legislature  had  the  power  to  take  away 
an  exemption  then  existing  upon  any  transfer  previously  made, 
it  does  not  seem  reasonable  to  suppose  that  the  Legislature  had 
any  intention  so  to  do,  or  had  in  mind  any  retroactive  effect  of 
the  amendlment ;  so  that  the  question  of  the  exemption  of  this 
l^S^cy  and  devise  must  be  determined  upon  the  law  as  it  stood 
at  the  time  of  the  testator's  death.  That  is  foimd  in  chapter 
908  of  the  Laws  of  1896,  constituting  oh-apter  24  of  the  Gen- 
eral Laws  and  denominated  the* Tax  Law.  Section  220  imposes 
a  tax  upon  transfers  of  real  or  personal  property  in  certain 
oases,  including  those  by  will,  in  trust  or  otherwise,  "  to  persons 
or  corporations  not  exempt  by  law  from  taxation  on  real  or 
personal  property." 

Section  8  of  the  Tax  Law  is  as  follows : 

"  §  3.  Property  lia1>le  to  taxation. — ^All  real  property  within 
this  State,  and  all  personal  property  situated  or  ouTied  within 
this  State,  is  taxable  unless  exempt  from  taxation  by  law." 

Section  4  of  the  Tax  Law  in  seventeen  subdivisions  enumer- 
ates various  kinds  and  classes  of  property  which  it  declares 
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shall  be  exempt  from  taxation.  The  seventh  subdivision  is  the 
only  enumeration  which  could  by  any  possibility  be  claimed  to 
be  applicable  to  the  present  case,  and  that  is  as  follows : 

"  7.  The  real  property  of  a  corporation  or  association  organ- 
ized exclusively  for  the  moral  or  mental  improvement  of  men 
or  women  or  for  .  .  .  charitable,  benevolent  .  .  . 
hospital,  infirmary  .  •  •  purposes  .  .  .  and  the  per- 
sonal property  of  any  such  corporation  or  association  shall  be 
exempt  from  taxaition." 

It  is  impossible  to  see  how  the  bequest  and  devise  to  the 
three  persons  named  can  be  said  to  be  to  a  corporation  or  asso- 
ciation organized  exclusively  for  either  of  the  purposes  named. 
The  legatees  and  deviseee  are  not  a  corporation  or  even  an  as- 
sociation within  the  meaning  of  the  statute,  for  the  statute  evi- 
dently contemplates  a  formal  organization,  under  some  law, 
of  a  body  of  persons  for  some  one  or  more  of  the  purposes  men- 
tioned, Allen  V.  Stevens,  161  N.  Y.  148.  The  transfer  of 
property  to  the  persons  named,  in  trust,  was,  it  is  true,  for  a 
charitable  and  benevolent  purpose,  but  the  statute  requires  that 
the  transfer  must  be  to  a  corporation  or  association,  organized, 
in  order  to  be  exempt  from  the  tax.  The  real  or  personal  prop- 
erty of  trustees  for  a  charitable  or  benevolent  purpose  has  not 
yet  been  accorded  exemption  from  general  taxation  by  the  laws 
of  this  State;  and  consequently  a  transfer  to  such  trustees  is 
subjected  to  a  tax  by  the  terms  of  section  220. 

The  devise  and  bequest  to  the  trustees  mentioned  was,  how- 
ever, only  for  a  period  measured  by  the  lives  of  Catherine  G. 
Roby  and  Helen  B.  Graves,  mention^d  in  the  eleventh  clause 
of  the  will. 

In  AUen  v.  Stevens,  supra,  construing  this  will,  the  Court 
of  Appeals  says :  '^  In  this  case  trustees  were  named,  and,  as 
the  eleventh  clause  of  the  will  expressly  prohibits  the  trustees 
from  holding  any  portion  of  the  testator's  property  longer  than 
the  lives  of  the  two  persons  in  being  therein  named,  it  must  be 
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lield  tliat  the  trustees  are  charged  with  the  management  and 
conduct  of  the  trust  until  the  expiration  of  a  period  measured 
bj  the  two  lives  in  being,  at  which  time  the  title  to  the  trust 
property  will  vest  in  the  Supreme  Court  under  the  statute." 

It  seems  to  follow  necessarily  from  the  decision  that  the 
transfer  tax  should  have  been  imposed  only  upon  the  value  of 
the  l^acy  and  devise  during  the  lives  of  the  two  persons  in  be- 
ing mentioned  in  the  eleventh  clause;  and  as  after  that  period 
the  title  to  the  trust  property  will  be  in  the  Supreme  Oourt^  the 
remainder  so  passing  to  the  Supreme  Court  is  exempt  from  the 
tax,  the  court  being  a  mere  branch  or  arm  of  the  State  govern- 
ment ;  and  in  the  nature  of  things,  untaxable ;  it  is  my  opinion, 
therefore,  that  the  assessment  of  the  tax  was  erroneous  in  so 
far  as  the  appraiser  did  not  confine  his  valuation  of  the  prop- 
erty bequeathed  and  devised  to  its  value  for  the  period  measured 
by  the  lives  of  the  two  persons  in  being  mentioned  in  the 
eleventh  clause  of  the  will,  but,  on  the  contrary,  assumed  that 
the  trustees  have  absolute  and  unlimited  ownership  of  the  resi- 
due of  the  estate. 

An  order  should  be  made,  therefore,  setting  aside  the  assess- 
ment of  the  tax  in  question  and  appointing  the  county  treasurer 
as  the  appraiser  to  fix  and  determine  the  fair  market  value  of 
the  legacy  and  devise  of  the  residue  of  the  estate  to  the  trustees 
during  the  lives  of  the  two  persons  mentioned  in  the  eleventh 
clause  of  the  will  and  adjudging  the  remainder  of  the  bequest 
and  devise  so  passing  to  the  Supreme  Court,  to  be  exempt  from 
the  tax. 

It  was  conceded  upon  the  hearing  that  the  assessment  of  a 
tax  upon  the  legacy  of  Helen  A.  Graves  should  be  set  aside,  for 
the  reason  that  her  legacy  lapsed  by  reason  of  her  death  prior  to 
that  of  the  testator;  and  also  that  the  le^cy  to  Maurice  A. 
Graves  individually  should  be  reduced  in  valuation  from 
$1,225  to  $225  and  a  corresponding  reduction  made  of  the  tax 
thereon. 

15 
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The  appellants  should  be  allowed  costs  upon  this  appeal,  to  be 
deducted  from  and  retained  by  them  out  of  any  interest  accru- 
ing or  otherwise  chargeable  upon  the  tax. 

An  order  accordingly  may  be  entered  on  five  days'  notice. 

Decreed  acoordingly. 


Matter  of  the  Transfer  Tax  Assessed  Upon  the  Estate  of  Reuel 

Lynn,  Deceased. 

{Surrogate's  Court,  Onondaga  County,  Filed  April,  1901.) 

Tbansfeb  Tax — ^When  the  Gbantee  of  a  Power  of  Dispositiok  Has  an 
Absolute  Fee — L.  1896,  ch.  547,  §  131. 

Under  a  testator's  devise  of  all  his  real  estate  to  his  wife  during 
life/' to  be  retained  or  disposed  of  as  she  may  think  proper,'*  no  re- 
mainder or  trust  being  limited  or  created,  she  takes  an  absolute  fee; 
and  hence  it  is  erroneous  to  assess  a  transfer  tax  on  the  testator'a 
heirs-at-law  on  the  tlieory  that  the  real  estate  descended  from  him  to 
them  merely  because  the  wife  died  without  executing  her  power  of 
disposition. 

Appeal  from  an  assessment  of  a  transfer  tax  upon  the  sup- 
posed inheritance  by  the  nephews  and  nieces  of  deceased,  of  cer- 
tain undivided  shares  of  real  estate  of  said  deceased  under  the 
Statutes  of  Descent 

William  Kennedy  and  William  G.  Cady,  for  appellant ;  John 
McLennan,  for  State  Comptroller,  respondent;. 

Glass^  S. — The  appeal  in  this  proceeding  is  from  the  assess- 
ment of  a  transfer  tax  upon  the  supposed  inheritance  by  the 
nephews  and  nieces  of  the  deceased,  of  certain  undivided  shares 
of  the  real  estate  of  said  deceased  under  the  Statutes  of  Descent. 
The  real  estate  consists  of  a  farm,  of  fiftv-six  acres  in  the  town 
of  Clay,  in  this  county.  The  theory  of  the  appraiser  upon 
whose  report  the  assessment  was  made,  is  that  because  a  power 
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I 

of  disposition  given  by  the  will  of  the  deceased  to  the  testator's 
wife,  who  survived  him,  was  never  exercised  by  her,  the 
premises  in  question  d^eeoended  to  the  heirs-at-law  of  the  testa- 
tor, some  of  whom  are  the  nieces  and  nephews  whose  shares 
have  been  taxed. 

The  testator  died  on  the  30th  day  of  November,  1899.  His 
wife  died  about  a  month  afterwards. 

The  testator  made  the  following  disposition  of  his  real  prop- 
erty by  the  first  clause  of  his  will,  as  follows : 

"  First,  I  give  and  devise  all  my  real  estate  of  what  nature 
or  kind  soever  to  my  wife  Maria  Lynn,  during  her  natural  life 
to  be  retained  or  disposed  of  as  she  may  think  proper.'^ 

The  widow  never  in  any  manner  disposed  of  the  real  prop- 
erty mentioned. 

These  facts  bring  the  case  precisely  within  the  provisions  of 
section  131  of  the  Real  Property  Law  of  this  State  (L.  1896, 
chap.  547),  which  is  as  follows:  "§  131.  When  grantee  of 
power  has  absolute  fee. — ^Where  such  (i.  e,,  by  reference  to  pre- 
ceding sections,  absolute  and  not  accompanied  by  a  tnist)  a 
power  of  disposition  is  given,  and  no  remainder  is  limited  on 
the  estate  of  the  grantee  of  the  power,  such  grantee  is  entitled 
to  an  absolute  fee." 

Here  the  power  of  disposition  given  by  the  will  to  the  widow 
and  life  tenant  was  absolute  and  was  not  accompanied  by  any 
trust ;  neither  was  any  remainder  limited  on  her  estate. 

By  reason  of  this  statute,  therefore,  she  acquired  an  absolute 
fee  in  the  lands  in  question,  under  the  devise  contained  in  the 
will  of  her  husband,  and  such  lands  have  not  descended  to  the 
testator's  heirs-at-law. 

The  assessment  of  a  tax  against  his  heirs  was  plainly  erron- 
eous and  should  be  set  aside. 

An  order  accordingly  may  be  entered  upon  five  days*  notice. 
No  costs  are  allowed. 

Assessment  set  aside.    No  costs. 
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Matter  of  the  Probate  of  the  Will  of  Valentine  Williams, 

Deceased. 

{Surrogate's  Court,  Suffolk  County,  Filed  May,  1901.) 

Will — Revocation  by  Latcb  Wilu 

The  rule  that  a  later  will,  revoking  a  former  one,  although  not 
produced,  revokes  the  former  will  does  not  apply  where  the  proof  that 
a  latter  will  was  executed  is  insufficient. 

Petition  for  probate  of  will  of  Valentine  Williams,  de- 
ceased.    Objections  by  widow  and  certain  next  of  kin. 

William  G.  NicoU,  for  petitioner;  Elliott  J.  Smith,  for 
widow,  contestant;  Harry  G.  Clock,  for  Jacob  V.  Williams, 
contestant;  George  S.  Billings,  special  guardian  for  Maude 
E.  Stevenson  and  Frederick  G.  Stevenson,  infant  contestants. 

Petty^  S. —  The  will  offered  for  probate  by  the  petitioner 
named  therein  as  sole  executor,  bears  date  March  6,  1896, 
and  is  properly  executed  as  a  last  will.  Xo  objections  are 
offered  to  its  form  or  the  manner  of  its  execution,  but  pro- 
bate is  opposed  on  the  ground  that  it  is  not  the  last  will  made 
by  deceased.  It  is  claimed  by  contestants  that  a  later  will 
was  made  by  deceased,  in  or  about  the  month  of  May,  1897, 
revoking  the  will  now  presented  for  probate  and  in  substantia- 
tion of  the  objections  parol  evidence  is  offered. 

Contestants  have  been  unable  to  find  and  produce  the  al- 
leged later  ^vill. 

The  rule  of  law  advanced  by  the  contestants  that  if  a  later 
will  was  executed,  revoking  the  will  in  question,  the  latter 
must  be  rejected  is  undoubtedly  correct,  although  the  latter 
w^ill  be  not  produced.  2  K.  S.,  pt.  II,  chap.  6,  tit.  1,  §  42 ; 
Matter  of  Myers,  28  Misc.  Rep.  359.     The  only  issue,  there- 
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fore,  is  whether  the  execution  of  the  later  will  revoking  the 
will  now  offered  is  suflGloiently  established.  Mairs  v.  Free- 
man, 3  Eedf.  181. 

After  an  examination  of  the  testimony  I  am  of  the  opinion 
that  the  case  made  out  by  the  contestants  is  not  sufficient  to 
warrant  a  rejection  of  the  will  offered.  Neither  the  ^\'ill  al- 
leged to  have  been  executed  in  1897  nor  a  copy  is  produced. 
One  of  the  witnesses  called  as  a  subscribing  witness  to  the 
will  of  1897  testifies  that  he  did  witness  a  will  of  the  de- 
ceased other  than  the  one  propounded,  but  cannot  recollect  in 
what  year  or  what  month  the  execution  took  place.  That  it 
was  in  wiarm  weather  is  as  definite  as  he  can  state,  and  as  to 
the  oontents  of  this  instrument  witness  does  not  testify. 

The  other  subscribing  witness  to  the  alleged  later  will  tes- 
tifies that  he  drew  and  witnessed  a  will  of  deceased  in  the 
year  1897.  He  is  unable  to  fix  the  date  other  than  the  year, 
but  states  it  must  have  been  1897  from  a  reference  to  other 
events  which  occurred  about  the  same  time  and  which  oc- 
curred in  that  year.  He  has  no  recollection  of  the  oontents 
of  this  instrument,  except  that  it  contained  a  revocation  clause. 
Other  testimony  is  offered  also  to  substantiate  contestants' 
claim,  but  a  comparison  of  the  testimony  of  the  various  w  it- 
nesses  leads  to  the  conclusion  that  the  proof  offered  is  entirely 
too  indefinite  to  authorize  a  denial  of  probate  of  the  paper 
before  me. 

It  is  a  delicate  matter  to  reject  as  void  an  instrument  signed 
and  published  by  a  decedent  as  his  will,  and  to  warrant  such 
rejection  on  the  ground  claimed  here  the  proof  must  be  clear 
and  convincing.  The  date  of  the  subsequent  will  is  all-im- 
portant, and  from  all  the  testimony  offered  I  am  far  from 
convinced  on  that  point. 

It  further  appears  that  the  proponent  in  this  proceeding 
went  with  his  brother,  one  of  the  contestants,  a  day  or  two 
subsequent  to  the  death  of  the  deceased  to  the  testator's  safe 
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and  there  found  the  will  now  offered  locked  in  a  drawer  alone 
by  itself,  and  this  is  corroborated  by  the  testimony  of  the 
brother. 

Under  such  circumstances  I  believe  it  would  be  error  to  deny 
probate  of  the  will  propoundied,  and  in.  view  of  the  general 
indefiniteness  of  the  proof  offered  by  contestants  any  doubt 
existing  must  result  favorably  to  proponent. 

There  appear  to  have  been  reasonable  grounds,  however,  for 
the  contest;  consequently  no  costs  will  be  awarded  against  the 
contestants  personally.  Decree  of  probate  granted.  Costs  may 
be  taxed  on  usual  notice. 

Probate  decreed. 


Matter  of  the  Appraisal  for  Taxation  of  the  Estate  of  Sabah 

Rockwell  Fvuler,  Deceased. 

{Surrogate's  Court,  Westchester  County,  Filed  May,  1901.) 

TitANSFEB  Tax — ^A  County  Tbeasubis  Canitot  Act  as  Affbaiseb — Con- 
STBUCTiON  OF  L.  1901,  Ch.  173,  §1  5,  12,  18. 

So  much  of  chapter  173  of  the  Laws  of  1901  as  provides  that,  in 
Westchester  county,  until  January  1,  1902,  the  county  treasurer  shall 
be  designated  as  transfer  tax  appraiser  and  allowed  a  percentage  of 
the  tax,  conflicts  with  the  constitutional  provision  that  no  person  shall 
be  deprived  of  property  "  without  due  process  of  law  "  as  the  county 
treasurer,  exercising  as  an  appraiser  judicial  powers  and  duties,  is 
given  by  the  statute  a  personal  interest  in  the  tax  and  therefore  can- 
not  be  deemed  an  impartial  ofllcer  to  assess  it. 

Assuming  that  the  right  of  inheritance  is  a  mere  privilege  con- 
trollable by  the  Legislature,  it  must  be  regulated  by  equal  laws  and 
the  transfer  tax  cannot  lawfully  be  assessed  in  Westchester  county  by 
an  interested  appraiser  and  in  another  county  by  an  impartial  one. 

The  remedy  of  an  appeal  from  the  appraiser's  report  does  not  cure 
the  vice  of  a  statute  which  permits  the  flrst  hearing  to  be  had  before 
an  interested  person,  and  particularly  where  the  powers  of  the  surro- 
gate, on  such  an  appeal,  are  so  limited  as  is  the  case  under  the  Tax 
Law. 

Heversed  62  App.  Div.  428. 


MATTER  OF  FULLER.  231 

Application  for  the  appointment  of  an  appraiser  under  the 
law  relating  to  the  taxable  transfers  of  property. 

C.  H.  &  J.  A.  Young,  for  petitioners ;  Frank  M.  Buck,  for 
county  treasurer  and  State  Comptroller. 

SiLKKABT,  S. —  Application  is  made  for  the  appointment  of 
an  appraiser  under  the  law  relating  to  the  taxable  transfers  of 
property.  General  Laws,  chap.  24.  The  Legislature  of  1901, 
by  chapter  173  of  its  laws,  passed  an  amendment  to  this  law 
varying  its  provisions  in  many  respects,  and  particularly  as  to 
the  manner  of  appraisement. 

The  question  is,  whether  this  amendment  violates  that  law 
of  the  land  which  legislatures  even  cannot  limit  or  transcend, 
namely,  ''that  no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law." 

The  act  of  1901  provides  (section  5)  for  the  appointment 
by  the  State  Comptroller  of  salaried  appraisers  in  the  coun- 
ties of  New  York,  Kings,  Albany,  Dutchess,  Erie,  Monroe, 
Onondaga,  Orange,  Queens,  Bensselaer,  Richmond,  Suffolk 
and  Westchester.  It  provides  that  in  the  other  counties  of  the 
State  the  surrogate  shall  direct  the  county  treasurer  to  make 
the  appraisement  It  also  provides  (section  18)  that  "  This 
act  shall  take  effect  April  first,  nineteen  hundred  and  one,  ex- 
cept that  salaried  appraisers  for  the  counties  of  Albany, 
Queens,  Suffolk,  Westchester,  Dutchess,  Monroe,  Oneida, 
Onondaga,  Orange  and  Rensselaer  shall  not  be  appointed  before 
January  first,  nineteen  hundred  and  two,  and  until  such  time 
such  counties  shall  be  deemed  counties  in  which  the  office  of 
appraiser  is  not  sala/ried  under  the  provisions  of  this  act." 
Thus  in  the  county  of  Westchester  the  surrogate,  under  the 
provisions  of  the  amended  law,  until  January  1,  1902,  is 
required  to  designate  the  county  treasurer  as  the  appraiser. 
The  act  provides  for  the  county  treasurer's  compensation  in 
the  following  language  (section  12)  :  "  The  treasurer  of  each 
county  in  which  the  office  of  appraiser  is  not  salaried  shall  be 
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allowed  to  retain  on  all  taxes  paid  and  accounted  for  bv  him 
each  year  under  this  article,  five  per  centum  on  the  first  fifty 
thousand  dollars,  three  per  centum  on  the  next  fifty  thousand 
dollars,  and  one  per  centum  on  all  additional  sums.  Such  fees 
shall  be  in  addition  to  the  salaries  and  fees  now  allowed  bv 
law  to  such  officers."  It  thus  appears  that  the  county  treas- 
urer's compensation  depends  upon  the  amount  of  the  tax;  the 
amount  of  the  tax  depends  upon  the  appraised  value  of  the 
property  transferred;  consequently  the  county  treasurer  has 
a  substantial  personal  interest  in  the  valuation  of  the  prop- 
erty. 

The  language  of  the  Fourteenth  Amendment  to  the  Federal 
Constitution  has  been  adopted  in  substantially  the  same  words 
in  the  Constitutions  of  each  of  the  several  States.  It  is,  there- 
fore, by  the  approval  of  the  several  States,  and  by  the  people 
of  each  of  the  States,  that  this  constitutional  safeguard  quoted 
has  come  into  existence,  No  judicial  writer  has  ever  attempted 
to  limit  the  words  "  due  process  of  law  "  as  used  in  the  Con- 
stitution, or  to  define  its  meaning,  except  as  to  the  specific 
matter  in  respect  of  which  he  was  called  upon  to  consider  it. 
Webster,  in  the  Dartmouth  Collie  case,  said:  "By  the  law 
of  the  land  is  most  clearly  intended  the  general  law — a  law 
which  hears  before  it  condemns ;  which  proceeds  upon  inquirj-, 
and  renders  judgment  only  after  trial.  The  meaning  is  that 
every  citizen  shall  hold  his  life,  liberty,  property  and  immuni- 
ties, under  the  protection  of  the  general  rules  which  govern 
society.  Everything  which  may  pass  under  the  form  of  an 
enactment  is  not,  therefore,  to  be  considered  the  law  of  the 
land."  Judge  Story's  definition  is,  that  "  due  process  of  law 
in  each  particular  case  means  such  an  exertion  of  the  powers 
of  government  as  the  settled  maxims  of  law  permit  and  sanc- 
tion, and  under  such  safeguards  for  the  protection  of  indi- 
vidual rights  as  those  maxims  prescribe  for  the  class  of  cases 
to  which  the  one  being  dealt  with  belongs."    Mr.  Justice  Mil- 
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LEB,  of  the  United  States  Supreme  Court,  in  the  case  of 
Davidson  v.  Board  of  Administration  of  !N'ew  Orleans,  17  Alb. 
L.  J.  223,  said  that  it  would  be  wiser  to  leave  the  moaning 
of  due  process  of  law  to  be  evolved  "  by  the  gradual  process 
of  judicial  inclusion  and  exclusion,  as  the  cases  presented  for 
decision  shall  require,  with  the  reasoning  on  which  such  de- 
cisions may  be  founded." 

There  can  be  no  doubt  that  the  compulsory  contributions 
by  dtizens  towards  the  expenses  of  government  through  taxa- 
tion are  protected  by  the  constitutional  provision  requiring  the 
process  of  law  before  one's  property  is  taken.   Stuart  v.  Palmer, 
74  N.  T.  183 ;  Barhyte  v.  Shepherd,  35  id.  238 ;  Clark  v.  Xor- 
ton,  4"9  id.  243.     Most  of  the  authorities  in  respect  of  the 
imposition  of  taxes  and  assessments  affect  only  the  question  of 
notice  and  an  opportunity  to  be  heard  before  such  imposi- 
tion; nevertheless,  it  is  thoroughly  well  established  that  the 
opportunity  to  be  heard  contemplated,  must  be  before  a  fair, 
impartial  and  unprejudiced  judge,  officer  or  tribunal.     Judge 
Eabl  said,  in  the  case  of  Stuart  v.  Palmer,  supra:   "  It  may, 
however,  be  stated  generally  that  due  process  of  law  requires 
an  orderly  proceeding  adapted  to  the  nature  of  the  case,  in 
which  the  citizen  has  an  opportunity  to  be  heard  and  to  de- 
fend, enforce  and  protect  his  rights."     In  the  case  of  Wyne- 
hamer   v.  People,    13  N.  T.    378,  Judge    Comstock    quotes 
Justice  Chasb^  of  the  United  States  Supreme  Court,  as  fol- 
lows :    "  There  are  certain  vital  principles  in  our  free  repub- 
lican governments  which  will  determine  and  overrule  an  ap- 
parent and  flagrant  abbuse  of  legislative  power;  as  to  author- 
ize manifest  injustice  by  a  positive  law,  or  to  take  away  that 
security  for  personal  liberty  or  private  property,  for  the  pro- 
tection whereof  government  was  established.    A  few  instances,'* 
he  adds,  "  will  suffice  to  explain  what  I  mean ;  a  law  that  pun- 
ishes a  citizen  for  an  innocent  action  or  in  other  words,  for  an 
act  which  when  done,  was  in  violation  of  no  existing  law — a 
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law  which  destroys  or  impairs  the  lawful  private  contracts  of 
citizens — a  law  that  makes  a  man  judge  in  his  oivn  case — ^a 
law  that  takes  property  from  A.  and  gives  it  to  B.  It  is 
against  all  reason  and  justice  for  a  people  to  entrust  a  legis- 
lature with  such  powers,  and  therefore  it  cannot  be  presumed 
that  they  have  done  it"  In  the  case  of  People  v.  Marx,  99 
N.  T.  377,  Judge  Eapallo  said:  "Equal  rights  to  all  are 
what  are  intended  to  be  secured  by  the  establishment  of  con- 
stitutional limits  to  legislative  power,  and  impartial  tribunals 
to  enforce  them." 

Under  the  Constitution  property  cannot  be  taken  except  in 
a  proceeding  judicial  in  its  nature.  In  Gilman  v.  Tucker,  128 
N.  Y.  190,  Chief  Judge  Ruoeb  said :  "  It  is  laid  down  in 
Cooley's  Constitutional  Limitations  as  an  elementary  pri/nciple 
.  .  .  that  forfeiture  of  rights  and  properties  cannot  be  ad- 
judged by  legislative  acts,  and  confiscation,  without  a  judicial 
hearing  after  due  notice,  will  be  void  as  not  being  due  process 
of  law."  The  proceeding  need  not  be  what  is  ordinarily  termed 
a  judicial  one  in  a  court  of  law;  nevertheless,  it  must  be  con- 
ducted in  a  judicial  manner.  In  Stuart  v.  Palmer,  above 
cited.  Judge  Eabl  said  on  this  point:  "  Due  process  of  law 
is  not  confined  to  judicial  proceedings,  but  extends  to  every 
case  which  may  deprive  a  citizen  of  life,  liberty,  or  property, 
whether  the  proceeding  be  judicial,  administrative,  or  execu- 
tive in  its  nature.  Weimer  r.  Brueinbury,  30  Mich.  201.  This 
great  guaranty  is  always  and  everywhere  present  to  protect 
the  citizen  against  arbitrary  interference  with  these  sacred 
rights."  The  judicial  proceeding  contemplated  is  that  de- 
fined by  Mr.  Justice  Edwabds  in  Westervelt  v.  Gregg,  12 
N.  Y.  202 :  "  Due  process  of  law  undoubtedly  means  in  due 
course  of  legal  proceedings,  according  to  those  rules  and  forms 
which  have  been  established  for  the  protection  of  private 
rights."  Judge  Cooley^  in  his  work  on  Constitutional  Limi- 
tations, says:    "Due  process  of  law  in  each  particular  case 
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means  such  an  exertion  of  the  powers  of  government  as  the 
settled  maxims  of  law  permit  and  sanction,  and  under  such 
saf^uards  for  the  protection  of  individual  rights  as  these 
maxims  prescribe  for  the  class  of  cases  to  which  the  one  in 
question  belongs." 

And  this  brings  us  to  the  consideration  of  the  question  of 
the  interest  and  necessary  bias  and  prejudice  of  the  officer 
that  the  Legislature  has  chosen  to  make  the  appraisement.  Xo 
principle  of  law  is  older  or  more  fixed  in  the  judicature  of 
the  State  than  that  no  one  ought  to  be  a  judge  in  his  own 
cause,  and  so  manifestly  just  is  this  rule  that  Lord  Coke  has 
laid  it  down  that  ^^even  an  Act  of  Parliament  made  against 
natural  equity  as  to  make  a  man  a  judge  in  his  own  case  is 
void  in  itself."  In  the  case  of  People  v.  Wheeler,  21  N.  Y. 
82,  Judge  Weight  said:  "No  judge  or  officer  exercising  ju- 
dicial authorily  should  take  part  in  the  decision  of  any  matter 
or  controversy,  in  which  he  is  personally  interested,  nor  in 
any  cause  in  which  he  would  be  excluded  as  a  juror  from  con- 
sanguinity to  either  of  the  parties  personally  interested  in  the 
litigation  or  matter  to  be  judicially  determined."  It  may  be 
that  there  are  some  limitations  upon  this  rule,  and  the  inter- 
est which  disqualifies  is  one  that  is  substantial  and  immediate, 
not  remote,  such  as  the  interest  which  one  has  as  a  taxpayer, 
in  a  community,  or  as  an  assessor  or  highway  commissioner 
of  a  municipality  wherein  the  interest  is  in  common  with 
others.  Under  the  Transfer  Tax  Act,  as  amended  by  the  1901 
statute,  the  interest  of  the  county  treasurer  is  immediate,  sub- 
stantial and  personal,  and  it  bears  no  resemblance  to  the  in- 
terest of  an  assessor,  in  a  municipality,  whose  compensation 
depends  in  no  way  upon  the  performance  of  a  statutory  duty. 
"In  estimating  value  taxing  officers  act  judicially."  Ilagar 
V.  Eedamation  District,  111  XJ.  S.  701;  Stuart  v.  Palmer, 
cited  above.  The  transfer  tax  itself  confers  upon  the  ap- 
praiser judicial  powers;  he  is  directed  to  give  notice  by  mail 
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to  all  persons  who  have,  or  claim,  an  interest  in  the  property 
to  be  appraised;  of  the  time  and  place  of  appraisement;  he  is 
authorized  to  issue  subjxBnas,  to  compel  the  attendance  of  wit- 
nesses, to  take  evidence  of  such  fatnesses  under  oath,  and  to 
make  a  report  of  the  value  in  writing  to  the  surrogate,  to- 
gether with  the  depositions  of  the  witnesses  examined.  From 
the  above  considerations,  it  follows  that  the  assessment  of  the 
transfer  tax  is  the  depriving  a  person  of  property,  and  that  this 
can  only  be  done  by  due  process  of  law.  Due  pi-ocess  of  law 
implies  a  judicial  proceeding.  The  appraiser,  in  appraising 
the  property,  acts  judicially.  Such  proceedings  must  be  taken 
and  procedure  had  as  the  settled  maxims  of  the  law  permit 
and  sanction.  It  is  a  settled  maxim  of  the  law  that  a  judicial 
oflScer  shall  not  take  part  in  a  decision  or  controvoi'sy  in  which 
he  is  personally  interested.  The  county  treasurer  is  personally 
interested  in  the  appraisemnt  of  the  property  under  the  Trans- 
fer Act.  Consequently,  it  must  be  held  that  the  act  of  1901 
is  unconstitutional,  in  so  far  as  it  requires  the  appraisement 
to  be  made  by  the  county  treasurer. 

The  vice  of  unconstitutionality  does  not  extend  to  the  entire 
act,  but  only  to  the  amendments  in  so  far  as  they  direct  an 
appraisement  before  an  interested  officer.  These  only  fail, 
with  the  result  that  the  original  act,  in  reference  to  the  method 
of  procedure  provided  by  it  for  the  appointment  of  appraisers 
by  the  surrogate,  still  continues  to  be  the  law,  and  will  be 
observed  in  this  case. 

The  suggestion  has  been  made  that  the  right  of  inheritance 
is  a  privilege  granted  by  the  Legislature,  and  can  be  taken 
away  without  violating  the  Constitution.  In  his  book  upon 
the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  Mr.  Guthrie  ably  maintains  that  it  is  a  common-law 
rights  and  that  the  only  power  that  legislatures  have  is  to 
regulate  it  within  certain  limitations.  However  this  may  be, 
it  was  held  in  the  Illinois  Inheritance  Tax  Cases,  170  IT.  S. 
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283,  that,  even  "  if  the  power  of  devise  or  of  inheritance  be 
privil^ed,  it  must  be  conferred  or  regulated  by  equal  laws." 
If,  therefore,  the  power  of  a  Legislature  is  restricted  under 
the  Constitution  in  this  regard,  it  must  be  to  the  full  extent 
of  the  spirit  of  the  Fourteenth  Amendment.  A  person's  prop- 
erty can  only  be  taken  by  virtue  of  equal  laws  impartially  ad- 
ministered. It  cannot  be  maintained  that  the  transfer  tax  as- 
sessed in  one  county  by  an  interested  appraiser  was  assessed 
on  an  equality  with  a  tax  assessed  in  another  county  by  an 
impartial  appraiser. 

My  attention  has  been  called  to  the  Matter  of  McPherson, 
104  X.  Y.  306,  in  which  the  constitutionality  of  the  act  of 
1885,  taxing  inheritances,  was  under  consideration.     In  that 
case  Judge  Earl  says:    "Then  there  is  the  right  of  appeal 
provided  for  in  the  same  section.    Any  person  dissatisfied  with 
the  appraisement  or  assessment  may  appeal  therefrom  to  the 
surrogate  of  the  proper  county,  on  paying  or  giving  security 
to  pay  all  costs  and  the  tax  as  fixed  by  the  court.     Upon  such 
appeal  there  is  another  opportunity  to  be  heard.     The  appeal 
is  not  limited  to  questions  of  law,  but  may  be  taken  to  the 
surrogate  upon  both  the  law  and  the  facts,  and  he  has  ample 
power  to  correct  any  error  brought  to  his  attention.     For  the 
purpose  of  making  such  correction,  he  is  not  bound  by  the 
estimate  of  the  appraisers,  or  by  the  facts  which  appeared  be- 
fore him;  but  he  may  hear  such  new  evidence  and  dilations 
as  may  be  properly  presented  to  him."     There  was  no  such 
question  in  the  McPherson  case  as  is  now  presented  to  the 
court,  and  I  do  not  think  the  language  of  that  case  can  be 
tortured  or  twisted  into  the  proposition  that,  because  there  is 
the  right  of  appeal,  it  makes  no  difference  whether  the  original 
hearing  is  before  an  interested  or  prejudiced  appraiser  or  not. 
The  Constitution,  under  the  term  "  due  process  of  law,"  guar- 
antees a  fair  trial  and  hearing  before  an  impartial  tribunal, 
in  the  first  instance  only.     Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
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V.  Backus,  154  U.  S.  421;  Indianapolis  &  V.  R.  R.  Co.  v. 
Backus,  id.  438;  McKane  v.  Durston,  153  id.  684;  Andrews 
V.  Swarte,  156  id.  272;  People  v.  Trezza,  128  X.  Y.  529. 
Under  these  authorities,  it  is  clear  that  the  Legislature  has  the 
power  to  take  away  the  right  of  appeal  at  any  time  without 
violating  any  of  the  constitutional  rights  of  the  people.     I  ap- 
prehend, however,  that,  even  if  the  right  of  appeal  could  not 
be  tak^i  away,  the  right  to  an  impartial  trial  or  hearing,  in 
the  first  instance,  still  existed.     The  very  thought  that  the 
Legislature  might  permit  a  hearing,  at  any  stage,  before  an 
interested  and  partisan  official,  is  repugnant     It  may  readily 
be  conceived  that,  in  man^  oases,  it  would  be  difficult  to  over- 
come on  appeal  a  finding,  in  the  first  instance,  which  was  dic- 
tated by  personal  interest.     I  have,  therefore,  no  hesitation  in 
saying  that  the  remedy  by  appeal  will  not  cure  the  vice  in  a 
statute  which  authorizes  a  trial,  in  the  first  instance,  before  an 
officer  confessedly  interested  in  the  result.     But,  even  if  this 
were  not  so,  the  law  of  1885  differs  materially  from  the  pres- 
ent Transfer  Tax  Law  in  this  respect:     The  law^  of  1885  did 
not  make  the  surrogate's  duty  in  assessing  and  determining  the 
tax  purely  ministerial,  while  the  present  law  does ;  in  that  there 
have  been  inserted  the  words  "  as  of  course,"  wherein  it  pro- 
vides for  the  determination  by  the  surrogate  of  the  cash  value 
of  all  assets,  and  the  amount  of  taxes  to  which  the  same  are 
liable.     Under  the  act  as  it  has  existed  since  1892,  the  sur- 
rogate must  enter  the  decree  assessing  the  tax  upon  the  ap- 
praiser's report  '^  as  of  course."     The  act  does  not  authorize  or 
permit  the  surrogate  to  consider  anything  further  than  the 
record  from  which  the  appeal  is  taken.     There  is  no  authority 
in  the  act  for  the  surrogate  to  take  further  evidence,  or  consider 
anything  except  the  appraiser's  report  and  such  depositions  or 
evidence  as  were  before  the  appraiser.     The  jurisdiction  of  a 
surrogate  is  confined  by  the  covers  of  the  books  containing  the 
session  laws.     In  the  Matter  of  Davis,  149  N.  T.  539,  it  was 
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said:  "That  the  surrogate  could  only  hear  upon  appeal  the 
errors  of  the  appraisers  assigned  in  the  notice  of  appeal." 

"  I  can  find  no  force  in  the  suggestions  made  by  the  counsel 
for  the  county  treasurer  and  State  Comptroller,  and  must, 
therefore,  decline  to  direct  the  county  treasurer  of  Westchester 
county  to  make  the  appraisement  in  this  case.  I  will  direct 
the  appraisement  to  be  had  before  an  impartial  and  uninter- 
ested appraiser,  pursuant  to  the  law  and  practice  in  force  prior 
to  the  act  of  1901. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Petek 
BosE^  as  the  Executor  of  the  Last  Will  and  Testament  of 
Philip  B.  Bobe^  Deceased. 

{Surrogated 8  Court,  Rensselaer  County y  Filed  May,  1901.) 

1.  Gmt  Inteb  Vivos — ^Avoided  by  Donob'b  Retention  of  Contbol — Code 
C.  P.,  §  829. 

A  testator  deposited,  nine  months  before  his  death,  money  in  a  bank 
in  his  own  name,  "  In  the  event  of  death  payable  to  Peter  Rose,"  his 
executor  and  brother  and  who  was  with  him,  and  at  the  same  time 
filed  an  order  with  the  bank  directing  payment  to  Peter  in  case  of  his 
own  death.  He  also  had  said  to  the  bank  officials  "  I  want  my  brother 
Peter  to  have  this  money."  Fifteen  minutes  aft^  the  deposit,  but 
before  the  parties  had  left  the  bank,  the  testator  gave  Peter  the  bank 
book  and  said,  "  There  is  the  book  and  there  is  your  money." 

Held,  that  the  gift  must  be  treated  as  one  inter  vivos,  that  the  tes- 
tator evidently  intended  to  retain  control  of  the  deposit  during  his 
life,  that  the  gift  was  conditional  and  therefore  void  as  a  gift,  and 
was  not  enforcible  as  a  trust,  for  Peter,  either  in  the  bank  or  in  the 
testator. 
2.  Same — Account   of   Executob — Evidence    whebe    Attempt    to    Sub- 

CHABGE. 

Where  a  special  guardian  for  infant  legatees  seeking  to  surcharge 
the  accounts  of  the  executor  by  the  amount  of  the  bank  deposit,  cross- 
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examines  the  executor  as  to  the  transaction  of  gift,  the  executor  is 
entitled  to  prove  the  whole  transaction  and  conversation  had  by  him 
with  the  testator,  although  part  of  it  occurred  fifteen  minutes  after 
the  deposit,  but  before  the  parties  had  left  the  bank. 
Affd.  75  App.  Div.  615. 

Proceedings  upon  the  judicial  settlement  of  the  account  of 
an  executor.  "! 

J.  A.  Cipperly,  for  execiitor;   Clarence  W.  Betts,  special 
guardian  of  infant  legatees,  contestants. 

CoMSTocK,  S. — The  contestants,  who  are  grandchildren  of 
the  testator  and  residuary  legatees  under  his  will,  appear  by 
their  special  guardian  and  object  to  the  account  on  file,  in  that 
it  does  not  include,  as  an  asset  of  this  estate,  a  certain  deposit 
of  $2,000,  made  by  testator,  in  the  Powers  Bank  of  Lansing- 
burgh,  and  which  remained  there  until  his  death,  and  they  ask 
that  the  account  be  surcharged  in  that  amount  with  interest. 
The  executor  claims  the  same  was  given  to  him  by  the  testator 
in  his  lifetime,  and  hence  that  it  comprises  no  part  of  his 
estate.  The  special  guardian,  in  order  to  maintain  his  conten- 
tion, called  the  executor  as  a  witness  and  proved  by  him  that  he 
and  his  brother,  the  testator,  on  the  19th  day  of  September, 
1898,  which  was  nine  months  before  the  testator's  death,  went 
to  Schenectady  to  draw  some  money  which  was  coming  to  the 
latter  from  the  estate  of  his  deceased  wife.  That  the  sum 
then  received  was  $2,000.  That  on  their  return  home  they 
went  to  a  bank  in  Lansingburgh.  The  witness  then  details 
what  occurred  then,  as  follows:  "He  (meaning  testator) 
stepped  up  and  said  he  wanted  to  put  $2,000  in  the  bank  there 
and  asked  them  if  they  would  receive  it  and  they  said  they 
would.  He  told  me  to  hand  it  out  and  give  it  to  them  and  I 
did  so ;  and  he  says  to  the  officials  of  the  bank,  *  I  want  this  put 
in  here  for  my  brother  Peter,'  and  they  says  ^  all  right,  do  you 
want  it  put  in  jointly  ? '     ^  No,'  he  says,  ^  I  want  it  put  in  so 
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that  he  will  get  it  in  ease  there  should  anything  happen  to  me/ 
He  says,  '  I  want  my  brother  Peter  to  have  this  money/  and 
they  put  it  in  the  bank  and  gave  the  book  to  him  and  he  handed 
the  book  to  me  and  says,  ^  there  is  the  book  and  there  is  your 
money/  '* 

It  subsequently  appeared,  on  his  cross-examination,  that  the 
book  was  not  handed  to  him,  nor  the  remark,  "  there  is  the 
book  and  there  is  your  money,"  made,  until  fifteen  or  twenty 
minutes  after  the  deposit,  and  when  they  were  standing  in 
the  front  part  of  the  bank  on  their  way  out  to  the  street.  Xo 
motion  was  made  to  strike  this  evidence  from  the  record  after 
it  appeared  that  the  occurrence  did  not  take  place  until  some 
fifteen  or  twenty  minutes  after  the  deposit,  and  hence  under 
the  stipulation  of  counsel  that  my  decision  might  be  reserved 
(see  Rogers  v.  Rogers,  153  K  T.  343-348),  I  will  allow  the 
evidence  of  the  executor  as  to  what  occurred  in  the  front  of 
the  bank  to  stand  and  deny  the  motion  to  strike  out  A  part 
of  what  was  then  said  and  done  having  been  brought  out,  or 
allowed  to  stand  upon  the  record  by  the  contestants,  the  other 
side  is  entitled  to  the  whole  conversation  and  transaction 
(Merritt  v.  Campbell,  79  IST.  T.  625 ;  Nay  v.  Curley,  113  id. 
575),  and  I  am  strongly  inclined  to  believe  that  the  testi- 
mony as  to  what  took  place  between  these  men,  while  they 
were  still  in  the  bank,  was  competent  as  part  of  the  transac- 
tion and  business  which  brought  them  there.  Their  purpose 
was  twofold :  one  was  to  make  this  deposit ;  the  other,  as  mani- 
fested by  the  form  of  the  deposit  and  order  signed  by  the 
testator,  was  the  gift  to  Peter.  It  is  undoubtedly  true  that 
the  conversation  and  delivery  of  the  bank-book  in  the  front 
part  of  the  bank  was  no  part  of  the  act  of  making  the  bank 
a  depositary  for  that  was  then  finished  and  completed.  Tes- 
tator had  thereby  gone  as  far  as  he  then  could  to  evince  what 
his  intention  was  in  respect  to  a  gift  to  Peter.  The  occur- 
rence at  the  bank  window  was  intended  to  be  not  only  a  trans- 

16 
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action  of  deposit,  but  also  a  transaction  of  gift  in  the  fonn 
and  manner  expressed  by  the  said  entry  in  the  bank-book  and 
the  said  written  order.  The  latter  element  in  this  twofold 
transaction  was  not  complete,  as  they  imderstood  it,  imtil  by 
the  occurrence  in  front  of  the  bank  fifteen  or  twenty  minutes 
after  they  had  left  the  teller's  window.  If  what  then  oc- 
curred had  taken  place  at  the  window,  immediately  upon  the 
testator's  receiving  the  book,  there  could  be  no  question  as 
to  the  competency  of  the  evidence,  as  one  entire  transaction. 
As  I  have  said  it  was  no  part  of  the  same  transaction  of  de- 
positing the  money,  but  it  was  a  part  of  that  transaction  so 
far  as  it  related  to  a  gift. 

But  with  this  evidence  left  standing  and  giving  it  full 
force,  I  can  see  no  escape  from  the  conclusion,  as  a  matter 
of  law,  that  no  gift  has  been  established.  The  deposit  was 
made  by  the  testator  in  his  own  name.  "  In  the  event  of 
death  payable  to  Peter  Rose."  The  order  which  was  signed 
by  testator  and  filed  with  the  bank  when  the  deposit  was  made 
reads: 

"  Lansinobubgh^  'N.  Y.,  September  19th,  1898. 
"  Bank  of  D.  Powers  &  Sons :    In  the  event  of  my  death 
please  pay  deposits  in  pass-book  No.   8062  in  your  bank  to 
Peter  Rose. 

"  Philip  B.  Rose.'' 

This  order  and  form  of  deposit  show  clearly  what  the  tes- 
tator's intention  was  at  the  time ;  it  was  only  "  in  event  of 
his  death "  that  the  same  was  payable  to  Peter.  Certainly 
nothing  had  occurred  prior  to  this  deposit  upon  which  a  gift 
of  the  money  could  be  predicated ;  Peter,  in  testifying  to  what 
took  place  at  Schenectady,  says :  "  He  handed  me  the  money 
and  I  counted  it  over  to  see  whether  it  was  all  right.  After 
he  was  satisfied  it  was  all  right  he  gave  me  the  money  and 
I  counted  it  over  to  see  whether  it  was  all  right.     I  said  to 
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him  it  was  all  right,  it  was  $2,000  and  then  he  says :  '  Well, 
put  it  in  your  pocket,'  he  says,  'you  can  carry  it/  so  I  put 
it  in  my  pocket  and  the  last  roll  was  so  big  I  couldn't  get  it 
in  without  showing  pretty  plain.  He  says,  *  May  be  I  can  get 
that  in  my  own.'  He  took  that  in  his  pocket  and  we  started 
for  Troy.'' 

The  money  was  handed  to  Peter  merely  to  "  carry  it,"  and 
one  roll  was  immediately  returned  to  testator  and  remained 
in  his  possession  until  they  got  to  the  bank  in  Lansingburgh. 
"  He  asked  me  which  bank  to  put  it  in  and  I  told  him  the 
Powers  Bank  in  Lansingburgh,  and  we  went  up  there."  At 
the  Powers  Bank,  testator,  in  the  presence  and  with  the  ac- 
quiescence of  Peter,  maxie  the  deposit  in  his  own  name,  thereby 
exercising  full  authority  over  the  money  as  owner,  saying  that 
he  did  not  want  it  in  their  joint  names  but  "  I  want  it  put  in 
so  that  he  will  get  it  in  case  there  should  anything  happen 
to  me,"  hence,  down  to  and  at  this  time  testator  was  the 
recognized  owner,  and  the  understanding  of  each  was  that 
Peter,  only  in  the  event  of  testator's  death,  was  to  have  it. 
This  is  emphasized  by  the  declaration  of  testator  that  he 
did  not  want  it  in  their  joint  names,  in  other  words,  he  did 
not  want  it  so  deposited  that  Peter  could  draw  it  during  his, 
testator's  lifetime.  It  is  true  that  he  said  at  that  time,  '^  I 
want  my  brother  Peter  to  have  this  money,"  but  this  must 
be  considered  in  connection  with  what  he  bad  just  said,  and 
with  the  form  of  the  deposit,  that  is  to  say,  he  wanted  him 
to  have  it  in  event  of  his  death  and  not  otherwise.  If  he 
had  wanted  to  make  an  immediate  gift  he  could  have  done 
so  and  allowed  Peter  to  do  as  he  pleased  with  it,  deposit  it 
or  not,  or  he,  himself,  could  have  deposited  it  in  Peter's  name ; 
that  was  not  his  purpose,  he  did  not  want  it  so  that  Peter 
could  draw  it  while  he,  himself,  lived.  Every  circumstance 
shows  that  his  purpose  was  to  retain  control  over  the  deposit 
so  long  as  he  lived;  this  is  evidenced  not  only  by  the  form 
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of  the  deposit,  but  by  what  testator  said  at  the  time  thereof. 
The  case  of  Sullivan  v.  Sullivan,  161  N.  Y.  554,  is  quite  simi- 
lar to  the  one  under  consideration.  In  that  case  Catherine 
SuUivau  deposited  in  the  Chemung  County  Bank  $2,000, 
"  payable  one  day  after  date  to  the  order  of  herself,  or  in  case 
of  her  death  to  her  niece,  Catherine  Sullivan."  Judge  Web- 
neb,  after  referring  to  the  contention  that  a  trust  was  cre- 
ated either  in  the  bank  or  the  depositor,  says:  "  The  inherent 
weakness  of  both  of  these  propositions  lies  in  the  fact  that 
in  the  transactions  between  plaintiff's  intestate  and  the  bank 
there  was  no  immediate  and  fixed  change  of  title  to  the  fund. 
There  was  no  intention,  either  expressed  in  terms  or  to  be 
implied  from  the  nature  of  the  transaction,  to  immediately 
transfer  the  title  of  the  fund  to  the  defendant,  or  to  the  bank, 
except  as  the  depositary  and  debtor  of  the  depositor.  This  is 
the  essential  difference  between  the  position  of  the  defendant 
and  the  cestvis  que  trust  in  the  cases  cited  in  support  of  her 
contention."  As  was  said  by  Chief  Judge  Chubch  in  Mar- 
tin V.  Funk,  75  N".  T.  138,  "Enough  must  be  done  to  pass 
the  title,  although  when  a  trust  is  declared,  whether  in  a  third 
person  or  the  donor,  it  is  not  essential  that  the  property  should 
be  actually  possessed  by  the  cestuis  que  trust,  nor  is  it  essen- 
tial that  the  latter  should  be  informed  of  the  trust.     .     .     . 

"  The  defendant  acquired  no  rights  in  praesenti;  she  was 
to  acquire  them  in  futuro.  This  is  the  test  which  marks  the 
essential  difference  between  a  valid  gift  inter  vivos,  or  an 
effectual  parol  trust,  and  the  mere  expressed  desire  or  inten- 
tion to  do  that  in  the  future  which  can  only  be  done  by  will." 
See  Markey  v.  Markey,  38  N.  T.  St.  Repr.  173,  as  to  such 
a  deposit  being  an  attempt  to  make  a  testamentary  disposi- 
tion of  property.  In  Gannon  v.  McGuire,  160  N.  Y.  476, 
the  per  curiam  opinion  says :  "  The  essential  element  of  a 
gift  inter  vivos  is  the  delivery  by  the  donor  of  the  subject  of 
the  gift  with  the  intent  to  at  once  vest  title  thereto  in  the 
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donee.  Mere  words  of  gift  are  not  enough,  for  the  owner 
must  part  with  possession  and  control  before  the  gift  can 
take  effect  There  must  be  an  intent  to  make  the  gift  in 
praesenti,  because  a  gift  to  take  effect  in  futwro  is  void  as  h 
promise  without  consideration." 

"  An  absolute  gift  requires  a  renunciation  by  the  donor  and 
an  acquisition  by  the  donee  of  all  interest  in  and  title  to  the 
subject  of  the  gift."    Curry  v.  Powers,  70  N.  Y.  212. 

"  There  must  be  a  delivery  of  possession  with  a  view  to 
pass  a  present  right  of  property.  ^  Any  gift  of  chattels  which 
expressly  reserves  the  use  of  the  property  to  the  donor  for  a 
certain  period,  or  as  commonly  appears  in  the  cases  which  the 
courts  have  had  occasion  to  pass  upon,  so  long  as  the  donor 
shall  live,  is  ineffectual.' "  Young  v.  Young,  80  X.  Y.  422, 
436. 

In  the  case  of  O'Connell  v.  Seymour,  53  N.  Y.  Supp.  748, 
Judge  FoLLETT,  in  writing  the  opinion  of  the  court,  says: 
"  He  who  attempts  to  establish  title  to  property  through  a 
gift  inter  vivos,  as  against  the  estate  of  a  decedent,  takes  upon 
himself  a  heavy  burden,  which  he  must  support  by  evidence 
of  great  probative  force,  which  dearly  establishes  every  ele- 
ment of  a  valid  gift, — ^that  the  decedent  intended  to  divest 
himself  of  the  title  in  favor  of  the  donee,  and  accompanied 
his  intent  by  a  delivery  of  the  subject-matter  of  the  gift." 

In  this  case  there  was,  as  hereinbefore  stated,  a  delivery  of 
the  hank-book,  but  it  was  merely  a  delivery  of  a  gift  which 
was  not  to  take  effect,  and  the  possession  of  which  was  not 
to  pass  until  the  donor's  death,  unless  there  was  then  expressed 
by  him  an  intention  to  make  the  gift  immediate  or  in  praesenti. 
There  must  accompany  the  act  of  delivery  an  intention  on 
the  part  of  the  donor  to  thereby  divest  himself  of  the  title 
and  to  then  make  the  gift  absolute,  and  that  such  was  the 
intention  must  be  clearly  established  by  the  donee. 

If  such  was  not  his  intention,  the  gift  was  not  effectual 
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for  it  was  conditional  only  and  fails  to  satisfy  the  legal  re- 
quirements. It  must  be  remembered  that  this  deposit  had 
been  made  but  a  few  moments  before,  they  were  yet  in  the 
bank^  testator  had  just  declared  that  he  did  not  want  the 
deposit  in  their  joint  names,  but  that  he  wanted  it  in  his 
name,  and  in  the  event  of  his  death  payable  to  Peter,  and  it 
was  thus  made.  He  seems  to  have  been  quite  particular  about 
it  and  to  have  known  definitely  just  what  he  w- anted.  If,  when 
he  subsequently  handed  the  book  to  Peter,  with  the  remark 
"  there  is  your  book  and  there  is  your  money,"  his  intention 
had  suddenly  undergone  a  change,  the  inquiry  naturally  sug- 
gests itself,  what  caused  it;  certainly  nothing  had  been  said 
by  either  indicating  any  purpose  to  change  this  gift  from  one 
in  futuro  to  one  in  praesenti.  I  am  satisfied  that  the  deliv- 
ery' of  the  pass-book  was  intended  to  be  a  delivery  merely  of 
a  gift  which  was  not  to  take  effect  until  after  the  death  of 
the  testator  and  was  not  intended  as  a  delivery  of  a  gift  to 
take  effect  immediately.  This  view  is  further  borne  out  by 
the  fact  that  at  the  time  of  the  said  deposit  testator's  prop- 
erty w^as  only  about  $3,500,  including  the  said  $2,000,  and 
there  is  no  well-defined  reason  shown  \vhy  he  should  prefer  his 
brother  Peter  to  the  extent  claimed  bv  him  and  whereby  his 
property  would  have  been  reduced  to  about  $1,500.  Testa- 
tor had  a  son  at  that  time  living  and  the  said  grandchildren, 
and  so  far  as  appears  to  the  contrary  their  relations  w'ere 
pleasant,  in  fact,  he  made  the  said  grandchildren  his  residuary 
legatees.  Also  on  the  12th  day  of  May,  1897,  the  year  be- 
fore this  alleged  gift,  he  executed  his  will,  \)jhich  has  since 
been  admitted  to  probate,  whereby  he  appointed  Peter  his 
executor,  which  fact  may  have  had  a  bearing  upon  his  mind 
at  the  time  he  made  the  deposit  which  postponed  the  payment 
to  Peter  until  after  his  (testator's)  death. 

This  case  must  be  disposed  of  on  the  theory  of  a  gift  inter 
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vivos,  no  trust  was  created  either  in  the  bank  or  the  testator 
for  the  benefit  of  Peter. 

The  account  of  the  executor  should  be  surcharged  with  the 
amount  of  the  said  deposit  and  interest. 

Let  findings  be  prepared  accordingly. 

Decreed  accordingly. 


NOTE  ON  GIFTS  INTER  VIVOS. 


There  seems  to  be  no  distinction  between  gifts  inter  vivos  and  causa 
mortis  as  to  the  necessity  for  delivery  to  the  donee,  or  placing  in  his 
power  by  delivery  of  the  means  of  possession.    Harris  v.  Clark,  3  N.  Y.  93. 

Where  donee  was  clerk  of  attorneys  for  donor,  and  had  charge  of  much 
of  her  business  and  enjoyed  her  confidence  and  esteem,  and  there  was 
no  fraud,  deceit  or  undue  influence,  while  transaction  will  be  scrutinized 
with  the  extremest  vigilance,  the  gift  should  be  upheld  under  the  circum- 
stances.   Nesbit  v.  Lockman,  34  N.  Y.  167. 

A  gift,  lacking  some  of  the  elements  of  a  gift  inter  vivos ^  may  still  be 
upheld  as  a  gift  causa  mortis.    Williams  v.  Guile,  117  N.  Y.  348. 

An  executory  promise  to  pay  a  sum  of  money,  made  without  considera- 
tion, and  intended  to  operate  as  a  gift  after  the  death  of  the  promisor, 
is  invalid  and  cannot  be  enforced.    Holmes  v.  Roper,  141  N.  Y.  64. 

A  perfect  gift  is  constituted  by  the  existence  of  the  intention  to  give, 
followed  by  the  delivery  of  the  thing  given.  Pickslay  v.  Starr,  149  N.  Y. 
432. 

Essential  element  is  delivery  by  donor  of  subject  of  gift  with  intent  to 
at  once  vest  title  in  donee;  but  after  gift  made  complete  by  delivery,  held 
not  necessary  that  donee  should  retain  possession  of  the  property,  for 
it  may  be  redelivered  to  donor  as  the  agent  of  donee,  for  safe  keeping. 
Gannon  v.  lilcGuire,  160  N.  Y.  476. 

Essential  to  the  validity  of  a  gift  inter  vivos  that  it  shall  be  accom- 
panied by  either  actual  or  constructive  delivery,  or  shall  be  evidenced,  in 
case  of  a  chose  in  action,  by  a  written  assignment.  Kemochan  v.  Rus- 
sell, 36  Misc.  817. 


A  gratuitous  transfer  of  property  from  a  wife  to  a  husbandd,  induced 
in  part  by  representations  on  his  part  that  she  was  liable  for  a  debt. 


248     SUKROOATE'S  COURT  REPORTS. 

for  which  in  fact  she  was  not  liable,  and  made  in  the  belief  that  the 
effect  of  the  transfer  would  be  to  delay  the  creditors  or  in  some  way  to 
save  the  property,  will  be  set  aside  by  a  court  of  equity.  Boyd  v.  De  la 
Montagnie,  73  N.  \.  498. 

To  constitute  a  valid  gift  the  transfer  must  be  consummated,  and  not 
remain  incomplete,  or  rest  in  mere  intention;  and  this  so  whether  the 
gift  is  by  delivery  only,  or  by  the  creation  of  a  trust  in  the  third  person  or 
in  the  donor;  enough  must  be  done  to  pass  the  title.  Martin  v.  Funk,  75 
N.  Y.  134. 

To  make  a  valid  gift  in  praeaenti  of  an  instrument  securing  the  pay- 
ment of  money,  reserving  to  the  donor  the  accruing  interest  during  life, 
without  a  written  transfer  or  declaration  of  trust,  there  must  be  an  ab- 
solute delivery  of  the  security  to  the  donee,  vesting  the  entire  legal  title 
and  possession  in  him  on  his  undertaking  to  account  to  the  donor  for  the 
interest.    Young  v.  Young,  80  N.  Y.  422. 

It  is  essential  to  constitute  a  valid  gift,  that  there  should  be  a  delivery 
such  as  vests  in  the  donee  control  or  dominion  over  the  property,  and 
absolutely  divests  the  donor,  and  the  delivery  must  be  made  with  intent 
to  vest  the  title  in  the  donee.    Jackson  v.  23d  St.  Ry.,  88  N.  Y.  520. 

To  constitute  a  valid  gift,  the  evidence  must  show  a  delivery  of  the 
property,  with  intent  on  the  part  of  the  donor  to  divest  himself  of  title 
and  the  possession,  and  must  be  inconsistent  with  any  other  intention. 
Matter  of  Bolin,  136  N.  Y.  177. 

Held  to  be  the  creation  of  a  trust  and  not  a  gift.  Scallan  v.  Brooks,  54 
App.  Div.  248. 


It  is  a  sufficient  delivery  to  constitute  a  valid  gift  ^o  a  married  woman 
of  household  furniture  in  the  possession  and  use  of  herself  and  family, 
where  one  who  has  just  purchased  under  a  chattel  mortgage  made  by  her 
husband,  pointing  out  certain  articles  to  the  wife,  says  to  her :  ''  I  g^ve 
you  these  and  all  the  property  I  have  purchased  this  day."  Allen  v. 
Cowan,  23  N.  Y.  502. 

Where  the  holder  of  a  promissory  note  voluntarily  cancels  same,  and 
surrenders  it  to  the  maker,  this,  although  no  consideration  was  paid,  in 
the  absence  of  fraud  or  mistake,  operates  in  law  as  a  release  and  dis- 
charge of  the  maker's  liability.     Larkin  v.  Hardenbrook,  90  N.  Y.  433. 
INTENT. 

A  debt  cannot  be  transformed  into  a  gift  by  a  mere  parol  declaration 
subsequent  to  its  creation;  but  where  money  is  delivered  by  a  father  to  a 
son  under  circumstances  rendering  it  uncertain  as  to  whether  it  was 
intended  as  a  loan  or  gift,  a  distinct  declaration  made  afterwards,  by  the 
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father  to  the  Bon,  may  have  the  effect  of  determiniog  which  it  was.    Doty 
▼.  Willaon,  47  N.  Y.  680. 

All  that  is  necessary  to  constitute  intention  is  the  design  or  determina- 
tion of  the  mind,  and  that  mental  condition  may  exist  when  an  act  is 
done,  irrespective  of  the  fact  that,  were  something  else  then  recalled,  the 
mind  might  not  have  acted  in  the  same  manner.  Pickslay  v.  Starr,  140 
N.  Y.  432. 

Will  not  be  sustained  without  proof  that  the  alleged  donor  intended 
to  part  absolutely  with  the  title  to  the  subject  of  the  alleged  gift.  Lehr 
V.  Jones,  74  App.  Div.  64. 

8UBJSCT  OF  GIFT. 

Bands. 

Held  no  completed  gift.    Matter  of  Crawford,  113  N.  Y.  560. 
Debt. 

A  valid  gift  may  be  made  of  a  debt  due  from  the  donee  to  the  donor, 
and  such  gift  may  be  consununated  by  the  delivery  to  the  former  by  the 
latter  of  any  evidence  of  the  debt  existing;  if  one,  then  by  the  delivery 
of  a  receipt  in  full  thereof.    Gray  v.  Barton,  55  N.  Y.  68. 
Savings  hank  deposit. 

Held  no  completed  gift.    Matter  of  Crawford,  113  N.  Y.  660. 

Evidence  held  insufficient  to  establish  a  gift.  Beaver  v.  Beaver,  137 
N.  Y.  69. 

An  irrevocable  trust  held  not  to  be  established  under  facts  disclosed. 
Cunningham  v.  Davenport,  147  N.  Y.  43;  Farleigh  v.  Cadman,  160  N.  Y. 
169. 

Savings  bank  deposit,  held  to  have  created  a  trust  for  benefit  of  donee. 
Willis  V.  Smyth,  91  N.  Y.  297. 

Where  woman  opened  savings  bank  account  in  joint  names  of  self  and 
daughter,  and  testified  that  she  had  put  money  in  hank  for  her  daughter 
and  had  told  her  so,  held  insufficient  to  warrant  finding  that  a  gift  was 
intended,  where  it  appears  that  moneys  belonged  solely  to  mother,  latter 
■aid  nothing  to  bank  officials  at  time  deposit  made,  daughter  did  not 
leave  signature  at  bank,  mother  retained  control  of  funds  and  bank  book, 
and  she  had  testified  in  supplementary  proceedings  examination  that 
money  belonged  to  her.    Schwind  v.  Ihert,  60  App.  Div.  378. 

Evidence  considered  and  no  valid  gift  found.  Tyrell  v.  Emigrant,  77 
App.  Div.  131. 

Evidence  considered  and  held  sufficient  to  establish  a  valid  gift  inter 
vivos.    Hallenbeck  v.  Hallenbeck,  103  App.  Div.  108. 

BEVOGATIOH. 

When  a  gift  has  been  consummated  by  delivery  of  its  subject,  by  the 
Toluntary  act  of  the  donor  with  the  intention  of  making  a  gift,  it  can- 
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not  be  revoked  on  the  ground  that  it  was  made  by  mistake  through  the 
donor's  forgetfulness  of  a  fact  at  the  time  of  making  the  gift.  Fickslay 
V.  Starr,  149  N.  Y.  432. 

Where  grantor  procures  to  be  inserted  in  his  deed  a  provision  requir- 
ing the  grantees,  as  the  consideration  for  the  deed,  to  pay  to  the  grantor's 
daughter  (a  married  woman  of  full  age,  not  dependent  upon  him  for 
support,  and  to  whom  he  is  not  indebted)  a  certain  sum  which  shall 
remain  .a  lien  upon  the  premises  until  paid,  and  delivers  to  her  a  copy 
of  that  portion  of  the  deed  containing  a  description  of  the  premises  con- 
veyed and  the  condition  in  her  favor,  the  transaction  constitutes  an  irre- 
vocable executed  gift  of  such  sum,  and  the  grantor  has  no  power  by  a 
quit  claim  deed  subsequently  executed  to  the  grantees,  to  exonerate  them 
from  their  obligation  to  pay  the  stipulated  sum  to  his  daughter,  and  to 
require  it  to  be  paid  to  himself.    Mace  v.  Thayer,  51  App.  Div.  121. 

ACTIONS. 

A  statement  written  on  a  note  by  the  payee  that  it  should  be  void  at 
his  death,  held  not  to  prevent  a  suit  by  his  legal  representative  to  recover 
the  loan  secured  thereby.    Dimon  v.  Keery,  54  App.  Div.  318. 

EVIDENCE. 

Evidence  considered  and  no  gift  found  to  have  been  consummated. 
Ferry  v.  Stephens,  66  N.  Y.  321. 

To  set  aside  a  gift  of  property  because  of  unsoundness  of  mind  of  the 
donor,  it  is  not  essential  to  show  that  he  was  an  idiot  or  imbecile  at  the 
time;  it  is  sufficient  to  show  that  he  was  laboring  under  a  delusion  out 
of  which  he  could  not  be  reasoned,  which  led  him  to  make  the  gift,  and 
which  so  took  possession  of  his  mind  that  he  could  not  act  upon  the  sub-' 
ject  sensibly.    Riggs  v.  American,  95  N.  Y.  503. 

Evidence  considered  and  held  insufficient  to  support  finding  that  gift 
was  intended.     Cowee  v.  Cornell,  76  N.  Y^.  92. 

Where  a  party  seeks  to  recover  from  executors  the  value  of  an  article 
of  personal  property  found  among  the  effects  of  their  testatrix,  and  the 
only  title  asserted  thereto  is  by  way  of  gift  from  her,  the  facte  which 
establish  the  validity  of  the  gift  and  rebut  the  inference  to  be  drawn 
from  continued  possession  of  the  article  by  the  decedent,  must  be  proved 
by  evidence  so  cogent  as  to  leave  no  doubt  in  the  mind  of  an  unbiased 
person  that  the  demand  is  a  proper  one— otherwise  the  legal  presumption 
against  the  validity  of  the  gift  must  prevail.  Adler  v.  Davis,  31  App. 
Div.  120. 

Evidence  considered,  and  no  valid  gift  found.  Bray  v.  O'Rourke,  89 
App.  Div.  400. 
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Proof  by  the  third  wife  of  a  donor  that  he,  a  few  weeks  before  his 
death,  gave  her  three  bank  books  and  three  checks  signed  in  blank,  in- 
structed her  in  writing  to  go  to  the  banks,  fill  out  the  checks  for  the 
balances  due  and  transfer  them  to  the  credit  of  their  infant  daughter, 
when  accompanied  by  the  evidence  of  a  holographic  instrument  executed 
within  a  few  months  of  the  transaction  and  which  'would  have  been  good 
ma  a  will  if  signed  at  its  physical  end,  making  the  same  disposition  of 
the  bank  deposits,  shows,  as  against  children  of  a  former  marriage,  a  suffi- 
cient delivery  to  or  for  the  donee  and  a  valid  gift  to  her  of  the  depposits. 
Matter  of  Reichert,  38  Misc.  228. 

Held  sufficient  to  establish  a  gift.  Gilkinson  v.  Third  Ave.  R.  R.,  47 
N.  Y.  472;  Barefield  v.  Rosell,  177  N.  Y.  387;  Barker  v.  Harbeck,  2  N. 
Y.  Supp.  425 ;  Matter  of  Reichert,  38  Misc.  228. . 

Held  insufficient  to  establish  a  gift  Trow  v.  Shannon,  78  N.  Y.  446; 
Beaver  v.  Beaver,  117  N.  Y.  421;  Matter  of  O'Connell,  33  App.  Div. 
433;  In  re  Crawford,  113  N.  Y.  660. 
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Matter  of  the  Estate  of  John  M.  Foulds,  Deceased. 

{Surrogate's  Court,  New  York  County ,  Filed  May,  1901.) 

Executor  and  Admimstbator— Rent  AccRtJiNo  Before  the  Death  oi;' 
THE  Intestate  Goes  to  the  Administrator — Payments  on  RbaLiTT 
Improperly  Paid  Out  of  Personalty. 

Bent  which  accrued  to  an  intestate  before  his  death  passes  to  his 
administrator  and  the  latter  may  sell  the  claim  for  it. 

Taxes  and  assessments  on,  interest  on  mortgages  against^  insurance 
premiums  upon,  and  repairs  to,  real  estate  of  an  intestate  cannot  law- 
fully be  paid  by  the  administrator  out  of  the  personalty  as  against  the 
next  of  kin,  even  though  he  and  they  are  tenants  in  common  of  the 
said  real  estate. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
administrators. 

Andrew  Foulds,  Jr.,  for  administrators;  William  F.  Mac- 
Rae,  for  objeotora. 

Thomas^  S. —  The  claim  against  John  C.  Smith  for  rent  of 
the  Passaic  house  accrued  and  was  fully  due  during  the  life- 
time of  the  intestate.  The  undivided  interest  of  the  intes- 
tate in  thie  claim  was,  therefore,  a  personal  asset  which  could 
be  sold  by  the  administrators.  The  sale  appears  to  have  been 
made  after  due  notice  and  in  good  faith,  and  the  amount 
received,  though  small,  is  not  shown  to  be  inadequate.  The 
report  of  the  referee  approving  of  this  is  affirmed.  The  act- 
ing administrator  and  his  brother  were  tenants  in  common 
with  the  intestate  in  certain  real  property  in  New  Jersey. 
The  next  of  kin,  entitled  to  the  peraonalty  of  the  intestate, 
were  also  his  heirs-at-law,  and  as  such  acquired  interests  in 
such  real  estate.  Taxes  and  assessments  ux>on  this  real  estate, 
interest  on  mortgages  upon  it  and!  insurance  premiums  on 
policies  of  insurance  upon  it  were  paid  by  the  acting  admin- 
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istrator.  He  alsa  paid  oertain  sums  for  repairs  on  a  house. 
AH  of  these  disbursements  are  set  forth  in  the  account  and 
the  next  of  kin  are  sought  to  be  charged,  out  of  their  re- 
speotive  interests  as  next  of  kin  in  the  personalty,  for  their 
equitable  shares  as  heirs^t-Iaw  of  such  expenses.  It  is  quite 
dear  that)  independent  of  other  facts,  these  payments  were 
not  such  as  an  administrator  could  lawfully  make  and  that 
they  each  of  them  constituted  a  breach  of  trust  Matter  of 
Selleck,  111  N.  T.  284,  287.  As  to  Mrs.  McArthur,  they 
may  be  allowed,  for  she  was  an  administratrix  and  joined  in 
the  account  and  has  not  excepted  to  the  report  of  the  referee 
allowing  them.  As  to  Mrs.  Wilson,  the  payments  for  taxes, 
assessments  and  interest  on  mortgages  on  the  real  property 
of  the  deceased  which  became  due  and  payable  after  his  death 
and  prior  to  October  9,  1900,  may  be  allowed  because  of  her 
stipulation  in  writing  of  that  date  consenting  thereto,  and 
upon  the  f aidi  of  which  payment  was  thereafter  made  by  the 
acting  administrator  to  himself  and  his  brother  in  reimburse- 
ment for  payments  by  them  therefor.  The  whole  transac- 
tion constituted  an  estoppel  of  Mrs.  Wilson  to  this  extent. 
Perry,  Trusts,  §§  849,  850.  Payments  for  amounts  which 
became  due  after  thait  date  are  disallowed.  For  a  similar  rea- 
son Mr.  Andrew  E.  Foulds  is  estopped  from  objecting  to  such 
payments  for  taxes,  assessments  and  interest  which  were  pay- 
able on  or  prior  to  July  19,  1900,  that  being  the  date  of  a 
letter  from  him  on  the  subject,  and  the  meaning  of  the  lan- 
guage of  the  letter  being  made  more  distinct  by  uncontra- 
dicted evidence  of  contemporaneous  conversations  with  him. 
Mrs-  Mdntyre  consistently  refused  to  make  any  consent  on 
the  subject,  and  all  the  payments  must  be  disallowed  as  to 
her.  The  repairs  on  the  Eutherford  house  were  not  made 
under  any  contract  with  the  decedent,  and  the  finding  of  the 
referee  to  the  contrary  must  be  reversed.  The  only  evidence 
offered  on  the  subjct  was  clearly  incompetent  and  properly  ex- 
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eluded.  No  oonsent  or  waiver  was  given  or  made  by  any  of 
the  objecting  next  of  kin  to  any  payments  for  such  repairs, 
and  they  must,  therefore,  be  disallowed  as  against  each  of 
them.  The  objections  to  payments  for  services  rendered  to 
the  administrators  by  their  counsel  are  overruled.  The  ad- 
ministrators will  be  allowed  commissions  and  costs  for  pre- 
paring the  account;  the  disbursements  of  the  accounting,  in- 
cluding the  fees  of  the  referee  and  the  stenographer,  will  be 
paid  out  of  the  estate.  !N'o  other  costs  will  be  allowed. 
Decreed  accordingly. 


Matter  of  the  Proceedings  to  Sell  the  Real  Estate  of  Marvix 

W.  LiDDLE,  Deceased,  to  Pay  Debts. 

(Surrogate's  Court,  Washington  County,  Filed  May,  1901.) 

Exemption — ^Realty  Purchased  with  Pension  Money  Not  Exempt 
FROM  THE  Pensioner's  Debts  After  His  Death — Cora  C.  P.,  §  1396 — 
Services  Rendered  to  a  Decedent  in  the  Family  Relation. 

The  exemption  afforded  real  property,  purchased  with  pension 
money,  from  levy  and  sale  for  payment  of  debts  does  not  extend  be- 
yond the  life  of  the  pensioner;  and  therefore  where  he  dl^s  leaving 
such  real  property  as  the  only  fund  for  the  payment  of  his  debts  and 
his  will  directs  their  payment,  the  real  property  may  be  sold  to  pay 
them. 

Claims  against  a  decedent's  estate  made  by  relatives  for  services 
rendered  him  in  the  family  relation  must  be  clearly  established  in 
order  to  be  allowed  payment. 

Proceeding  by  Emeline  Liddle,  executrix  of  the  last  will 
and  testament  of  Marvin  W.  Liddle,  deceased,  to  sell  the  i-eal 
estate  of  testator  to  pay  debts. 

Brodie  G.  Higley,  for  executrix;  Frank  H.  Mason,  for 
claimants;  George  Scott,  for  contestant. 
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Davis,  S. —  This  is  a  proceeding  instituted  by  Eraeline 
Liddle,  the  executrix  of  the  last  will  and  testament  of  Mar- 
vin W.  Liddle,  deceased,  to  sell  the  real  estate  of  the  testator 
to  pay  debts.  On  the  return  of  the  citation  Frances  J.  Lid- 
dle, the  widow  of  the  testator,  and  who  is  the  sole  beneficiary 
named  in  the  will,  filed'  an  answer  to  the  petition,  denying 
the  validity  of  the  claims,  or  some  of  them,  and  also  alleging 
that  the  real  estate  of  the  decedent  was  purchased  with  pen- 
sion money,  and  is,  therefore,  under  section  1393  of  the  Code 
of  Civil  Procedure,  exempt  from  sale  for  the  payments  of 
debts,  and  moves  to  have  the  proceeding  dismissed. 

It  is  conceded  that  the  real  estate  (which  it  is  alleged  is 
worth  about  $600)  was  puchased  entirely  with  pension  moneys, 
and  that  there  was  no  personal  property  in  the  estate  except 
that  set  off  to  the  widow  by  the  appraisers,  under  the  statute. 

The  petitioner  replies  to  the  answer  by  setting  up  the  will 
(which  is  entirely  in  manuscript,  although  not  written  by  the 
testator  himself),  in  which  the  testator  expressly  directs  the 
paymrait  of  all  his  debts.  It  is  claimed  by  this  clause  in  the 
will  that  the  testator  waived  and  cancelled  the  exemption. 

On  the  other  hand  the  contestant  contends  that  the  clause 
in  the  will  did  not  cancel  the  exemption,  as  it  is  not  in  com- 
pliance with  section  1404  of  the  Code,  which  section  provides 
the  only  way  in  which  an  exemption  can  be  cancelled. 

The  question  before  us  for  decision  then  is,  does  the  ex- 
emption from  debts  of  property  purchased  with  pension 
moneys  extend  beyond  the  decease  of  the  pensioner?  As  is 
usual  in  cases  of  this  character  the  sympathies  are  with  the 
contestant,  but  in  legal  proceedings  sympathy  must  yield  to 
the  superior  claims  of  justice  and  equity. 

At  common  law  all  property  is  liable  for  debts  and  for 
taxes,  and  no  property  is  exempt  as  some  statute  specially  so 
provides.  It  will  be  observed  that  there  is  no  statute  that 
exempts  from  debts  real  estate  purchased  \dth  pension  moneys. 
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Section  1393  of  the  Code,  on  which  the  contestant  in  this 
proceeding  relies,  exempts  only  the  pension  money.  In  the 
case  of  Yates  County  Bank  v.  Carpenter,  119  N.  Y.  650, 
the  Court  of  Appeals  held  that  where  the  pension  money  can 
he  directly  traced  to  the  purchase  of  property  necessary  for 
the  support  of  the  pensioner  and  hie  family,  such  property 
is  exempt  from  levy  and  sale  under  an  execution.  In  the  case 
just  cited  the  pensioner  secured  an  order  from  the  County 
Court  restraining  the  bank  from  selling  his  real  estate  on  an 
execution,  and  the  Court  of  Appeals  sustained  the  order. 

The  case  of  Buffum  v.  Foster,  77  Hun,  27,  also  cited  by 
contestant^  was  an  injunction  to  restrain  the  sale  of  real  es- 
tate purchased  with  pension  money.  The  General  Term  held 
that  the  injunction  was  properly  granted. 

Both  of  the  proceedings  in  the  two  cases  just  cited  were 
had  during  the  lifetime  of  the  pensioner,  and  neither  of  the 
cases  decides  that  the  exemption  extended  beyond  the  lifetime 
of  the  pensioner.  That  question  was  not  before  the  court  in 
either  case. 

The  industrious  and  able  counsel  for  the  contestant  cites  us 
no  case  that  holds  that  real  estate  purchased  with  pension 
money  is  exempt  from  debts  after  the  decease  of  the  pen- 
sioner. 

The  case  most  nearly  approaching  the  doctrine  contended 
for  by  lihe  contestant's  counsel  is  Hodge  v.  Leaning,  2  Dem. 
558,  in  which  the  surrogate  of  Otsego  county  held  that  pension 
money  in  the  hands  of  an  executor  constituted  no  part  of 
the  assets  of  the  decedent's  estate,  and  hence  was  not  liable 
for  decedent's  debts;  but  that  decision  was  disapproved  in  the 
case  of  Beecher  v.  Barber,  6  Dem.  129,  where  the  surrogate 
of  Chenango  county  refused  to  follow  it,  and  decided  directly 
the  opposite,  and  holding  that  on  a  final  judicial  settlement 
pension  money  in  the  hands  of  the  executor  was  assets,  and 
liable  for  decedent's  debts. 
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This  must  be  so  upon  principle.  It  is  easy  to  see  how  ab- 
surd and  unjust  results  and  hardships  would  follow,  if  the  doc- 
trine contended  for  by  the  contestant's  counsel  in  this  case 
was  maintained,  A  pensioner  might  die,  leaving  an  estate 
worth  $3,000  in  pension  money,  or  in  property  purchased  with 
pension  money,  and  at  the  same  time  owing  $600  in  just 
debts.  If  contestant's  doctrine  is  to  be  sustained  the  creditors 
must  lose  their  debts,  although  the  estate  is  ample  to  pay 
them.  Indeed,  if  such  were  the  law,  a  pensioner  might  have 
to  be  buried  at  public  expense,  or  by  the  charity  of  his  friends. 
Clearly  neither  the  Legislature  by  its  enactments,  nor  courts 
by  their  decisions,  ever  intended  any  such  results.  They  have 
shown  great  liberality  and  justice  towards  the  soldier  and 
his  family,  but  have  not  gone  to  the  lengths  contended  for 
by  the  contestant  in  this  case.  It  is  unthinkable  that  the  pen- 
sioner in  this  case  intended  to  so  fix  his  property  that  his 
just  debts — expenses  of  his  last  sickness  and  burial — should 
not  be  paid  out  of  his  estate.  Being  a  pensioner,  he  doubt- 
less knew  what  exemptions  might  be  claimed  for  his  estate, 
and  for  that  reason  had  the  clause  directing  the  payment  of 
his  debts  inserted  in  his  will  so  as  to  avoid  the  very  results 
here  threatened.  Ordinarily  it  may  be  tnie,  as  argued  by 
the  counsel,  that  the  clause  in  a  will  directing  payment  of 
debts  is  merely  formal,  and  practically  means  nothing,  for 
the  just  debts  of  a  decedent  under  ordinary  circumstances 
must  be  paid  if  there  is  property,  whether  the  will  so  di- 
rects, or  not  It  is  further  contended  in  this  case  that  notwith- 
standing the  clause  in  the  will  directing  payment  of  debts,  the 
executrix  has  no  power  to  sell  the  real  estate,  and  apply  the 
proceeds  to  their  payment,  and  cites  Matter  of  City  of  Roch- 
ester, 110  N.  Y.  159. 

It  is  true  that  the  mere  formal  direction  in  a  will  to  pay 
debts  does  not  per  se  give  an  executor  power  upon  his  o^vn 
motion  to  sell  the  real  estate  of  his  testator,  give  an  executor's 
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deed,  and  apply  the  proceeds  to  the  payment  of  decedent's 
debts.  In  such  a  case  the  creditor  must  resort  to  the  usual 
statutory  proceeding  to  enforce  the  payment  of  his  claim. 
The  executrix  in  this  case  has  not  attempted  to  sell  the  real 
estate  ex^pt  upon  the  decree  of  the  court  There  is  nothing 
in  this  proceeding  in  conflict  with  what  was  decided  in  Matter 
of  City  of  Rochester,  supra.  It  is  immaterial  with  the  execu- 
trix here  whether  these  claims  are  paid  or  not.  The  several 
claims  as  filed  are  in  due  form,  and  upon  their  face  ap- 
parently valid.  They  are  objected  to  by  the  widow,  who  is 
the  sole  beneficiary  in  the  will,  so  this  contest  is  really  be- 
tween the  creditors  and  the  widow. 

The  object  of  the  executrix  in  this  proceeding  is  to  obtain 
a  decision  of  the  court  as  to  the  validity  of  these  claims,  and 
as  to  the  liability  of  the  estate  to  pay  them  if  declared  valid, 
and  a  decree  granted  directing  their  payment,  to  the  end  that 
upon  the  final  judicial  settlement  of  the  estate  her  account 
may  not  be  surcharged  for  the  payment  of  debts  that  are  in- 
valid, nor  involve  the  estate  in  litigation  for  refusing  to  pay 
claims  that  are  valid. 

Of  the  several  claims  filed  with  the  executrix  against  the 
estate,  four  are  objected  to  and  contested,  to  wit:  Warren 
Coomer,  $15;  Addie  E.  Mabee,  $24;  Elizabeth  Carter,  $56.58; 
Sarah  J.  Monroe,  $259. 

Two  of  these  claimants  are  sisters;  one  a  niece;  the  other 
a  nephew  of  the  decedent.  The  greater  portion  of  these  claims 
is  for  taking  care  of  decedent  in  his  last  sickness,  and  for 
services  rendered  as  housekeeper  for  decedent  in  former  years. 
The  rule  in  regard  to  such  claims  is  too  well  settled  to  require 
the  citing  of  authorities,  that  claims  against  the  estate  of  a 
deceased  person  made  by  near  relatives  for  personal  services 
rendered  in  the  last  sickness,  and  for  domestic  services  in 
the  deceased's  household,  are  to  be  regarded  with  suspicion, 
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and  require  staronger  proof  to  establish  them  than  ordinary 
claims  made  by  strangers. 

A  large  amount  of  testimony  was  taken  in  relation  to  the 
validity  of  these  daims,  and  without  discussing  the  testimony 
in  detail  as  it  relates  to  the  several  items,  I  think  the  proof 
is  insufficient  imder  the  law  to  establish  them  all  as  legal 
daime  against  the  estate.  The  claim  of  Warren  Coonier  is 
rejected ;  the  affidavit  attached  to  that  claim  as  filed  is  fatally 
defective  in  that  it  does  not  conform  to  the  statutory  require- 
ments,  and  the  proof  in  relation  to  his  claim  does  not  cure 
the  defect  in  the  affidavit,  nor  establish  the  claim. 

The  claim  of  Addie  E.  Mabee  is  allowed  to  the  extent  of 
$14 ;  Sarah  J.  Monroe  in  the  sum  of  $16,  and  Elizabeth  Car- 
ter's claim  of  $56.58  is  allowed  in  full,  with  interest  upon 
the  several  claims  as  allowed. 

Contestant's  motion  to  dismiss  the  proceeding  is  denied. 

Counsel  for  the  executrix  may  prepare  and  submit  a  pro- 
posed form  of  decree  in  accordance  with  this  opinion. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Maby  Neil,  Deceased. 

{Surrogates  Court,  New  York  County,  Filed  June,  1901.) 

1.  Decedent's    Estate — Payment   of   Claim   Against,  an  Affibmativb 

Defense — Code  C.  P..  8  829 — Statute  of  Limitations. 

The  rule  that  payment  is  an  affirmatiye  defense  applies  to  a  claim 
for  rent  of  premises  occupied  by  an  intestate  and,  upon  a  contest  in 
regard  to  the  claim,  the  claimant  need  not  show  that  no  payments 
have  been  made  him  thereon. 

2.  Same — Evidence — Payments  by  Intestate  to  Administbatob. 

An  administrator,  claiming  as  a  creditor  of  his  intestate,  cannot 
testify  in  regard  to  payments  made  him  by  the  intestate  upon  the 
claim. 
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3.  Same — Statute  of  Limitations — Rent. 

The  Statute  of  Limitations  is  not  a  defense  to  a  claim  for  a  balance 
of  rent  due  under  an  agreement,  covering  over  sixteen  years'  occupa- 
tion of  premises  at  a  fixed  monthly  rent,  any  balance  due  to  be  pay- 
able out  of  the  tenant's  estate  at  her  death  (occurring  in  1900),  a» 
the  balance  does  not  become  due  until  her  death. 

Proceedings  upon  the  judicial  settlement  of  the  account  of 
an  administrator.     Objections  filed  to  the  report  of  a  referee. 

Norwood  &  Dilley,  for  administrator  claimant;  Clarence  L. 
Barber,  for  next  of  kin  contestants. 

Thomas,  S. —  The  administrator  is  a  brother  of  the  intes- 
tate and  makes  a  claim  against  her  estate  which  is  resisted 
by  certain  of  the  next  of  kin.  It  was  established  by  compe- 
tent evidence  and  found  by  the  referee  that  on  or  about 
November  1,  1884,  the  intestate  entered  into  possession  of  three 
rooms  in  her  brother's  house,  in  One  Hundred  and  Sixth 
street,  and  used  and  occupied  them  until  her  death  in  Feb- 
ruarv,  1900.  The  reasonable  rental  value  of  these  rooms  was 
seven  dollars  and  fifty  cents  per  month,  and  she  commenced 
her  occupancy  of  them  imder  a  contract  then  made  by  her 
Tvath  her  brother  by  which  she  agreed  to  pay  him  seven  dol- 
lars and  fifty  cents  per  month  for  the  rent  of  the  rooms  as 
long  as  she  should  occupy  them,  and  in  the  event  of  his  sur- 
viving her,  her  estate  was  to  pay  the  difference  between  what 
she  might  have  paid  him  in  her  lifetime  and  seven  dollars 
and  fifty  cent«  a  month  during  the  time  she  so  occupied  his 
said  premises;  and  in  the  event  of  her  surviving  him,  then  his 
theirs  were  to  have  no  claim  against  her  for  back  rent.  Re- 
ceipts signed  by  the  brother  and  in  the  possession  of  the  in- 
testate at  the  time  of  her  death  showed  that  the  first  payment 
made  by  her  on  the  rent  for  the  month  of  November,  1884, 
was  four  dollars,  and  that  she  paid  and  her  brother  received 
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four  dollars  on  the  rent  for  December,  1884,  on  the  under- 
standing that  the  balance  would  be  payable,  pursuant  to  their 
agreement,  out  of  her  estate  at  her  death.  In  the  account  of 
the  administrator  his  claim  was  stated  as  being  for  rent  of 
rooms,  184  months  at  seven  dollars  and  fifty  cents  a  month, 
amounting  to  $1,380,  with  a  credit  of  $445,  leaving  $935,  and 
this  statement  was  one  of  the  all^ations  covered  by  his  general 
verification.  The  objections  filed  by  the  next  of  kin  specified 
as  grounds  of  objection  that  the  claim  had  been  paid  and 
that  it  was  barred  by  the  Statute  of  Limitations.  On  the  trial 
before  the  referee  the  administrator  oflfered  himself  as  a  wit- 
ness in  his  own  behalf,  and  when  his  counsel  attempted  to 
examine  him  as  to  payments  made  by  the  intestate  to  him, 
objection  was  made  that  he  was  an  incompetent  witness  as 
to  such  matters,  because  of  the  provisions  of  section  829,  Code 
Civil  Procedure,  and  this  objection  was  properly  sustained, 
and  the  evidence  w^as  excluded.  The  administrator,  by  liis 
counsel,  then  put  upon  the  record  a  waiver  of  any  claim  in 
excess  of  $935,  and  subsequently  filed  a  formal  proof  of 
claim  in  which  payments  sufficient  to  reduce  his  claim  to 
that  amount  were  admitted,  which  was  verified  by  him  to  the 
effect  that  no  further  payments  had  been  made.  No  further 
affirmative  proof  of  non-payment  was  offered  by  the  claimant, 
and  the  contestants  did  not  offer  any  evidence  of  payment  in 
support  of  their  objection.  On  this  evidence  the  learned 
referee  reported  against  the  claim,  feeling  constrained  so  to 
do  because  of  decisions  recited  in  his  opinion.  These  cases 
were  all  actions  in  the  Supreme  Court,  and,  like  Lent  v. 
N.  Y.  &  M.  K.  Co.,  130  N.  Y.  504,  which  was  the  leading 
authority  relied  on,  most  of  them  concerned  questions  of  plead- 
ing arising  on  demurrers.  A  case  so  nearly  like  the  one  at 
bar  as  to  be  controlling  is  Lerche  v.  Brasher,  104  N".  Y.  157, 
and  leads  to  an  entirely  different  result  That  was  an  action 
against  an  administrator  with   the  will   annexed   to   recover 
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for  services  rendered  his  testator;  the  services  and  their 
value  were  proved,  and  the  administrator  was  improperly  al- 
lowed to  testify  as  to  non-payment.  A  judigment  was  ren- 
dered, which  was  set  aside  hy  an  order  of  the  trial  court,  af- 
firmed by  the  Greneral  Term,  because  of  the  error  in  receiving 
this  evidence,  and  the  appeal  was  from  this  order.  The  order 
was  reversed,  the  court.  Finch,  J.,  writing,  saying:  "But 
while  the  objection  was  a  good  one,  the  evidence  was  wholly 
immaterial.  The  plaintiff  was  not  required  to  prove  the  nega- 
tive, and  payment  was  an  affirmative  defense,  the  burden  of 
establishing  which  was  on  the  defendant.'^  No  authority  was 
cited  to  support  this  proposition,  but  this  was  not  because 
authorities  did  not  exist  in  great  abundianoe.  Where  a  con- 
tract obligation  of  a  defendant  or  of  his  legal  representative 
to  pay  a  sum  of  money  is  shown,  it  has  long  been  the  rule 
that  facts  of  discharge  by  payment  or  release  are  the  subjects 
of  affirmative  defenses  and  affirmative  proof  on  the  part  of 
the  defendant.  McKyring  v.  Bull,  16  N.  T.  297.  There  are, 
of  course,  cases  where  non-payment  is  a  fact  forming  an  es- 
sential part  of  a  cause  of  action,  and  in  such  cases  the  nega- 
tive fact  must  affirmatively  be  shown.  Such  a  case  was  Knapp 
V.  Roche,  94  N.  Y.  329,  cited  by  the  contestant,  where  the 
action  was  against  an  officer  of  a  bank  for  damages  for  neg- 
ligently loaning  the  moneys  of  the  bank  to  a  third  person, 
who  failed  to  pay,  and  the  bank  was  thus  damaged.  Another 
was  Ball  &  Wood  v.  Clark  &  Sons  Co.,  31  App.  Div.  356, 
where  a  mechanic's  lienor  sought  to  establish  his  lien  against 
the  owner,  without  proof  that  anything  was  due  from  the 
owner  to  the  original  contractor.  See,  also,  Quin  v.  Lloyd, 
41  X.  Y.  349.  But  in  a  case  where  an  executor  was  sued 
for  the  value  of  board  and  lodging  furnished  to  his  testator 
it  was  determined  by  the  Appellate  Division  of  this  depart- 
ment that  the  plaintiff  was  not  required  to  prove  non-payment 
as  a  condition  for  his  recovery,  and  the  cases  cited  by  the 
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contestant  were  by  name  cited  in  support  of  the  ruling. 
Hicks'Alixanian  v.  Walton,  14  App.  Div.  199.  See,  also, 
Matter  of  Rowell,  45  id.  323;  In  re  Maoomber^s  Estate,  11 
N.  Y.  Supp.  198,  affM  sub.  nom.j  Matter  of  Powers,  124 
N.  Y.  361.  The  fact  that,  by  the  terms  of  the  contract,  the 
intestate  was  required  to  pay  either  at  or  before  her  decease 
does  not  change  the  rule.  The  obligation  was  to  pay  a  fixed 
rent,  and  in  every  case  of  this  kind  only  the  balance  unpaid  can 
be  recovered.  The  defense  of  the  Statute  of  Limitations  cannot 
prevail  because  the  balance  unpaid  did  not  become  due  until 
the  death  of  the  intestate.  The  conclusions  of  the  referee  dis- 
allowing the  daim  of  the  administrator  will  be  reversed  and 
the  claim  allowed.  In  all  other  respects  the  report  is  con- 
firmed. Costs  of  the  administrator  will  be  paid  out  of  the 
estate. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Christian  Geotrian^  Deceased. 

{Surrogate's  Court,  New  York  County,  Filed  June,  1901.) 

1.  DowEB — Testamentary  Provision  Not  a  Bar. 

A  testator's  direction  to  his  executors  to  set  apart  from  and  apply 
out  of  the  income  of  his  estate  a  fixed  annual  sum  for  the  support  of 
his  wife  for  life  does  not,  on  the  face  of  the  will,  bar  dower. 

2.  Same — Consent  to  Take  Gross  Sum — Code  C.  P.,  §  2793,  Sub.  3. 

Where  the  said  fixed  sum  proved  to  exceed  the  entire  income  of  the 
personal  estate  and  of  the  real  estate  after  its  conversion  into  money 
in  order  to  pay  the  testator's  debts,  and  the  widow  was  an  incompe- 
tent person,  the  court  refused  the  application  of  her  committee  to  be 
permitted  to  take  a  gross  sum  in  lieu  of  dower  as  not  being  proper  nor 
in  the  best  interest  of  the  widow,  and  it  directed  that  the  balance, 
after  payment  of  the  moving  creditor,  be  paid  to  the  executrix  of  the 
testator  in  order  to  produce  the  widow's  provision. 


264     SURROGATE'S  COURT  REPORTS. 

3.  Same — Compensation  of  Attorneys  fob  Remaindermen. 

Where  the  will  directed  that,  after  the  death  of  the  widow,  the 
estate  should  be  divided  among  collaterals,  the  court  held  that  the 
claims  of  their  attorneys  against  them  for  services  could  not  be  con- 
sidered, while  the  widow  was  living,  in  the  proceeding  to  sell  the  tes- 
tator's real  estate. 

Application  of  the  executrix  of  Christian  Grotrian,  de- 
ceased, for  a  distribution  of  the  proceeds  of  the  sale  of  his  real 
estate  for  the  payment  of  his  debts.  The  second  clause  of  his 
will  provided :  "  I  direct  that  my  executors  set  apart  and 
apply  out  of  the  income  of  my  estate  the  sum  of  three  hun- 
dred and  twenty-five  dollars  every  three  months  for  the  bene- 
fit of  my  wife  Louise  Grotrian,  which  sum  shall  be  used  for 
the  care,  support  and  maintenance  of  my  said  wife  Louise 
Grotrian  during  her  li^."  The  will  also  gave  a  general  leg- 
acy of  $1,000  to  Louise  Mundt,  his  niece.  It  also  directed  that 
after  the  death  of  his  wife  all  his  residuary  estate,  including 
realty,  should  be  sold  and  divided  among  certain  of  his 
nephews  and  nieces.     Other  facts  appear  in  the  opinion. 

John  E.  Bpodsky,  for  executrix ;  Carter,  Hughes  &  Dwight, 
for  residuary  legatees;  Aaron  Eahn,  for  residuary  legatees; 
Gratz  Nathan,  for  special  guardian. 

Thomas,  S. —  I  concur  in  the  opinion  of  Surrogate  Var- 
num,  rendered  when  this  matter  was  before  him,  that  on  the 
face  of  the  will  the  annuity  directed  to  be  paid  to  the  widow 
does  not  bar  her  claim  to  dower.  Matter  of  Grotrian,  30 
Misc.  Rep.  23.  At  that  time  an  order  was  made  appointing 
appraisers.  A  decree  was  thereafter  made  by  Surrogate  Fitz- 
gerald directing  a  sale  of  part  of  the  real  estate  of  the  tes- 
tator, and  the  present  application  is  for  a  decree  directing  as 
to  the  disposition  of  the  proceeds  of  such  sale.  The  widow  is 
an  incompetent  and  appears  by  her  committee.     It   is  now 
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shown  that  the  amount  directed  to  be  paid  to  the  ^vido\v  ex- 
ceeds, and  has  at  all  times  since  the  death  of  the  testator,  in 
1892,  exceeded  the  entire  net  income  of  his  estate.     It  is  not 
now  necessary  to  determine  whether  this  payment  Avas  an  an- 
nuity or  a  trust  provision.    Cochrane  v.  Schell,  140  X.  Y.  516. 
The  committee  of  the  widow  asks  that  an  order  be  made  di- 
recting him  to  execute  an  instrument  on  her  behalf  electing 
to  take  from  the  proceeds  of  the  sale  of  the  property  sold  a 
gross  sum  equivalent  to  the  present  value  of  her  right  of  dower, 
and  that  such  gross  sum  be  paid  to  him,  leaving  the  balance, 
if  any,  in  the  hands  of  the  executrix  to  raise  further  income 
for  her.     Such  an  order  can  be  made  upon  proof  that  it  will 
be  for  the  best  interest  of  the  widow  (Code  C.  P.,  §  2793), 
and  if  her  right  of  dower  is  legally  paramount  to  the  pro- 
vision for  her  contained  in  the  will.     I  must  determine  both 
of  these  questions  contrary  to  the  contentions  of  counsel  for 
the  widow's  committee.     The  annuity  or  trust  sum  directed  to 
be  paid  to  the  widow  is,  in  fact,  though  not  so  expressed  in 
the  will,  a  gift  to  her  for  her  life  of  the  entire  income  of  the 
estate.    If  it  had  been  so  expressed  it  would  have  been  a  legal 
bar  to  all  daim  of  dower,  as  being  manifestly  inconsistent 
with  dower.    Matter  of  Zahrt,  94  N.  Y.  605.     She  is  to  have 
the  entire  income,  and  whether  her  title  thereto  is  in  part 
because  of  the  will  or  in  part  independent  of  the  will,  it  is 
not  now  important  to  determine.     If  she  has  the  full  income, 
and  is  to  retain  it,  there  is  no  propriety  in  giving  her  a  part 
of  the  principal  in  lieu  of  a  part  of  the  income  not  given  up, 
except  as  the  transacttion  diminishes  the  estate  from  which 
inccmie  is  to  be  obtained.     There  is  also  no  proof  that  such 
a  disposition  would  be  to  the  interest  of  the  widow.     As  a 
matter  of  discretion  I  will  not  permit  the  commiittee  to  exe- 
cute the  instrument  accepting  a  gross  sum  out  of  the  estate. 
I  also  agree  with  Surrogate  Vamum  that  the  pecuniary  leg- 
acy to  Louise  Mundt  is  not  charged  upon  the  real  estate,  and 
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cannot  be  protected  in  this  proceeding.  Matter  of  Grotrian, 
supt'a.  The  fund,  after  payment  of  the  amount  due  to  the 
petitioner  and  the  costs  of  the  proceeding,  will  be  directed 
to  be  paid  over  to  the  executrix  to  be  held,  invested  and  paid 
out  in  pursuance  of  the  directions  contained  in  the  will  of 
the  testator  as  to  the  real  estate  froml  which  said  fimd  was 
derived.  The  rights  of  the  other  legatees  cannot  be  deter- 
mined until  they  become  due,  which  will  not  be  until  the  death 
of  the  widow.  For  this  reason  the  claims  of  counsel  for  such 
legatees  as  against  their  clients  cannot  be  enforced  in  this 
proceeding.  The  balance  of  the  claim  of  the  petitioner,  with 
interest  and  his  taxable  costs,  and  an  allowance  te  the  special 
guardian  for  the  infant  parties  not  exceeding  taxable  costs,  to 
be  hereafter  fixed,  and  the  taxable  disbursemente  of  all  the 
parties  will  be  paid  out  of  the  fund..  The  great  loss  caused 
by  the  sale  and  the  necessary  ooste  of  this  proceeding  could 
have  been  averted  by  a  small  sacrifice  on  the  part  of  any  of 
the  adult  parties  in  interest  Without  attempting  to  appor- 
tion the  fault  I  will  refuse  any  costs,  except  as  above  stated, 
to  any  of  the  parties  in  interest.  Settle  decree  and  tax  costs 
on  notice. 

Decreed  accordingly. 


NOTE  ON   DOWER,   WHEN   BARRED,   FORFEITED 

OR  RELEASED. 


Any  claim  existing  before  accruing  of  wife's  dower  right,  which  would 
have  defeated  husband's  seizin,  will  bar  dower,  but  wife's  right  held  un- 
affected br  any  act  of  husband  subsequent  to  marriage.  Scott  v.  Howard, 
3  Barb.  390. 

Dower  held  not  to  exist  in  land  acquired  by  the  husband  after  the  entry 
of  a  decree  of  divorce.    Nichols  v.  Park,  78  App.  Div.  95. 

Where  a  husband  is  seized  of  a  vested  remainder  expectant  upon  an 
estate  for  life,  subject  to  be  defeated  by  his  own  death  prior  to  that  of 
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the  tenant  for  life,  and  he  purchases  the  life  estate,  this  is  such  a  seizin 
as  gives  the  wife  dower  subject  to  be  defeated  as  above,  and  the  husband 
cannot  alienate  or  encumber  the  estate  to  the  prejudice  of  the  wife's 
dower,  nor  is  the  same  affected  by  the  sale  of  the  life  estate  upon  execu- 
tion  against  the  husband.    House  v.  Jackson,  50  N.  Y.  161. 

A  wife  has  no  estate  in  the  lands  of  her  husband  during  his  life  which 
she  can  convey;  her  inchoate  right  of  dower  is  but  a  contingent  claim, 
incapable  of  transfer  by  grant  or  conveyance,  but  susceptible  only  during 
its  inchoate  state,  of  extinguishment,  which  can  only  be  effected  by  a 
proper  conveyance  to  the  grantee  of  the  husband,  and  therefore  she  is 
not  by  joining  in  her  husband's  deed,  constituted  a  grantor  of  the  prem- 
ises,  and  such  a  conveyance  by  her  does  not  vest  in  the  grantee  any  greater 
or  other  estate  than  such  as  he  derives  from  the  conveyance  of  the  hus- 
band.   Witthaus  V.  Schack,  105  N.  Y.  332. 

BT  ACQUIBSOISirOi:  IN  COHVCyANCE. 

Where  wife  at  sale  of  her  husband's  lands  publicly  announces  that  she 
will  not  claim  dower  therein,  she  is  thereby  estopped  from  afterwards 
asserting  same  as  against  a  purchaser  who  relied  upon  such  announce- 
ment.   Dougrey  v.  Topping,  4  Paige,  94. 

Where  wife  merely  remains  silent  when  lands  in  which  she  claims  dower 
are  advertised  or  sold,  she  is  not  thereby  precluded  from  afterwards 
asserting  her  dower  rights.    Matthews  v.  Duryee,  3  Abb.  Dec.  220. 

But  otherwise  where  she  accepts  an  equivalent  in  lands  or  money  and 
permits  purchaser  to  complete  purchase.  Jones  v.  Powell,  6  Johns.  Ch. 
194. 

BT  ADVIiTEBY. 

Though  a  female  immediately  deserted  her  husband  after  marriage  and 
ever  after  lived  in  adultery  with  another  she  may,  nevertheless,  be  endowed 
of  her  husband's  lands,  if  a  divorce  was  not  obtained  by  him.  Cooper  v. 
Whitney,  3  Hill,  95. 

Though  a  wife  lived  in  open  adultery  away  from  her  husband,  if  a 
divorce  has  not  been  obtained,  her  dower  right  held  not  to  be  barred. 
Reynolds  v.  Reynolds,  24  Wend.  193. 

Under  the  provisions  of  the  Revised  Statutes  declaring  that  a  wife  con- 
victed of  adultery  in  an  action  brought  against  her  by  her  husband  for 
divorce,  shall  not  be  entitled  to  dower  in  his  real  estate,  it  is  only  where, 
upon  proof  and  a  finding  or  verdict  of  adultery,  the  court  has  in  such  an 
action  given  judgment  of  divorce  against  the  wife  and  dissolved  the  mar- 
riage contract,  that  her  right  of  dower  is  lost;  the  forfeiture  is  not  a  con« 
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sequence  of  the  oflfense,  but  of  the  judgment  founded  thereon.     Schiffer 
V.  Pruden,  64  N.  Y.  47. 


BT  ADVERSE  POSSESSION. 

Loss  of  title  to  lands  of  which  the  husband  was  seized  during  cover- 
ture by  adverse  possession,  held  not  to  alTect  his  wodow's  right  to  dower 
in  such  lands.    Mclntyre  v.  Costello,  47  Hun,  289. 


BY  ANinriiMENT  OF  MABRIAOE. 

Where  a  marriage  has  been  annulled  by  judicial  decree,  upon  the  ground 
that  when  it  w^as  contracted  the  husband  had  a  former  wife  living,  who 
had  absented  herself  for  more  than  five  successive  years  immediately  pre- 
ceding the  second  marriage,  without  being  known  by  him  to  be  living, 
although  until  it  was  so  annulled  it  was  voidable  only  and  not  void,  ana 
the  cohabitation  of  the  parties  was  not  adulterous  and  although  both 
of  the  parties  entered  into  the  marriage  in  entire  good  faith,  yet  the  wife 
is  not  entitled  to  dower  in  the  real  estate  owned  by  the  husband  at  the 
date  of  the  decree.    Price  v.  Price,  124  N.  Y.  589. 


BT  ANTB-innPTIAIf  AGREEMENT. 

In  an  ante-nuptial  agreement,  a  stipulation  that  neither  of  the  par- 
ties should  have  any  interest,  present  or  future,  in  the  estate  of  the  other, 
where  it  appeared  that  such  an  agreement  was  made  in  settlement  of  a 
suit  brought  by  the  wife  for  seduction  under  promise  of  marriage,  the  wife 
being  a  young  woman  of  twenty-one,  and  the  husband  an  elderly  man  with 
three  adult  children,  was  sustained.    Davis  v.  Wood,  10  N.  Y.  Supp.  460. 

While  an  ante-nuptial  contract,  by  which  the  future  wife  releases  all 
claims  against  the  estate  of  her  husband  upon  his  decease,  wilt  be  sus- 
tained when  fairly  made,  yet,  from  the  confidential  relations  between  the 
parties,  it  will  be  regarded  with  the  most  rigid  scrutiny;  and  where  the 
circumstances  establish  that  the  woman  has  been  deceived,  or  induced  by 
false  pretenses  to  enter  into  the  contract,  it  will  be  held  null  and  void. 
Pierce  v.  Pierce,  71  N.  Y.  154. 

Where  husband  under  ante-nuptial  agreement  agreed  to  pay  wife  $10,000 
at  his  death,  and  wife  after  marriage  executed  with  husband  another 
agreement  whereby  in  consideration  of  $5,000  then  paid,  released  and  can- 
celled former  agreement,  held  that  she  could  not  enforce  original  agree- 
ment and  could  only  be  relieved  by  a  suit  in  equity.  Tallinger  v.  Mande- 
ville,  113  N.  Y.  427. 
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BT  CON]>EBaf  ATION  PROCEEDINGS. 

Where  lands  are  taken  by  a  municipal  corporation  for  a  public  use, 
upon  an  appraisement  and  payment  of  their  value  to  the  holder  of  the  fee, 
the  corporation  acquires  the  absolute  title  to  them,  divested  of  any 
inchoate  right  of  dower  existing  in  his  wife.  Moore  v.  Mayor,  8  N.  Y. 
110. 

A  married  woman  may  execute  a  power  of  attorney  to  her  husband, 
empowering  him  to  convey  her  inchoate  right  of  dower,  and  his  signature 
of  her  name  to  a  deed  conveying  real  estate  owned  by  him,  will  operate 
to  release  such  dower.    Wronkow  v.  Oakley,  133  N.  Y.  505. 


BY  DIVORCE. 

Where  a  man  and  woman  who  were  married  in  the  State  of  Massachu- 
setts, of  which  State  the  woman  was  then  a  resident,  move  to  the  State 
of  New  York,  and  the  wife  subsequently  leaves  the  husband  and  returns 
to  the  State  of  Massachusetts,  and  remaining  there  six  years,  obtains 
in  that  State  a  decree  of  divorce  from  her  husband  on  the  ground  of  ex- 
treme cruelty,  by  service  of  process  personally  upon  the  husband  in  the 
State  of  New  York,  where  he  still  resided,  such  decree  of  divorce  does 
not  deprive  the  wife  of  her  right  to  dower  in  property  situated  in  the 
State  of  New  York,  acquired  by  the  husband  after  the  decree  of  divorce 
was  rendered,  notwithstanding  that  the  husband  acting  on  the  faith  of 
the  decree  contracted  a  second  marriage  in  the  State  of  Pennsylvania. 
Starbuck  v.  Starbuck,  62  App.  Div.  437. 

A  divorced  wife,  whether  the  divorce  was  granted  because  of  the  mis- 
conduct of  herself  or  her  husband,  is  not  entitled,  if  he  die  intestate,  to 
administration,  or  to  a  distributive  share  of  his  personal  estate,  or  to 
dower.    In  re  Ensign,  103  N.  Y-^284. 

A  wife  can  only  be  barred  of  dower  by  a  conviction  of  adultery  in  an 
action  for  divorce,  and  by  the  judgment  in  that  axstion,  and  an  admis- 
sion or  proof  of  adultery  or  a  verdict  or  judgment  in  any  other  action 
will  not  work  a  forfeiture.    Pitts  v.  Pitts,  52  N.  Y.  693. 

Decree  dissolving  a  marriage  for  cause  not  regarded  as  adequate  by  the 
laws  of  this  State,  rendered  in  another  State  by  a  court  having  jurisdic- 
tion of  the  subject  and  the  parties,  in  an  action  brought  by  the  husband, 
will  not  deprive  the  wife  of  her  then  existing  dower  rights  in  lands  in 
this  State,  at  least  in  the  absence  of  evidence  that  under  the  laws  of  the 
State  where  it  wa«  rendered,  it  has  that  effect,  and  as  to  whether,  even 
with  such  evidence,  it  will  have  the  same  effect  in  this  State,  qu»rc. 
Van  Cleaf  v.  Burns,  118  N.  Y.  549. 
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BY  CONTRACT. 

Widow  held  not  entitled  to  dower  when  during  her  husband's  lifetime, 
he  having  been  declared  a  lunatic  and  a  committee  of  his  estate  having 
been  appointed,  she  entered  into  a  contract  with  the  committee  and  her 
husband's  children  and  executed  to  them  a  deed  by  which  in  considera- 
tion of  the  receipt  by  her  of  about  one- third  of  her  husband's  property, 
she  released  all  interest  in  his  estate,  including  her  inchoate  right  of 
dower  in  specific  terms  stated,  and  covenanted  to  execute  proper  release 
in  the  future.    Jones  v.  Fleming,  104  N.  Y.  418. 

The  rule  regarding  the  enforcement  of  agreements  made  between  parties, 
one  of  whom  stands  in  such  a  relation  to  the  other  as  to  give  him  advant- 
age over  or  great  influence  upon  the  other,  which  holds  that  same  is  not 
enforceable  unless  it  appears  that  the  dominant  party  acted  in  the  utmost 
good  faith  and  made  full  disclosure  of  the  facts,  and  that  the  other  agree- 
ment, held  to  apply  in  favor  of  a  wife  in  regard  to  an  ante-nuptial  con- 
tract.   Graham  v.  Graham,  143  N.  Y.  574. 

BT  CONVICTION  OF  CBJXE. 

Dower  is  not  barred  by  conviction  of  husband  of  treason  or  felony. 
Palmer  v.  Horton,  1  John.  Cas.  27. 


A  wife's  inchoate  right  of  dower  held  to  be  incapable  of  being  trans- 
ferred or  released  by  her  during  coverture,  except  to  one  who  already 
had  or  by  the  same  instrument  received  an  independent  interest  in  the 
estate,  and  that  she  could  not  bind  herself  personally  by  a  contract  or 
covenant  affecting  her  dower  right,  and  that  therefore  she  was  not  estopped 
by  any  such  covenant  from  setting  up  a  subsequently  acquired  title.  Mar- 
vin V.  Smith,  46  N.  Y.  671. 

Where  a  wife  joins  with  her  husband  in  a  conveyance  of  his  lands 
which  is  properly  executed  by  her,  is  effectual  and  operative  against  him, 
and  is  not  superseded  or  set  aside  as  against  him  or  his  grantee,  her 
inchoate  right  of  dower  is  thereby  forever  extinguished  for  all  purposes 
and  as  to  all  persons.    Elmendorf  v.  Lockwood,  57  N.  Y.  322. 

BT  JVDOMBNT. 

But  wife's  dower  right  is  not  affected  by  judgments  in  actions  to  which 
she  is  not  a  party.    Wilkinson  v.  Parish,  3  Paige,  653. 

Judgment  in  action  wherein  wife  is  made  a  party,  in  which  facts  are 
alleged  as  a  bar  to  her  right  of  dower,  precludes  a  subsequent  assertion 
of  her  rights.    Jordan  v.  Van  Epps,  68  How.  Pr.  427. 
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BT  JUDGMENT  IN  FOKDCLOSI7BE. 

Where  testator's  whole  estate  is  devised  to  his  widow  for  life,  with  re- 
mainders over,  such  devise  is  not  a  provision  in  lieu  of  dower,  unless  such 
intention  be  implied  from  other  terms  of  the  will,  and  the  widow  may 
take  as  doweresa  her  one-third  and  the  residue  as  devisee,  and  a  claim 
of  dower  in  premises  so  devised  is  not  barred  by  a  foreclosure  and  sale 
under  a  mortgage  executed  by  the  husband  alone  during  coverture,  al- 
though the  widow  was  made  a  party  to  the  foreclosure  suit.  Lewis  v. 
Smith,  9  N.  Y.  602. 

Where  the  wife  of  a  mortgagor  has  not  joined  in  the  mortgage,  and  has 
an  inchoate  right  of  dower  in  the  mortgaged  premises,  the  making  of  her 
a  party  to  an  action  of  foreclosure,  without  allegation  in  the  complaint 
that  the  mortgage  is  prior,  superior  or  hostile  to  her  interest,  does  not 
affect  that  interest,  nor  does  the  general  clause  in  the  judgment  fore- 
closing  defendants  of  all  right  in  the  premises.  Merchants  v.  Thomson, 
56  N.  Y.  7. 

BT  XUDOMENT  IN  PABTITION. 

A  judgment  in  a  partition  suit,  where  wife  was  made  a  party  and  did 
not  appear,  and  no  provision  was  therein  made  for  her  dower,  held  a  bar 
to  an  action  to  recover  dower.    Jordan  v.  Van  Epps,  86  N.  Y.  428. 

BT  TESTAMiafTABT  DEVUKE. 

Estate  for  widowhood  of  wife,  where  latter  is  minor,  held  not  sufficient 
as  a  jointure  to  effect  a  bar  of  dower.    McCartee  v.  Teller,  2  Paige,  611. 

Dower  is  never  excluded  by  a  provision  for  the  wife  except  by  express 
words  or  necessary  implication,  and  where  there  are  no  express  words 
there  must  be  on  the  face  of  the  will  a  demonstration  of  the  intent  of 
the  testator  that  the  widow  shall  not  take  both  dower  and  the  provi- 
sion. Such  demonstration  is  furnished  only  where  there  is  a  clear  incom- 
patibility arising  on  the  face  of  the  will,  between  a  claim  of  dower  and 
a  claim  to  the  benefit  of  the  provision.  Konvalinka  v.  Schlegel,  104  N. 
Y.  126. 
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Matter  of  the  Judicial  Settlement  of  the  Accounts  of  the 
Union  Teust  Co.  of  New  York,  as  Trustee  of  the  Estate 
of  Geoboe  p.  Lawbence^  Deceased. 

{Surrogate's  Court,  New  York  County,  Filed  June,  1901.) 

Executor — Commissions  Refused  as  Trustee. 

Where  the  provisions  of  a  will  manifestly  contemplate  the  con- 
tinued co-existence  and  exercise  of  the  duties  of  executor  and  those 
of  trustee  until  the  distribution  of  the  fund,  commissions  will  be 
awarded  only  in  a  single  capacity,  and  where  they  have  been  awarded, 
upon  his  accounting,  to  one  as  executor  only,  an  unauthorized  direc- 
tion of  the  decree  that  the  balance  be  paid  over  to  a  trust  company 
as  "  executor  and  trustee "  cannot  enlarge  the  company's  rights  to 
commissions  nor  entitle  it,  upon  the  settlement  of  its  accounts,  to 
commissions  in  both  capacities. 
Modified,  70  App.  Div.  6. 

Proceedings  upon  the  judicial  settlemtent  of  the  accounts  of 
a  trustee.     Application  for  djouble  commissions. 

Peckham,  Miller  &  King,  for  motion ;  Edwin  C.  Ward,  for 
Lawrence  Crawford;  William  B.  McNiece,  special  guardian, 
opposed. 

Thomas^  S. —  The  trust  company,  on  the  settlement  of  the 
decree,  asks  for  commlissions  as  trustee.  The  question  as  to 
the  right  of  its  predecessor  to  commissions  both  as  executor 
and  trustee  was  raised  on  the  accounting  leading  up  to  the  de- 
cree of  September  20,  1897,  and  was  decided  by  Surrogate 
Fitzgerald  in  the  negative  by  a  memorandum  published  in 
the  New  York  Law  Journal  on  August  6,  1897,  in  which 
Johnson  v.  Lawrence,  95  N.  Y.  154,  and  McAlpine  v.  Pot- 
ter, 126  id.  286,  were  cited  as  controlling  authorities.  In  the 
proposed  decree  then  submitted  the  allowances  for  double  com- 
missions asked  for  were  stricken  out  by  Surrogate  Fitzgerald 
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and  the  erasures  noted  by  him.  The  revision  to  the  effect  that 
the  balance  of  the  estate  then  remaining  should  be  paid  over 
to  the  trust  company  as  "  executor  and  trustee  "  did  not  create 
rights  which  did  not  exist  independently  of  it.  It  is  plain 
that  the  surrogate  did  not  intend  to  determine  anything  di- 
rectly to  the  contrary  of  his  carefully  prepared  memorandum, 
or  to  make  a  decree  intended  to  form  a  foimdation  for  double 
commissions  which  he  had  concluded  that  he  had  no  power 
to  grant  Whatever  his  intent  may  have  been,  the  decree  did 
not  have  the  effect  of  changing  in  any  way  the  legal  rights 
of  the  executor  or  trustee  to  compensation.  McKie  v.  Clark, 
3  Bern.  380.  The  decree  of  September  8,  1900,  on  the  ac- 
counting of  the  trust  company  then  made,  awards  full  com- 
missions to  the  executor,  both  for  receiving  and  paying  out, 
and  directs  it  to  pay  the  estate  to  itself  as  trustee  and  dis- 
charges it  as  executor.  The  attention  of  the  surrogate  does 
not  appear  to  have  been  called  to  the  fact  that  this  was  in 
direct  contravention  to  his  decision,  and  it  was  not  effectual, 
any  more  than  was  the  previous  decree,  to  vest  in  the  executor 
or  trustee  a  right  to  conmiissions  not  given  by  law.  McKie 
V.  Clark,  supra;  Bacon  v.  Bacon,  4  Demi  5,  12.  I  concur 
with  Surrogate  Fitzgerald  in  his  conclusion  that  no  commis- 
sions can  be  awarded  as  trustee  for  any  service  rendered  by 
the  executor  under  the  will  of  the  testator.  Full  commissions 
as  executor  have  already  been  paid,  and  no  further  commis- 
sions can  now  be  allowed  except  on  income  or  other  increase 
received  subsequent  to  the  last  accounting. 
Decreed  accordingly. 

18 
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Matter  of  the  Judicial  Settlement  of  the  Acoount  of  Anna  C. 
Browne,  as  Administratrix,  etc.,  of  Robert  W.  Browne, 
Deceased. 

{Surrogate's  Court,  Kings  County,  Filed  June,  1901.) 

1.  Judgment — Status  of  One  Rboovebed  in  the  Lifetime  of  an  Intes- 

tate. 

A  judgment  docketed  against  an  intestate  in  his  lifetime  cannot  be 
rejected  and  referred  under  the  statute  as  it  is  a  debt  which  has  been 
established  by  a  court  of  competent  jurisdiction. 

In  such  case  the  surrogate  must  determine  to  whom  the  judgment 
is  payable,  the  sum  to  be  paid,  and,  among  other  things,  whether  it 
has  been  paid. 

2.  Same — ^Pbincipal  and  Surett. 

The  relation  of  principal  and  surety  exists  between  an  owner  of 
real  property,  personally  liable  on  a  bond  secured  by  mortgage  upon 
the  property,  and  his  grantee  who  assumes  payment  of  the  mortgage,, 
and  consequently  where  the  assignee  of  a  deficiency  judgment  reeoy- 
ered  upon  the  foreclosure  of  the  mortgage  is  paid  that  judgment  by 
such  a  grantee  and  satisfies  it,  the  assignee  cannot  again  recover  its 
amount  of  the  grantor,  since  deceased  and  a  judgment-debtor  in  the 
same  judgment,  provided  the  said  assignee  had  notice  of  the  existence 
of  the  relation  of  principals  and  surety. 

Such  a  satisfaction  is  not  a  compromise  of  a  joint  obligation  within 
Code  C.  P.,  §§  1942-1944,  as  the  obligation  is  not  joint. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
an  administratrix. 

James  Demarest,  for  administratrix;  Walter  F.  Lewis,  for 
claimant  Drummond;  Isaac  P.  Hubbard,  special  guardian. 

Abbott^  S. —  This  court  has  already  decided  that  a  judg- 
ment recorded  against  an  intestate  in  his  lifetime  is  not  a 
claim  which  may  be  rejected   and  referred   within  the  con- ' 
templation  of  sections  1822  and  2718  of  the  Code  of  Civil 
Procedure.    It  is  a  debt  the  validity  of  which  has  been  estab- 
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lished  by  a  "court  of  competent  jurisdictioii."  §  2743;  Mc- 
Nulty  V.  Hurd,  72  N.  T.  518.  The  validity  of  the  debt  hav- 
ing been  established,  it  is  the  duty  of  this  court  to  detemiino 
"  to  whom  it  is  payable,  the  sum  to  be  paid  by  reason  thereof 
and  all  other  questions  concerning  the. same."     §  2743. 

Among  the  questions  which  may  be  so  determined  is  whether 
or  not  payments  have  been  made  on  account  of  the  judgment 
and  the  balance  remaining  due  thereon,  if  any.  McNulty  v. 
Hurd,  supra. 

Only  questions  of  law  are  presented;  the  facts  are  undis- 
puted. 

Prior  to  June  28,  1869,  one  William-  Prodgers  and  wife 
executed  to  the  Equitable  Life  Assurance  Society  a  bond  and 
mortgage  to  secure  the  payment  of  the  principal  sum  of  $5,000. 
On  Jime  28,  1869,  they  conveyed  the  mortgaged  premises  to 
one  Alice  Hawkins,  subject  to  said  mortgage,  which  she  as- 
sumed and  agreed  to  pay.  On  May  3,  1872,  Alice  Hawkins 
conveyed  the  premises  to  Edward  L.  Beatty,  who  also  assumed 
the  mortgage  and  agreed  to  pay  it  On  July  1,  1872,  Beatty 
conveyed  to  Catherine  L.  Bukman,  who  likewise  assumed  the 
mortgage.  On  August  27,  1872,  Bukman  conveyed  to  the  in- 
testate, Robert  W.  Browne,  subject  to  the  mortgage,  which 
he  also  assumed  and  agreed  to  pay.  On  October  2,  1875,  Rob- 
ert W.  Browne  conveyed  the  premises  to  Emma  L.  Bostwick, 
subject  to  the  mortgage,  which  she  assumed  and  agreed  to  pay. 
The  mortgage  was  foreclosed  by  the  Equitable  Life  Assurance 
Society.  Upon  the  sale  under  the  foreclosure  decree  there  was 
a  deficiency  of  $764.72,  and  a  judgment  therefor  was  doc- 
keted on  October  8,  1881,  against  all  of  the  above-named 
persons,  including  Robert  W.  Browne,  the  intestate.  The 
deficiency  judgment  whs  assigned  by  the  plaintiff  in  the  fore- 
closure action  to  one  Dexter,  and  by  him  to  the  claimant,  Rob- 
ert W.  Drummond,  on  June  24,  1882.  On  July  29,  1882,  a 
satisfaction  piece  duly  executed  by  said  Drummond  was  filed 
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in  the  office  of  the  clerk  of  the  county  of  Kings,  wherein  sat- 
isfaction was  acknowledged  between  said  Dnimlmond  and 
Emma  L.  Boetwick  for  the  aum  of  $764.72 ;  judgment  entered 
in  said  county  on  January  25,  1882.  After  the  commence- 
ment of  this  accounting  proceeding,  and  before  the  return  day 
of  the  citation,  the  claimiant  Drummond  filed  with  the  admin- 
istratrix a  daim  for  the  amount  of  said  judgment  with  in- 
terest. Upon  these  facts  I  am  of  the  opinion  that  the  judg- 
ment has  been  paid. 

The  principal  contention  of  counsel  for  the  claimant  is  that 
the  satisfaction  of  the  judgment  as  to  Em!ma  L.  Boetwick 
constituted  a  compromise  of  a  joint  obligation  under  the  pro- 
visions of  the  Code  of  Civil  Procedure,  §§  1942-1944.  The 
difficulty  with  the  contention  is  that  the  obligation  is  not  a 
joint  obligation,  and  the  provisions  cited  have  no  application. 

The  law  is  now  settled  that  when  an  owner  of  real  prop- 
erty, personally  liable  on  a  bond  secured  by  mortgage  on  the 
property,  conveys  to  another  subject  to  the  mortgage,  and  the 
grantee  assumes  and  agrees  to  pay  it,  the  relation  of  principal 
and  surety  is  immediately  established  as  between  the  grantor 
and  grantee.  The  mutual  rights  of  the  persons  holding  such 
relation  must  be  respected  by  all  persons  having  knowledge 
of  its  existence.     Marshall  v.  Davies,  78  N.  Y.  414,  421. 

The  claimant  is  clearly  chargeable  with  such  knowledge. 
The  very  judgment-roll,  under  which  he  claims  specifically, 
sets  forth  the  facts  which  create  the  relation  of  principal  and 
surety  as  between  Emmla  L.  Bostwick  and  the  intestate. 

By  the  satisfaction  piece  of  July  28,  1882,  the  claimant 
acknowledged  satisfaction  of  the  judgment  in  question  as  be- 
tween him  and  Emma  L.  Bostwick,  the  principal  debtor,  for 
the  sum  of  $764.72,  its  full  amiount.  As  against  the  intes- 
tate and  the  accounting  administrator,  this  declaration  is  con- 
clusive, and  I  accordingly  find  that  the  judgment  has  been 
paid. 
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The  conclusion  reached  bj  me  might  well  have  been  based 
on  another  ground  except  for  the  limitation  placed  on  the 
jurisdiction  of  this  court  in  McNulty  v.  Hurd,  supra.  The 
satisfaction  of  the  judgment  against  Emlma  L.  Bostwick 
clearly  operated  to  release  her  as  principal  debtor  from  the 
liability  on  the  judgment  so  as  to  deprive  the  intestate  as 
surety  of  any  right  of  subrogal;ion  on  payment  of  the  judg- 
ment by  him.  Under  familiar  and  elementary  rules  of  law, 
such  release  of  the  principal  debtor  operated  also  to  discharge 
the  surety.  The  fact  that  the  debt  had  been  reduced  to  judg- 
ment does  not  affect  this  principle.  Bangs  v.  Strong,  7*  Hill, 
250,  4  N.  Y.  315,  323 ;  Alden  v.  Clark,  11  How.  Pr.  209. 

McNulty  V.  Hurd,  supra,  intimates^  however,  that  relief 
under  this  head  must  be  sought  by  the  administrator  by  suit 
in  equily.  For  this  reason  I  base  my  conclusion  upon  the 
finding  of  fact  that  the  judgment  has  been  paid.  Such  taxa- 
ble costs  as  have  been  occasioned  by  the  presentation  of  this 
daim  should  be  charged  personally  against  the  claimant. 

Let  decree  be  presented  in  accordance  with  the  views  here- 
inabove expressed. 
Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Anna  C. 
Bbownb^  as  Administratrix,  etc.,  of  Robert  W.  Bbowne, 
Deceased'. 

{Surrogates  Court,  Kings  County,  FiM  June,  1901.) 

POWKB  OF  SUBBOGATE  ON  REFERENCE  BY  CONSENT  OF  A  DISPUTED  CLAIH — 

Code  C.  P.,  §§  1822,  2743. 

Where  parties  consent  in  writing  that  the  surrogate  may  hear  a 
disputed  claim  upon  the  judicial  settlement  of  the  accounts  of  the 
executor  or  administrator,  the  surrogate  has  power  to  inquire  into 
and  pass  upon  the  payments  made  and  may  determine  the  amount  due 
and  the  person  entitled  to  it. 
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Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
an  administratrix. 

James  Demarest,  for  administratrix;  Walter  F.  Lewis,  for 
claimant  Drummond;  Isaac  P.  Hubbard,  special  guardian. 

Abbott,  S. —  It  was  held  in  McNulty  v.  Hurd,  72  X.  Y. 
518-521,  "  that  the  surrogate  may  inquire  into,  and  pass  upon, 
payments  made  to  apply  upon  such  judgments,  and  determine 
the  amounts  due  thereon.  He  may  also  determine  who  is  the 
owner  of  the  judgment  and  entitled  to  the  money.  This  power 
is  necessary  to  enable  the  surrogate  to  make  the  decree.  .  .  - 
Beyond  this,  the  surrogate  has  no  jurisdiction  to  try  and  de- 
termine questions  in  respect  to  the  validity  of  judgments." 

I  do  not  think  this  rule  has  been  changed  in  any  way  by 
the  amendment  to  section  1822  of  the  Code,  providing  for 
the  hearing  and  determination  of  a  claim  upon  a  judicial  set- 
tlement of  an  account  upon  the  written  consent  of  the  re- 
spective parties. 

Section  2743  of  the  Code  provides,  "  Where  the  validity  of 
the  debt,  claim  or  distributive  share  is  admitted  or  has  been 
established  upon  the  accounting  or  other  proceeding  in  the 
surrogate's  court  or  other  court  of  competent  jurisdiction,  the 
decree  must  determine  to  whom  it  is  payable,  the  sum  to  be 
paid  by  reason  thereof  and  all  other  questions  concerning  the 
same."  / 

The  validity  of  the  assignments  of  this  claim  has  not  been 
attacked  in  this  proceeding,  but,  should  they  be,  of  course,  this 
court  would  be  ousted  of  jurisdiction.  Matter  of  Randall,  152 
N.  Y.  517. 

I  shall  hold,  therefore,  that  the  claimant  may  proceed  with 
his  proofs  to  the  extent  indicated  in  Hurd  v.  McNulty,  supra, 
and  the  matter  may  be  restored  to  the  calendar  for  that  pur- 
pose. 

Decreed  accordingly. 
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Matter  of  the  Estate  of  Jaitb  S.  von  Post,  Deceased. 

i8urrogai€^8  Court,  New  York  County,  Filed  June,  1901.) 

JUBIBDICTION — TSANSFEB      XaX — COBBEOTION      OF      ObDEB      REFUSED — ^RbS 

Adjudigata. 

A  surrogate  has  no  power  to  amend  and  correct  an  order  bj  which 
a  transfer  tax  was  assessed  upon  a  life  interest  in  United  States 
bcmds,  which  were  subsequently  declared  by  the  Court  of  Appeals  to 
be  exempt  from  taxation. 

If  it  be  assumed  that  he  has  the  same  power  over  his  orders  which 
the  Supreme  Court  has  over  its  orders,  relief  should  not  be  given 
the  party  who  paid  the  tax  where  he  paid  it  voluntarily  and  de- 
liberately more  than  five  years  ago  under  a  mistake  of  law,  which 
was  not  discovered  until  after  the  Court  of  Appeals  had  rendered  its 
decision  upon  the  question  of  the  taxability  of  such  bonds. 

Proceeding  of  Herman  C.  von  Post  for  an  order  amending 
an  order  erroneously  assessing  a  transfer  tax  upon  the  transfer 
of  United  States  bonds  owned  by  Jane  S.  von  Post,  deceased. 

The  deoedent  died  October  8,  1895,  the  owner  of  $61,000 
United  States  bonds.  They  formed  part  of  her  residuary  es- 
tate, which  by  the  terms  of  the  will  was  left  in  trust  for  the 
benefit  of  her  husband,  Herman  C.  von  Post,  during  his  life. 
Upon  the  basis  of  the  value  given  by  the  State  Insurance  Su- 
perintendent to  the  life  interest  of  the  said  H.  C.  von  Post  in 
the  deoedent^s  residuary  estate,  the  value  of  his  life  interest 
in  the  said  bonds  amounted  to  $20,724.81.  Upon  this  sum 
it  is  claimed  that  a  tax  of  1  per  cent,  was  assessed  erroneously 
and  without  the  surrogate  having  any  jurisdiction  to  assess  or 
impose  the  same. 

John  C.  Shaw,  for  executors;  John  H.  Hull,  for  Comp- 
troller. 

Thomas^  S. —  On  May  9,  1896,  an  order  was  made  fixing 
the  tax  upon  the  transfers  under  the  will  of  the  testator.     The 
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tax  waB  paid  April  7,  1896.  An  application  is  now  made  for 
an  order  amending  the  order  fixing  the  tax  by  deducting  from 
the  taxable  interest  of  the  life  tenant  the  value  of  his  interest 
in  certain  United  States  bonds  forming  a  part  of  the  residu- 
ary estate,  upon  the  ground  that,  as  the  law  then  stood,  trans- 
fers of  such  bonds  were  exempt  from  the  transfer  tax.  By 
Laws  of  1896,  chapter  908,  section  209,  being  the  "  Tax  Law," 
it  is  enacted  that  the  Surrogate's  Court  "  shall  have  jurisdic- 
tion to  hear  and  determine  all  questions  arising  under  the 
provisions  of  this  article,  and  to  do  any  act  in  relation  thereto 
authorized  to  be  done  by  a  surrc^te  in  other  matters  or  pro- 
ceedings coming  within  his  jurisdiction."  In  Estate  of  Wil- 
liami  P.  Earle,  K  Y.  L.  J.,  Oct.  31,  1900,  I  expressed  the 
opinion  that,  under  this  provision  of  law  and  under  the  gen- 
eral i)Ower  inherent  in  every  court,  I  could  correct  an  error 
in  an  order  fixing  a  tax  caused  by  my  own  inadverent  error 
and  oversight  of  a  jurisdictional  defect  on  mere  motion  and 
without  an  appeal.  The  subsequently  reported  opinion  of  the 
Appellate  Division  in  Matter  of  Crerar,  66  App.  Div.  479, 
would  limit  this  power  and,  although  in  that  opinion  no  al- 
lusion is  made  to  the  provision  of  the  statute  above  referred 
to,  and  the  decision  might  possibly  be  distinguished,  I  must 
hold  myself  boimd  by  the  views  of  that  court  This  alone 
would  require  a  denial  of  the  present  application,  but  I  think 
it  should  also  be  denied  on  other  grounds.  Assuming  that  I 
have  precisely  the  same  power  to  correct  the  order  in  question 
that  the  Supreme  Court  has  over  one  of  its  orders,  such  power 
should  not  be  exercised  after  the  lapse  of  more  than  five  years, 
and  after  a  voluntary  payment  had  been  made  under  it,  and 
on  the  mere  ground  that,  with  full  knowledge  of  the  facts, 
without  inadvertence  and  deliberately,  but  on  a  mistake  of 
law,  an  order  was  made,  which  mistake  was  only  discovered 
by  a  subsequent  decision  of  the  Court  of  Appeals.  It  is  es- 
sential to  the  peace  of  the  community  that  judicial  action  shall 
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import  some  degree  of  finality;  absolute  freedom  from  error 
is  never  attainable^  but  the  methods  for  review  prescribed  by 
law  should  ordinarily  be  deemled  the  exclusive  methods.  To 
assume  to  pass  upon  the  legal  correctness  of  any  order  or 
decree  made  by  myself  or  any  of  my  predecessors,  which  might 
be  challenged  on  the  mere  motion  of  anyone  id  interest,  would 
amount  to  the  assertion  of  a  juriddiotion  which,  if  sustained, 
would  not  be  desirable  either  for  the  court  or  litigants.  Mat- 
ter of  Dey  Ermiand,  24  Hun,  1.  The  application  is  denied. 
Application  denied. 


Matter  of  the  Appraisal  under  an  Act  in  Relation  to  Taxable 
Transfer  of  property  of  the  Estate  of  Mabks  Leopold,  De- 
ceased. 

{Surrogate'a  Court,  Sew  York  County,  Filed  June,  1901.) 

Tbansfeb     Tax — Moneys    of    Nox-Resident    Te^tpobabilt    Deposited 
WrmiN  THE  State  when  Not  Taxable. 

Moneys  which  a  non-resident  decedent  had  temporarily  on  deposit 
within  the  State  of  New  York  at  the  time  of  his  death  for  the  pur- 
pose of  inventing  them  in  the  stock  of  a  foreign  corporation  are  not 
subject  to  the  transfer  tax,  although  the  decedent  died  before  the 
transaction  was  completed. 

Appeal  by  the  Comptroller  of  the  city  of  New  York  from 
an  order  assessing  the  transfer  tax  upon  a  fund. 

T.  F.  Hamilton,  for  Comptroller;  Wm.  P.  Williams,  for 
respondent. 

TiTZGERAU),  S. —  Decedent,  a  non-resident,  died  April  19, 
1899.  Three  days  prior  to  his  death  he  deposited  $100,000 
in  this  city  to  the  credit  of  a  syndicate  formed  for  the  pur- 
pose of  purchasing  stock  of  the  Continental  Tobacco  Company, 
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a  New  Jersey  corporation.  On  May  6,  1899,  the  stock  called 
for  by  the  certificate  issued  to  the  depositor  was  delivered  to 
the  executors.  In  other  words,  the  decedent  sent  $100,000 
to  this  city  for  the  purpose  of  purchasing  stock  in  a  foreign 
corporation,  and,  because  he  died  before  the  transaction  was 
completed,  the  State  seeks  to  levy  a  transfer  tax  upon  the 
fund.  I  am  called  upon  to  determine,  therefore,  whether  ar- 
ticle 10  of  the  Tax  Law  (L.  1896,  ch.  908)  taxes  property 
of  a  non-resident  thus  transitorily  within  the  State.  In  Mat- 
ter of  Romaincj  127  N.  Y.  80,  the  Court  of  Appeals  says: 
"  We  should  hesitate  before  applying  the  statute  to  any  prop- 
erty casually  brought  into  the  state  for  a  temporary  purpose. 
.  .  .  It  might  well  be  held  that  such  property,  although 
literally  *  within  this  state,'  was  not  here  in  the  sense  meant 
by  the  statute,  on  account  of  the  transitory  and  accidental 
character  of  its  presence  and  the  immediate  custody  of  the 
owner.  Where,  however,  the  money  of  a  non-resident  is  in- 
vested in  this  state,  as  it  was  by  Mr.  Romaine  in  the  bond 
and  mortgage  in  question,  and  in  the  deposits  made  by  him  in 
the  savings  banks,  or  where  the  property  of  a  non-resident  is 
habitually  kept,  even  for  safety,  in  this  state,  we  think  that 
the  statute  applies  both  in  the  letter  and  spirit."  In  Matter 
of  Enston,  113  N.  T.  182,  the  court  uses  the  following  lan- 
guage :  '^  Suppose  a  foreigner  should  come  here  with  nego- 
tiable securities  in  his  possession  for  the  purpose  of  buying 
property  here,  and  soon  after  should  die  here.  Or  suppose  a 
merchant  should  come  here  from  some  other  state  with  nego- 
tiable drafts  or  securities  in  his  possession  and  should  die 
here  shortly  after  reaching  this  state;  can  it  be  supposed  in 
either  of  such  cases  that  it  was  the  legislative  intent  that 
before  the  property  of  the  decedent  could  be  taken  out  of  this 
state  to  the  jurisdiction  of  his  domicile  it  should  be  subjected 
to  a  tax  to  enhance  the  revenues  of  the  state  ?  "  While  neither 
of  these  cases  furnishes  a  precedent  for  the  disposition  of  the 
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iaave  here,  the  language  of  the  court  indicates  with  no  uncer- 
tain  meaning  the  trend  of  opinion  and  decision.     The  order 
appealed  from  is  affirmed. 
Order  affirmed. 


Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Susie 
Shapes^  as  Executrix,  etc,  of  Joseph  S.  Babcock,  De- 
ceased. 

(Surrogate's  Court,  New  York  County,  Filed  June,  1901.) 

Equitable  Assignment. 

An  instrument  by  the  terms  of  which  a  person,  named  as  executrix 
and  residuary  legatee  of  a  will,  agrees  with  attorneys  that  if  they 
succeed  in  having  it  admitted  to  probate  she  will  pay  them  one-half 
the  sum  collected  by  her  thereunder,  less  certain  deductions,  and  that 
their  share  shall  become  due  and  payable  as  and  when  she  collects,  is 
not  an  equitable  assignment  to  the  attorneys  of  the  fund,  but  a  mere 
covenant  that  she  will  pay  therefrom  after  it  shall  have  reached  her 
hands.  It  creates  no  lien,  authorizing  the  attorneys  to  compel  her  to 
account  as  executrix  for  one-half  the  fund,  as  it  does  not  authorize 
the  holder  thereof  to  pay  it  directly  to  the  creditors  without  her 
intervention. 

Application  against  an  executrix  to  compel  an  accounting 

Joseph  McElroy,  for  petitioner;  Job  E.  Hedges,  for  execu- 
trix. 

Thomas^  S. —  The  application  is  against  an  executrix  to 
compel  an  accounting,  and  the  petitioner  alleges  that  the 
executrix,  who  is  also  the  residuary  l^atee  named  in  the  will, 
**  duly  assigned  one-half  of  her  legacy  and  interest  in  said 
estate  to"  the  petitioner  and  another  person.  The  answer 
of  the  respondent  denies  having  executed  any  assignment,  but 
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admits  the  execution  of  a  paper,  a  oopy  of  which  is  submitted, 
which  paper  the  petitioner  concedes  to  be  the  instrument  re- 
lied upon  by  him  as  an  assignment,  and  it  is  his  contention 
that  it  must  be  treated  as  an  ^'  equitable  assignment."  This 
is  an  agreement  between  the  respondent,  as  an  individual,  and 
two  lawyers,  one  of  them  being  the  petitioner,  by  w^hich  the 
lawyers  agree  to  prosecute  a  proceeding  to  procure  the  will 
of  the  decedent  to  be  admitted  to  probate.  In  case  of  failure 
the  respondent  agreed  to  pay  the  costs  and  disbursements.  In 
case  of  success  the  respondent  was  to  retain  out  of  any  amount 
received  by  her  the  sum  of  $225  due  by  the  decedent  to  her, 
and  she  agreed  to  pay  to  her  lawyers  one-half  of  all  sums  re- 
covered or  collected  over  and  above  costs  and  disbursements. 
It  is  further  stipulated  "  the  said  compensation  is  to  become 
due  and  payable  upon  the  receipt  by  the  party  of  the  second 
part  ...  of  any  sum  or  sums  of  money  whatsoever,  by 
reason  of  the  matter  of  proving  the  said  last  will  and  testa- 
ment, and  collecting  and  recovering  the  legacies  of  the  party 
of  the  second  part  thereunder."  The  will  was  admitted  to 
probate  and  about  $1,188  was  collected,  which  was  divided 
under  the  agreement,  but  it  is  alleged  that  the  respondent 
has  collected  about  $400  more  of  assets,  and  the  purpose  of 
the  proceeding  is  to  require  a  division  of  this.  As  I  construe 
this  agreement  it  is  not  an  assignment,  either  equitable  or 
legal,  but  a  mere  covenant  to  pay  from  a  specified  fund  after 
that  fund  has  reached  her  hands.  Such  a  covenant  does  not 
create  an  equitable  lien  upon  the  fund  or  operate  as  an  equit- 
able assignment  thereof.  Rogers  v.  Hosack's  Executors,  18 
Wend.  319 ;  Williams  v.  Ingersoll,  89  N.  Y.  508,  518.  "  Som^ 
thing  more  is  necessary.  There  must  be  an  application  of  the 
fund  pro  tanto,  either  by  giving  an  order,  or  by  transferring 
it  otherwise  in  such  a  manner  that  the  holder  is  authorized 
to  pay  the  amount  directly  to  the  creditor,  without  the  fur- 
ther intervention  of  the  debtor."     Thomas  v.  New  York  & 
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G,  L.  E.  Co.,  139  N.  Y.  163,  179;  Wemple  v.  Hauenstein, 
19  App.  Div.  552.     This  conclusion  requires  a  dismissal  of 
tte  proceeding.     Settle  order  on  notice. 
Proceedings  dismissed. 


Matter  of  Proving  the  Last  Will  and  Testament  of  Ellen 

Campbell,  Deceased. 

{Surrogate's  Court,  Albany  County,  Filed  JuJy,  190L) 

Will — Codicil  as  a  Repubucation. 

A  testatrix  named  Ellen  Campbell  made  a  will  on  July  6,  1887, 
revoking  all  former  wills^  and  this  she  specifically  revoked  by  a  will 
made  in  1899.  On  December  7,  1900,  she  executed  a  paper,  headed 
"  Codicil  to  the  last  will  and  testament  of  Miss  Ellen  Campbell, 
which  will  bears  date  July  6,  1897,"  and  this  contained  no  revocation 
clause  whatever. 

Held,  that  the  will  of  1899  was  not  her  last  will. 

That  the  codicil  amounted  to  a  republication  of  the  will  of  1897 
and  made  it  speak,  as  modified  by  the  codicil,  as  of  the  date  of  the 
codicil. 

Affirmed,  67  App.  Div.  627,  170  N.  Y.  84. 

The  proceeding  was  commenced  on  the  21st  day  of  Janu- 
ary, 1901,  by  the  filing  of  a  petition  with  the  surrogate  of 
Albany  county,  for  the  probate  of  an  instrument  bearing  date 
July  6,  1897,  and  a  codicil  thereto  bearing  date  December 
7,  1900,  as  the  last  will  and  testament  of  said  Ellen  Camp- 
bell, all  the  heirs-at-law  and  next  of  kin  of  said  deceased  hav- 
ing waived  the  issuance  and  service  of  a  citation  therein. 

On  the  1st  day  of  February,  1901,  an  order  was  granted  by 
the  surrogate  of  Albaany  county  that  a  citation  issue  to  the 
Albany  Art  &  Historical  Sodety  and  the  Home  for  Aged 
men,  beneficiaries,  respectively,  under  the  instrument  already 
named,  and  another  instrument  bearing  date  July  19,  1899. 
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On  April  8,  1901,  an  order  was  granted  by  the  Albany 
county  surrogate  admitting  the  instrument  of  July  6,  1897, 
and  the  codicil  bearing  date  December  7,  1900,  to  probate  as 
the  last  will  and  testament  of  the  deceased. 

Arthur  L.  Andrews,  for  Archibald  Campbell  and  David  A. 
Thompson,  executors;  A.  Page  Smith,  for  The  Home  for  Aged 
Men;  William  L.  Learned,  for  The  Albany  Historical  &  Art 
Society;  Rosendale  &  Hessberg,  for  The  Albany  Hospital; 
Hun,  Johnston  &  Hand,  for  Charles  H.  Campbell. 

FiTTs,  S. —  The  testatrix  died  at  the  city  of  Albany,  X.  Y., 
on  the  11th  day  of  December,  1900.  The  petitioners  herein 
presented  for  probate  a  paper  alleged  by  them  to  be  her  last 
will  and  testament,  bearing  date  the  6th  day  of  July,  1897, 
together  with  a  codicil  thereto  executed  on  the  7th  day  of 
December,  1900,  four  days  before  her  death.  After  taking 
the  depositions  of  the  subscribing  ^vitnesses  to  the  paper  exe- 
cuted in  1897  land  the  codicil  thereto,  and  before  the  entry 
of  the  decree  admitting  the  will  to  probate,  the  petitioners 
filed  in  this  court  another  paper  purporting  to  have  been  exe- 
cuted by  the  testatrix  on  the  19th  day  of  July,  1899,  by  the 
express  terms  of  which  she  assum^  to  devise  and  bequeath  all 
of  her  estate,  and  to  revoke  all  previous  wills  by  her  made. 
A  supplemental  citation  was  thereupon  issued  to  all  parties 
in  interest,  and  the  depositions  of  the  subscribing  ^^'itnesses 
to  said  instrument  were  taken.  The  matter  for  mc,  now, 
to  determine  is,  which  is  the  last  will  and  testament  of  said 
deceased.  The  estate  involved  aggregates  about  $135,000.  I 
find  that,  at  the  timfe  of  the  execution  of  these  different  in- 
struments, they  were  executed  with  all  the  formalities  pre 
scribed  by  law,  and  that,  at  the  time  of  the  execution  of  each, 
the  testatrix  had  sufficient  testamentary  capacity,  and  was  not 
under  any  undue  influence.  The  different  instruments  are  all 
in  the  handwriting  of  Mr.  David  A.  Thompson,  of  the  firm  of 
Thompson  &  Andrews.     It  appears,  from'  the  testimony,  that. 
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on  the  7tli  day  of  December,  1900,  at  the  request  of  Miss 
Campbell,  Mr.  Thompson  called  at  her  residence,  and  was 
there  informed  that  she  desired  to  make  some  alterations  to 
her  will ;  he  then  requested  its  production ;  she  thereupon  asked 
Miss  Henderson,  who  was  performing  the  duties  of  a  nurse, 
she  then  being  ill,  to  produce  a  certain  bag,  and  from  that  bag 
she  obtained  the  will  executed  by  her  in  1897,  and  handed  it 
to  Mr.  Thompson.  Mr.  Thompson  then  read  to  her  the  pro 
visions  of  the  will,  and  she  made  such  suggestions  as  to  al- 
terations and  changes  as  she  desired  to  be  made,  he  making 
a  memorandum  of  the  sam^  upon  the  back  of  the  will.  The 
paper  now  oflFered  as  a  codicil  to  the  will  was  then  drawn, 
embodying  and  carrying  into  effect  her  desires  »with  reference 
to  the  disposition  of  her  property,  and  such  alterations  and 
modifications  as  she  wished  to  have  made  to  her  former  will, 
and  the  same  wias  thereupon  executed  with  all  tbe  formalities 
required  by  law.    The  paper,  as  to  its  heading,  is  as  follows : 

"  Codicil  to  the  last  will  and  testament  of  Miss  Ellen  Camp- 
bell, which  will  bears  date  July  6,  1897." 

By  the  first  item  of  her  codicil,  she  authorizes  the  Albany 
Hospital  to  use  the  sum  of  $50,000  theretofore  bequeathed  to  it 
in  any  way  to  secure  the  maintenance  of  a  separate  ward  in  said 
hospital  for  the  treatment  of  cripples,  and  revoked  the  provi- 
sion for  the  erection  of  a  separate  and  suitable  building  con- 
tained in  her  former  will.  By  the  second  item  of  the  codicil, 
she  revoked  the  sixth  clause  thereof  with  reference  to  the  erec- 
tion of  a  monument  to  the  memory  of  Sir  Walter  Scott,  and 
then  proceeded  to  make  a  number  of  pecuniary  beifuests  to  her 
relatives  and  friends.  The  will  executed  in  1899,  by  its  pro- 
visions, revoked  the  will  of  1897;  the  will  of  1897  also  con- 
tains a  clause  revoking  all  existing  wills,  but  there  is  no  revoca- 
tion clause  in  the  codicil.  By  the  will  of  1897,  The  Albany 
Historical  &  Art  Society  was  bequeathed  the  sum  of  $5,000, 
and,  in  addition  thereto,  certain  curios  and  valuable  books ;  by 
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the  will  of  1899,  the  pecuniary  bequest  to  said  society  was  re- 
voked, and  by  said  will  the  testatrix  bequeathed  to  the  Home  for 
Aged  Men  the  sum  of  $5,000,  which  bequest  was  not  contained 
in  the  will  of  1897  or  the  codicil  thereto.  The  counsel  for  the 
Home  for  Aged  Men  contends  that  the  will  executed  by  the  tes- 
tatrix in  1899  is  her  last  will  and  testament,  while  the  counsel 
for  the  Albany  Historical  &  Art  Society  contends  that  the  will 
of  1897  and  the  codicil  thereto,  taken  together,  represents  and 
constitutes  the  last  will  and  testament  of  said  deceased.  The 
statutes  of  the  State  govern  and  determine  the  manner  in  which 
wills  may  be  revoked,  and  are  found  in  2  Revised  Statutes  (64, 
§  42),  and  are  as  follows:  "No  will  in  writing,  except  in 
cases  hereinafter  mentioned,  nor  any  part  thereof,  shall  be  re- 
voked or  altered  otherwise  than  by  some  other  will  in  writing 
or  some  other  writing  of  the  testator,  declaring  such  revocation 
or  alteration,  and  executed  with  the  same  formalities  with 
which  the  will  itself  was  required  by  law  to  be  executed ;  or  un- 
less such  will  be  burnt,  torn,  canceled,  obliterated  or  destroyed, 
with  the  intent  and  for  the  purpose  of  revoking  the  same,  by 
the  testator  himself,  or  by  another  person  in  his  presence  by 
his  direction  and  consent;  and  when  so  done  by  another  per- 
son, the  direction  and  consent  of'  the  testator,  and  the  act  of 
such  injury  or  destruction,  shall  be  proved  by  at  least  two  wit- 
nesses." 

The  will  of  1897  was  revoked  by  the  will  of  1899,  and  the 
question  now  to  be  considered  is  whether  the  execution  of  the 
codicil  to  the  vrill  of  1897  revives  it  and  makes  it  speak  as  of 
the  date  of  the  publication  of  the  codicil  of  December  7,  1900. 
I  have  reached  the  conclusion  that  the  rule  of  law  determining 
this  matter  is  set  forth  in  the  case  of  Brown  v,  Clark,  77  N.  T. 
369.  In  that  case  the  testatrix,  while  unmarried,  executed  a 
will,  and  after  her  marriage  executed  a  codicil  to  it,  and  by  its 
terms  reaffirmed  the  will,  and  the  court  there  held  that  the 
codicil,  having  been  executed  with  all  the  formalities  required 
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by  statute  for  the  execution  of  a  will,  operated  as  a  republica- 
tion of  the  will  to  which  it  referred  so  far  as  not  changed  by 
the  codicil.    And,  in  commenting  upon  it,  at  page  376,  the  court 
says :    "  Upon  the  authorities  cited,  it  is  clear  that  under  the 
law  in  this  State  as  it  stood  prior  to  1830,  here  was  a  valid 
republication  of  the  will  in  question  by  the  execution  of  the 
codicil  of  December  7,  1876.     The  Eevised  Statutes  changed 
in  several  respects  the  ceremonies  to  be  observed  in  execution 
of  wills,  and  among  other  things  it  is  expressly  required  that 
the  testator  shall  at  the  time  of  making  or  acknowledging  his 
subscription  to  the  will,  declare  the  instrument  to  be  his  last 
will  and  testament.     (2  Rev.  Stat.  63,  §  40,  subd.  3.)     There 
is  nothing  in  this  statute  indicating  that  it  was  intended  to 
change  the  rule  that  a  codicil  duly  executed  was  a  republication 
of  the  will.     The  codicil  in  the  case  of  Van  Cortlandt  v.  Kip 
(1  Hill,  590)  was  executed  after  the  present  statute  was  en- 
acted.   It  referred  to  the  will  executed  in  1824,  but  did  not  in 
terms  republish  it,  and  made  no  reference  to  the  lands  acquired 
by  the  testator  after  the  will  was  made,  but  the  court  held,  in 
accordance  with  the  law  which  existed  before  the  Revised  Stat- 
utes were  passed,  that  the  codicil  was  a  republication  of  the  de- 
vise in  the  will,  and  that  the  after-acquired  lands  passed  to  the 
surviving  devisee.    The  Revised  Statutes  did  not  affect  the  con- 
struction of  wills  made  before  the  chapter  relating  to  wills  took 
effect.     (2  Rev.  Stat.  68,  §  75.)" 

And  the  court,  further  commenting  upon  the  case  in  Van 
Cortlandt  v.  Kip,  says :  "  This  case  seems  to  be  a  direct  au- 
thority that  the  due  execution  and  publication  of  a  codicil  is, 
under  the  Revised  Statutes  as  it  was  prior  thereto,  a  republica- 
tion of  the  will  to  which  it  refers.  The  codicil  in  this  case  re- 
fers to  the  will  and  expressly  adopts  and  reaffirms  it.  The  tes- 
tatrix by  publishing  the  codicil,  published  the  will,  which  was 
clearly  identified  by  the  reference  in  the  codicil  and  the  ex- 
trinsic proof.    It  is  established  by  a  long  line  of  authorities  that 
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any  written  testamentary  document  in  existence  at  the  execu- 
tion of  a  will  may,  by  reference,  be  incorporated  into  and  be- 
come a  part  of  the  will,  provided  the  reference  in  the  will  is 
distinct  and  clearly  identifies,  or  renders  capable  of  identifica- 
tion, by  the  aid  of  extrinsic  proof,  the  document  to  which  ref- 
erence is  made." 

And  again  it  was  held,  in  Matter  of  Miller,  11  App.  Div. 
337,  that,  "  It  is  a  well  settled  principle  that  a  will  and  codicil 
are  to  be  considered  together  as  one  instrument;  that  a  codicil 
duly  executed  referring  to  a  will  is  a  republication  thereof,  and 
the  effect  of  such  republication  thereof  is  to  bring  down  the 
will  to  the  date  of  the  codicil." 

Again,  in  Brown  v.  Clark,  quoting  from  1  Jarman,  78,  I 
find  the  following:  "*A  codicil  duly  attested  communicates 
the  efficacy  of  its  attestation  to  an  unattested  will  or  previous 
codicil  so  as  to  render  effectual  any  devise  of  a  freehold  estate 
which  may  be  continued  in  such  prior  unattested  instrument' 
And  further  on,  speaking  of  the  incorporation  of  documents 
by  reference  in  the  will,  he  says  that  this  is  permitted,  ^  with- 
out violating  the  principle  of  the  enactment,  which  requires  an 
attestation  by  witnesses,  the  testator^s  intention  to  adopt  the 
contents  of  such  instrument  being  manifested  by  a  will  duly 
attested.' " 

So  that,  in  accordance  with  the  authorities  above  cited,  in 
ray  judgment,  the  will  of  1897  and  the  codicil  of  1900  con- 
stitute one  instrument,  and  speak  of  the  date  of  the  execution 
of  the  codicil  on  December  7,  1900,  and  such  being  the  case, 
and  the  will  of  1897  containing  a  clause  revoking  all  former 
wills  by  her,  I  hold  that  its  effect  is  to  revoke  the  will  executed 
in  1899.  I  have  reached  a  conclusion  in  this  matter  contrary 
to  what  I  anticipated  at  the  time  the  matter  was  submitted  to 
me,  but,  after  a  close  reading  of  the  case  of  Brown  v.  Clark,  I 
am  unable  to  arrive  at  any  other  result.    Findings  can,  there- 
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fore,  be  prepared  declaring  that  the  will  of  1897  and  the  codi- 
cil of  1900^  referring  to  the  same,  is  the  last  will  and  testa- 
ment of  said  deceased,  and  revoking  by  its  terms  the  will  ex- 
ecuted by  her  in  1899. 
Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Estate  of  Simeon 

Inosaham^  Deceased. 

{Surrogate's  Court,  Cattaraugus  County,  Filed  July,  1901.) 

Costs— 0:«  Established  Disputed  Ciaim  Refebbed  bt  Consent  to  the 
SuBBOOATE— Code  C.  P.,  §§  1822,  1835,  1836,  2561. 

Where  a  disputed  claim  against  a  decedent's  estate  is  referred  by 
consent  to  the  surrogate  and  is  heard  by  him  upon  the  judicial  set- 
tlement, costs  to  the  successful  claimant  are  discretionary,  their 
amount  must  be  within  the  limits  prescribed  by  Code  C.  P.,  S  2561, 
and  should  be  determined  upon  the  principles  which  govern  the  allow- 
ance or  disallowance  of  costs  in  actions  at  law  against  such  estates. 

A  claimant,  not  entitled  to  be  cited  as  heir  at  law  or  next  of  kin, 
becomes  a  party  to  the  proceeding  by  presenting  his  claim  and  filing 
a  consent,  but,  nevertheless,  should  not  be  awarded  costs  against  the 
estate  or  its  administrator  where  the  latter*s  resistance  of  the  claim 
results  in  the  surrogate's  reducing  it  seventy-five  per  cent. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
an  administrator. 

G.  W.  Cole  and  W.  G.  Laidlaw,  for  administrator;  J.  M.  & 
G.  M.  Congdon,  for  claimant  Adelia  C.  Cowdry. 

Davie,  S. — ^About  the  Slst  of  April,  1900,  the  claimant 
Adelia  C.  Cowdry,  presented  to  the  administrator  a  claim 
against  the  estate  for  services  alleged  to  have  been  rendered  by 
€ie  claimant  for  the  decedent  during  a  period  of  thirteen  years 
immediately  preceding  his  death,  amounting  in  all  in  value 
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to  the  sum  of  $5,086.88,  and  admitting  credits  thereon  to  the 
amount  of  $514,  leaving  a  balance  of  $4,572.88.  This  claim 
was  rejected  by  the  administrator  by  written  notice  dated  April 
27,  1900,  in  the  following  form: 

^^  To  Mrs.  A  delta  C,  Cowdry' 

"  You  will  please  to  take  notice  that  the  claim  presented  by 
you  to  me  as  administrator  of  the  estate  of  Simeon  Ingraham, 
deceased,  against  the  estate  of  the  said  Simeon  Ingraham,  de- 
ceased, amounting  to  the  sum  of  $4,572.88,  is  hereby  wholly 
disputed  and  rejected. 

"  Dated  April  27th,  1900. 

"  Yours  truly, 

"  Elbert  Ingraham, 
"  Administrator  of  the  Estate  of  Simeon  Ingraham,  Deceased." 

On  the  2d  day  of  May,  1900,  the  administrator  filed  with  the 
surrogate  a  consent  that  said  claim  might  be  heard  and  deter- 
mined by  the  surrogate  upon  the  judicial  settlement  of  the  es- 
tate, and  on  the  23d  day  of  October  of  the  same  year,  a  similar 
consent  was  filed  by  and  on  behalf  of  the  claimant,  Adelia  C. 
Cowdrv. 

Proceedings  having  been  instituted  for  a  judicial  settlement 
of  the  estate,  and  the  administrator's  accounts  having  been  filed 
and  settled,  and  the  surrogate  having  heard  the  proofs  and  al- 
legations presented  on  behalf  of  the  respective  parties  in  re- 
gard to  such  personal  claim,  determined  the  amount  thereof  by 
a  decision  dated  May  31,  1901,  and  that  the  claimant  was  en- 
titled to  recover  against  the  estate  of  decedent  for  and  on  ac- 
count of  the  services  set  forth  in  the  claim  filed  the  sum  of  $1,- 
179.20,  and  that  she  was  not  entitled  to  recover  any  farther  or 
greater  sum.  The  question  which  now  arises  upon  the  settle- 
ment of  the  terms  of  the  decree  is  the  one  relating  to  the  right 
of  the  claimant  to  recover  costs  in  this  proceeding.  Her  right 
to  recover  disbursements  is  not  involved,  as  the  attorneys  for 
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the  respective  parties  have  stipulated  that  she  should  recover 
her  witnesses'  fees  and  disbursements  incurred  in  this  proceed- 
ing. The  only  question  is  as  to  whether  the  claimant  is  en- 
titled to  receive  out  of  the  funds  of  the  estate  any  allowance  for 
counsel  fees  upon  this  proceeding,  and,  if  so,  what  amount.  I 
am  unable  to  find  any  adjudication  of  this  particular  question, 
and  the  practice  has  become  so  common  of  submitting  disputed 
claims  to  the  determination  of  the  surrogate  upon  judicial  set- 
tlement that  the  question  of  costs  in  such  proceedings  should  be 
determined.  The  power  to  award  costs  in  Surrogate's  Courts 
is  derived  wholly  from  statutory  provisions.  Matter  of  Holden, 
126  N.  T.  589;  McMahon  v.  Smith,  20  Misc.  Eep.  305,  308; 
Du  Bois  V.  Brown,  1  Dem.  317. 

Hence,  it  is  entirely  apparent  that  costs  cannot  be  awarded 
to  the  claimant  in  this  case  unless  the  statute  expressly,  or  by 
reasonable  implication,  makes  provision  for  such  allowance. 
This  case  is  not  one  embraced  within  the  terms  of  section  2558 
of  the  Code,  where  costs  are  to  be  either  allowed  or  disallowed 
as  a  matter  of  law.  There  is  no  express  provision  in  the  statute 
relating  to  the  submission  of  disputed  claims  against  the  estate 
to  the  determination  of  the  surrogate  for  allowance  or  disallow- 
ance of  casts ;  but  the  determination  of  the  merits  of  a  disputed 
claim  upon  judicial  settlement  becomes,  by  virtue  of  the  pro- 
visions of  the  statute,  an  incident  to  the  judicial  settlement,  and 
the  claimant,  upon  the  filing  of  the  consent  provided  for  in  the 
statute,  becomes  a  party  to  such  proceeding,  and  the  allowance 
of  costs  must  be  determined  by  the  provisions  of  section  2561 
of  the  Code.  In  other  words,  in  a  case  of  this  kind,  the  allow- 
ance or  disallowance  of  costs  is  a  matter  within  the  discretion 
of  the  surrogate,  such  discretion  to  be  exercised  within  the 
limits  as  to  the  amount  of  costs  specified  in  the  section  last 
cited.  In  the  exercise  of  this  discretion,  however,  the  surro- 
gate should  be  guided  by  the  principles  and  decisions  relating 
to  the  question  of  costs  against  estates  in  case  of  actions.    Sec- 
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tion  1835  of  the  Code  provides:  "Where  a  judgment  for  a 
sum  of  money  only  is  rendered  against  an  executor  or  adminis- 
trator^ in  an  action  brought  against  him  in  his  representative 
capacity,  costs  shall  not  be  awarded  against  him,  except  as  pre- 
scribed in  the  next  section." 

The  next  section,  1836,  is  as  follows:  "Where  it  appears 
in  a  case  specified  in  the  last  section  that  the  plaintiff's  demand 
was  presented  within  the  time  limited  by  a  notice,  published 
as  prescribed  by  law,  requiring  creditors  to  present  their  claims ; 
and  that  the  payment  thereof  was  unreasonably  resisted  or 
neglected,  or  that  the  defendant  did  not  file  the  consent  provided 
in  section  1822  at  least  ten  days  before  the  expiration  of  six 
months  from  the  rejection  thereof,  the  court  may  award  costs 
against  the  executor  or  administrator,  to  be  collected  either  out 
of  his  individual  property  or  out  of  the  property  of  the  deced- 
ent as  the  court  directs,  having  reference  to  the  facts  which  ap- 
pear upon  the  trial.  Where  the  action  is  brought  in  the  Su- 
preme Court,  the  facts  must  be  certified  by  the  judge  or  ref- 
eree before  whom  the  trial  took  place." 

In  this  case,  the  claim  was  presented  within  the  time  limited 
by  the  notice  to  creditors,  and  the  administrator,  directly  after 
the  rejection  of  the  claim,  filed  with  the  surrogate  his  consent 
as  provided  in  section  1822.  This  being  the  case,  had  an  ac- 
tion been  brought  upon  this  claim,  costs  could  not  have  been 
allowed  to  the  claimant  unless  the  court  or  referee  before  whom 
the  same  had  been  tried  certified  that  the  payment  of  the  claim 
had  been  unreasonably  resisted  or  neglected.  In  this  case, 
costs  should  not  be  allowed  to  the  claimant  unless  it  appears 
that  the  payment  of  the  claim  was  unreasonably  resisted  or 
neglected.  It  is  true  that,  by  the  phraseology  of  the  notice  of 
rejection,  the  claim  is  rejected  in  its  entirety,  and  no  suggestion 
is  made  of  allowing  any  portion  of  the  claim ;  yet  it  does  appear 
that  a  very  material  reduction  of  the  claim  resulted  from  the 
trial  before  the  surrogate,  the  claim  as  presented  amounting  to 
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$4,572.88,  and,  as  allowed,  to  the  sum  of  $1,179.20.  Under 
the  decisions  bearing  upon  that  question,  it  could  not  be  held 
that  an  administrator  had  unreasonably  resisted  the  payment 
of  the  claim  where  he  had  succeeded,  upon  the  trial,  in  reduc- 
ing its  amount  to  less  than  one-quarter  of  that  claim.  The  rea- 
sons which  are  operative  in  determining  the  right  to  costs  in 
an  action  at  law  against  an  estate  apply  equally  as  well  to  a 
claim  determined  on  judicial  settlement  by  the  surrogate.  The 
payment  of  the  claim  in  this  case  was  not  unreasonably  re- 
sisted. The  defense  resulted  in  shielding  the  estate  from  lia- 
bility to  the  extent  of  several  thousands  of  dollars.  Conse- 
quently, costs  cannot  be  allowed  to  the  claimant. 

As  a  result  of  such  examination  as  I  have  been  able  to  give 
this  question  of  costs,  I  come  to  the  following  conclusions: 

That,  in  all  cases  where  disputed  claims  against  an  estate 
are  submitted  to  the  surrogate  for  determination  on  judicial 
settlement,  pursuant  to  the  provisions  of  section  1822  of  the 
Code,  the  allowance  or  disallowance  of  costs  to  the  claimant  is 
a  matter  of  discretion  with  the  surrogate.  Such  discretion  must 
be  exercised  within  the  limits,  as  to  amount,  provided  for  in 
section  2561.  That,  in  the  exercise  of  such  discretion,  the  sur- 
rogate should  be  guided  and  controlled  by  the  same  principles 
which  are  applicable  to  the  allowance  or  disallowance  of  costs 
in  actions  at  law  against  estates.  That  a  claimant,  not  an  heir- 
at-law  or  next  of  kin,  and  for  that  reason  not  entitled  to  cita- 
tion upon  judicial  settlement,  upon  presentation  of  his  claim 
and  filing  of  the  proper  consent  that  the  same  be  heard  and 
determined  by  the  surrogate  upon  the  judicial  settlement,  be- 
comes a  party  to  the  proceeding,  and  consequently  may  be  al- 
lowed costs  in  a  proper  case.  « 

Decreed  accordingly. 


] 
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Matter  of  the  Will  of  Johx  Lacy,  Deceased. 

{Surrogate's  Court,  New  York  County,  Filed  July,  1901.) 

U27DUE  Influence — Bequest  to  a  Nubse — Fbee  Access  ix)  a  Testatob  bt 
Objectobs  to  the  Bequest. 

Where  the  wife  of  an  aged  paralytic  testator,  having  a  very  con- 
siderable estate,  three  days  before  his  death  notified  his  attorney  that 
the  testator  would  like  to  see  him  at  once,  and,  on  his  arrival,  left  the 
attorney  in  the  sick  room  with  a  nurse  whom  the  testator  had  long 
employed,  none  of  the  family  being  present,  and  the  nurse  woke  the 
testator  up  and,  he  being  unable  to  speak,  interpreted  for  him  that  he 
wished  to  increase  a  legacy  he  had  made  in  her  favor  from  $1,000  to 
$8,000,  and  the  testator  assented  and  carefully  read  over  a  codicil^ 
then  and  there  made  to  that  effect,  before  he  signed  it,  and  the  attor- 
ney testified  that  he  considered  the  testator  of  sound  mind,  the  court 
considered  that,  in  the  absence  of  any  other  evidence  of  undue  influ- 
ence, the  codicil  should  stand,  as  its  terms  were  not  unjust  and  no 
effort  was  shown  to  have  been  made  to  prevent  the  persons  (the  widow 
and  children),  who  were  alleged  to  have  been  discriminated  against  in 
*    and  by  the  codicil,  from  having  free  access  to  the  testator. 

Proceedings  upon  the  probate  of  a  will  and  codicil, 

Lemuel  Skidmore,  for  petitioner ;  Mayer  &  Gilbert,  for  Ellen 
Healy,  a  legatee ;  Ormiston  &  MoCormack,  for  contestants. 

Fitzgerald,  S. — The  decedent  died  on  the  12th  of  January, 
1901,  at  the  age  of  seventy-four,  leaving  a  widow  and  children. 
By  his  will,  executed  in  November,  1896,  and  a  codicil,  ex- 
ecuted in  1899,  his  widow  and  children  receive  the  bulk  of  his 
very  considerable  estate.  By  a  second  codicil,  which  is  con- 
tested, and  which  was  executed  a  few  days  prior  to  his  death,  he 
increased  a  legacy  given  by  the  will  to  his  nurse  and  attendant, 
from  $1,000  to  $8,000.  The  contest  is  confined  to  the  last  pa- 
per. On  the  morning  of  the  9th  of  January,  1901,  the  widow 
wrote  to  Mr.  Skidmore,  stating  that  Mr.  Lacy,  the  testator, 
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would  like  to  see  him  at  once.  She  testified  that  she  sent  to 
him  for  the  purpose  of  having  a  codicil  drawn  to  his  will, 
though  she  did  not  tell  him  that  this  was  the  purpose  for  which 
he  had  been  summoned.  She  says  it  was  her  belief  that  the  tes- 
tator intended  to  prepare  a  codicil  in  favor  of  her  daughter, 
Oamilla.  Mr.  Skidmore  testified  that,  in  response  to  this  letter, 
he  called  at  the  residence  of  the  testator  and  found  him  in  bed. 
The  nurse  was  with  him  in  the  room  at  the  time.  She  aroused 
him,  got  him  upon  his  feet,  assisted  him  towards  the  middle  of 
the  room,  where  there  was  an  arm-chair,  and  seated  him.  The 
witness  noticed  that  the  testator's  paralysis  or  palsy  had  in- 
creased, particularly  as  respected  his  speaking.  He  attempted 
to  speak,  but  the  lawyer  could  not  understand  him,  and  then  the 
nurse  spoke  to  him,  and  interpreted  for  him  to  the  effect  that  he 
wanted  to  make  a  change  in  his  will.  He  tried  to  find  out  what 
the  change  was  to  be,  and,  through  her  interpretation,  was  told 
that  he  wished  to  leave  her  an  increased  sum  over  that  which 
he  had  left  her  in  the  will,  the  original  sum  being  $1,000,  and 
he  wished  to  increase  it  to  $8,000.  Becoming  a  little  uneasy 
at  being  alone  with  the  testator  and  the  person  he  sought  to 
benefit,  he  managed  to  have  Mrs.  Healy  go  out  of  the  room, 
when  he  spoke  to  Mr.  Lacy  and  endeavored  to  communicate 
with  him  directly.  When  the  nurse  departed  from  the  room, 
the  testator  complained  of  the  somewhat  summary  manner  in 
which  she  had  aroused  him  from  his  slumber  and  assisted  him 
to  his  ohair,  saying:  "She  treats  me  as  if  we  were  man  and 
wife.  It  is  hardly  decent."  The  draftsman  of  the  will  asked 
him  whether  it  was  his  wish  to  make  this  ^ft  to  Mrs.  Healy, 
and  to  the  best  of  his  understanding  the  testator  appeared  to 
comprehend  the  question,  and  replied  that  it  was.  He  asked 
him  if  he  did  it  of  his  own  free  will  or  whether  he  had  been  in 
any  way  forced  into  doing  it,  or  overpersuaded  or  teased,  and 
he  understood  him  to  say  that  he  did  it  of  his  own  free  will  and 
wished  to  do  it.    Thereupon,  realizing  that  he  was  a  sick  man. 
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and  that  there  was  no  time  to  be  lost  if  anything  was  to  be 
done,  and  yet  with  some  hesitation  on  account  of  the  circum- 
stances, he  sat  down  and  drew  this  codicil  in  his  own  handwrit- 
ing. When  it  was  done  he  handed  it  over  to  him.  While  he 
was  doing  so,  Mrs.  Healy,  who  had  returned,  helped  him  over 
to  a  small  table  near  the  window,  on  which  there  were  writ- 
ing materials.  He  sat  down  on  a  chair,  with  her  assistance, 
in  front  of  it,  and  attempted  to  sign  his  name  to  the  document. 
Before  attempting  to  sign,  the  witness  testifies  that  decedent 
evidently  read  it  over  himself  with  care  while  he  sat  at  the 
table.  When  witness  was  asked,  on  cross-examination,  why  he 
considered  the  testator  to  be  of  sound  mind,  he  states  that  he 
reached  that  conclusion  from  all  the  circumstances  combined; 
that  he  was  largely  influenced  by  the  fact  that  he  had  received 
a  request  from  Mrs.  Lacy,  the  widow,  to  go  there.  He  thought 
that  she  would  not  have  sent  for  him  unless  she  know  the  pur- 
pose of  the  visit.  He  was  also  actuated  by  the  fact  that  he  was 
not  interfered  with  by  any  of  the  family,  and  their  seeming 
understanding  of  the  business  for  which  he  was  present  The 
testimony  of  the  draftsman,  with  reference  to  the  ability  of 
the  testator  to  comprehend  conversation  addressed  ,to  him,  and 
to  communicate  his  ideas  to  others,  is  confirmed  by  the  other 
subscribing  witness  and  Miss  Walsh.  The  dominant  feature  of 
this  contest  is  that  the  active  contestants  of  this  codicil  partici- 
pated in  its  execution  by  procuring  the  attendance  of  the  drafts- 
man with  a  knowledge  of  the  purpose  for  which  he  came.  It 
is  only  after  they  discovered  that  their  expectations  were  disr 
appointed)  lihat  they  declare  that  the  testator  was  incompetent 
and  was  unduly  influenced  in  its  execution.  The  testimony  of 
the  draftsman  who  superintended  the  execution  of  the  contested 
paper  was  characterized  by  extreme  diffidence.  He  told  the 
widow  afterwards  that  if  he  had  known  before  the  codicil  was 
executed  the  facts  as  she  stated  them  in  relation  to  the  occur- 
rences about  the  time  of  its  execution,  that  he  would  never 
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have  been  concerned  in  the  execution  of  the  codicil  without  her 
or  some  of  her  family  being  present  in  the  room.  I  am  satis- 
fied that  the  impression  created  upon  his  mind  is  correct,  that 
the  difficulties  of  the  testator  in  his  conversation  were  purely 
physical,  and  that  his  mind  was  sufficiently  strong  to  under- 
stand the  nature  of  the  act  he  performed.  In  the  case  at  bar, 
as  in  the  Matter  of  Bonner,  33  Misc.  Eep.  9,  "  there  are  lack- 
ing many  of  the  elements  which  frequently  accompany  the 
dominition  of  one  mind  over  another  in  procuring  a  testamen- 
tary disposition  of  property.  No  effort  appears  to  have  been 
made  to  prevent  free  access  to  the  testator  by  the  persons  who 
are  allied  to  have  been  discriminated  against  in  the  instru- 
ment. .  .  .  The  terms  of  the  will  .  .  .  are  not 
*  grossly  unjust  or  the  division  unequal.'  ".  On  the  contrary, 
it  conforms  to  his  previously  expressed  desire  to  reward  the 
beneficiary  for  her  long  years  of  devotion,  and  the  legacy  is  not 
disproportionate.  The  "  prominent  and  commanding  figure  '^ 
of  the  nurse  in  the  household  affairs  complained  of  may  have 
been  due  to  the  abdication  by  the  widow  of  her  wifely  posi- 
tions and  duties,  rather  than  to  any  unwarranted  assumption 
or  interference  on  her  part.  The  assertion  of  undue  influence 
is  disproved  by  the  prior  life,  conduct  and  character  of  the  tes- 
tator before  and  during  his  illness,  and  up  to  the  very  day  be- 
forie  the  contested  paper  was  executed.  A  decree  may  be  sub- 
mitted admitting  the  codicil  to  probate. 
Probate  decreed. 
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Matter  of  the  Transfer  Tax  on  the  Estate  of  Timothy  B. 

Blacivstone^  Deceased. 

(Surrogate's  Court,  \ew  York  County,  Filed  July,  1901.) 

Transfeb  Tax — Exemption  of  a  Transitory  Deposit  of  a  Non-Resident 
Decedent— L.  1896,  Ch.  908,  §  220,  Sued.  3,  Amd.  L.  1897,  Ch.  284, 
§  2. 

A  non-resident  of  the  State  of  New  York,  who  had  sold  his  interest 
in  a  foreign  railroad  company  to  a  syndicate,  for  fourteen  months 
before  his  death  had  on  deposit,  with  a  New  York  depositary  of  the 
syndicate  stock,  about  $5,000,000  resulting  from  the  sale  of  his  own 
stock  and  this  the  depositary  carried  on  its  books  merely  as  "  deposits 
in  trust "  and  was  paying  him  certain  interest  "^hereon  subject  to  the 
proviso  that  he  should  not  draw  more  than  $100,000  except  upon 
two  days'  notice.  In  the  meantime  the  depositor  had  been  trjing  to 
invest  the  deposit  but  had  failed  to  do  so,  both  because  of  his  con< 
tinuous  ill  health  and  of  the  magnitude  of  the  deposit. 

Held,  that  the  deposit  was  not  "  property  within  the  State,"  within 
the  meaning  of  the  Tax  Law,  as  amended  in  1897,  and  therefore  was 
exempt  from  the  transfer  tax. 

Reversed,  69  App.  Div.  585,  171  N.  Y.  682. 

Timothy  B.  Blaekstone  died  on  the  2Gth  of  May,  1900,  in 
the  city  of  Chicago,  Cook  county,  Illinois,  being  a  resident  of 
and  domiciled  in  said  city.  On  or  about  March  31,  1899,  the 
decedent  deposited  with  the  United  States  Trust  Company  of 
New  York  the  sum  of  $4,881.72,  and  had  on  deposit  $10,692.24 
with  firm  of  Cuyler,  Morgan  &  Co.,  bankers  of  New  York. 

Proceedings  were  commenced  in  the  Surrogate's  Court  of 
New  York  county  to  appraise  the  property  of  the  decedent, 
which  was  subject  to  a  tax  under  the  act  in  relation  to  taxable 
transfers  of  property,  and  his  property  was  accordingly  assessed 
by  the  appraiser  at  the  sum  of  $4,553,609.58. 

The  grounds  upon  which  the  appeal  was  taken  were:  That 
the  decedent  was  not  a  resident  of  the  State  of  New  York  at 
the  time  of  his  death,  and  left  no  property  in  this  State.    That 
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if  the  property  of  the  decedent  at  the  time  of  his  death  in  the 
possession  of  the  trust  company  and  firm  of  Cuyler,  Morgan  & 
Co.  can  be  deemed,  for  any  purpose,  property  thus  situated 
within  the  State  of  New  York,  such  property  was  only  transi- 
torily within  this  State.  That  the  tax  upon  said  property  had 
been  duly  assessed  by  the  County  Court  of  Cook  county,  Illi- 
nois, and  paid  by  the  appellant  to  the  treasurer  of  Cook  county. 
That  this  court  had  no  jurisdiction.  That  the  Transfer  Tax 
Law  of  New  York  does  not  include  in  its  operation  the  prop- 
erty owing  to  decedent  at  the  time  of  his  death  by  said  trust 
company  or  firm. 

Respondent's  contention  was  that,  under  Laws  of  1896,  chap. 
908,  as  amended  by  Laws  of  1897,  ch.  284,  the  deposits  made 
by  deceased  and  held  by  said  trust  company  and  firm  for  his 
account  was  "  property  within  the  State,"  in  the  meaning  of  the 
provisions  quoted;  also  citing  section  242  of  the  Tax  Law 
(LaWs  of  1898,  chap.  88),  as  to  definition  of  the  word  "  prop- 
erty." 

Edward  W.  Sheldon,  for  executor;  Julius  Offenbach,  for 
City  Comptroller. 

Fitzgerald^  S. — The  decedent,  a  noni-resident,  died  in  May, 
1900,  leaving  nearly  $5,000,000  with  the  United  States  Trust 
Company,  and  over  $10,000  due  him  on  an  account  with  a  firm 
of  bankers  in  this  city.  The  deposit  with  the  trust  company 
arose  under  the  following  circumstances:  The  decedent  had 
been  for  many  years  the  president  and  a  large  stockholder  in 
an  Illinois  railroad  company.  In  March,  1899,  an  agreement 
was  entered  into  for  the  purchase  of  this  stock  by  a  syndicate, 
which  sought  to  obtain  a  controlling  interest  in  the  railroad. 
In  pursuance  of  this  agreement,  the  decedent  joined  with  other 
stockholders  in  the  sale  of  his  shares.  The  trust  company  was 
made  the  depositary  of  the  stock  to  be  purchased,  and  was  au- 


302     SURROGATE'S  COURT  REPORTS. 

thorized,  upon  receiving  the  certificates^  duly  indorsed,  to  paj 
the  agreed  price  therefor.     Decedent  oommunicated  with  the 
trust  company,  inquiring  whether,  in  case  he  sold,  he  might 
leave  the  proceeds  with  it;  that  he  was  at  a  loss  to  know  how 
safely  to  invest  these  proceeds,  and  might  wish  to  deposit  a 
considerable  sum  for  several  months.     The  trust  company  re- 
plied that  it  would  receive  such  proceeds,  hold  them  subject  to 
his  order  and  allow  interest  thereon  at  a  specified  rate,  but  if 
he  would  require  more  than  $100,000  he  should  not  draw  upon 
the  trust  company  except  upon  two  days'  notice.    These  terms 
were  acceded  to,  and,  on  the  29th  day  of  March,  1899,  his  stock 
certificates  were  delivered  to  the  trust  company,  who  made  a 
book  transfer  of  the  purchase  price  from  its  accounts  with  the 
purchasing  syndicate  to  a  new  account  in  decedent's  name,  en- 
titled "  deposits  in  trust."    No  certificate  of  deposit  nor  pass- 
book was  issued,  and  the  only  evidence  of  the  deposit  was  this 
book  entry  and  the  correspondence  stated.    Up  to  the  tihie  of 
his  death,  the  decedent  had  withdrawn  about  $200,000.     The 
appellant  alleges  that  it  was  decedent's  fixed  intention  to  leave 
this  balance  with  the  trust  company  only  temporarily  and  pend- 
ing its  investment ;  that,  owing  to  his  ill-health,  which  was  con- 
tinuous and  progressive  from  the  date  of  the  deposit  until  his 
death,  he  was  unable  to  carry  out  his  intention.    On  several  oc- 
casions he  expressed  disappointment  at  his  failure,  and  com- 
plained that  he  was  suffering  great  pecuniary  loss  in  conse- 
quence.   In  Matter  of  Leopold,  35  Misc.  Rep.  369,  I  had  occa- 
sion to  pass  upon  the  taxibility  of  a  deposit  made  under  some- 
what similar  circumstances,  and  I  there  held  that  where  a  de- 
cedent had  deposited,  three  days  prior  to  his  death,  a  sum  of 
money  to  the  credit  of  a  syndicate  formed  for  the  purchase  of 
stock,  which  purchase  was  completed  within  a  month  succeed- 
ing his  death,  the  property  was  only  transitorily  here  and  was 
not  liable  to  taxation  under  the  Transfer  Tax  Law.     In  the 
present  case,  while  the  property  remained  here  for  more  than 
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a  year,  the  proof  shows  that  the  money  realized  upon  the  sale 
of  the  securities  was  of  great  magnitude ;  that  the  reason  why 
it  was  not  removed  fromi  the  State  sooner  was  because  of  the 
difficulties  experienced  in  making  new  investments  and  the  ill- 
health  of  the  owner.  I  can  see  no  difference  in  principle  be- 
tween the  two  cases^  and^  upon,  the  authority  of  that  case  and 
of  the  cases  cited  in  the  memorandum  handed  down  in  that 
case,  I  sustain  the  appeal. 
Appeal  sustained. 


Matter  of  the  Estate  of  Joseph  H.  Snydbr,  Deceased. 

(8urrogate*8  Court,  New  York  County,  Filed  July,  1901.) 
TiiuBT — Invalid  Accumulation — Of  Income  Not  Absolutely  Payable 

TO  A  MiNOB  AT  MAJORITY — ^To  PaY  MORTGAGES — L.    1806,  CH.  547,   §§ 

61,  76;  1897,  Ch.  417,  9  4. 

Accumulation  of  the  income  of  a  legacy  to  a  minor,  where  the  in- 
come 18  not  directed  to  be  paid  him  at  majority,  but  is  required  in  a 
certain  contingency  to  be  held  in  trust  for  him  for  life  and  thereafter 
to  be  distributed  to  other  persons,  is  forbidden  by  statute  and  the 
illegal  accumulation,  when  not  otherwise  disposed  of,  passes  to  the 
parties  entitled  to  the  n6xt  eventual  interest  or  estate  in  the  fund 
which  produced  it. 

Income  of  a  trust  cannot  lawfully  be  directed  to  be  applied  to  the 
payment  of  mortgages  on  the  testator's  realty,  as  this  constitutes  an 
illegal  accumulation,  which  also  passes  to  the  owner  of  the  next  even- 
tual estate. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
executors. 

Deyo,  Duer  &  Bauderdorf  (Eobert  E.  Deyo,  of  counsel),  for 
executors;  Jordan  J.  Rollins,  special  guardian  of  infant  re- 
maindermen. 
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Fitzgerald,  S. —  The  testator,  by  the  second  and  seventh 
clauses  of  his  will,  directed  other  payments  to  be  made  out 
of  the  income  of  his  estate,  brides  the  one-half  thereof  given 
to  the  widow  and  the  legacy  in  question.  The  provisions  of 
the  will  with  respect  to  this  legacy,  when  considered  in  connec- 
tion with  the  direction  for  the  payments  referred  to,  and  the 
extent  of  the  income  yielded  by  the  estate,  show,  it  seems  to 
me,  that  the  testator  intended  that  the  principal  of  the  leg- 
acy should  be  made  up  and  provided  from  accumulated  in- 
come. As  this  income  was  not  absolutely  directed  to  be  paid 
to  the  primary  legatee,  who  wias  a  minor,  upon  his  attaining 
majority,  but  was  required,  in  a  certain  contingency,  to  be 
held  in  trust  for  his  benefit  for  life,  and  to  be  distributed 
among  other  persons  after  his  death,  the  legacy  is  void,  as  it 
involves  an  accumulation  of  income  for  a  purpose  prohibited 
by  the  statute.  Laws  of  1896,  chap.  547,  art  2,  §  51 ;  id., 
art.  3,  §  76 ;  Laws  of  1897,  chap.  417,  art.  1,  §  4.  For  the 
same  reason,  the  provision  for  the  application  of  income  to 
the  payment  of  the  mortgages  upon  the  real  estate  left  by  the 
t^tator  is  void.  Hascall  v.  King,  162  N.  Y.  134.  The  in- 
come so  illegally  required  to  be  aocumxilated,  not  being  other- 
wise disposed  of,  goes,  pursuant  to  the  statute,  to  the  par- 
ties presumptively  entitled  to  the  next  eventual  interest  or 
estate  in  the  fund  which  produced  it.  Cochrane  v.  Schell,  140 
N.  Y.  516.  These  persons  are  those  among  whom  the  prin- 
cipal of  the  estate  left  by  the  decedent  is  directed  to  be  di- 
vided upon  the  death  of  his  widow. 

Decreed  accordingly. 
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Matter  of  the  Estate  of  Josephine  L.  Newcomb,  Deceased. 

{Surrogate's  Court,  New  York  County ,  Filed  July,  1901.) 

Tbansfeb  Tax — Fund  in  Litigation  Not  Taxable. 

Where  a  trust  fund,  alleged  to  form  a  part  of  the  estate  of  a  dece- 
dent, is  claimed  by  her  husband's  heirs,  and  proof  is  made  that  they 
intend  to  litigate  their  claim  up  to  the  court  of  last  resort,  no  trans- 
fer tax  can  presently  be  imposed  upon  the  fund  nor  hereafter  unless 
the  estate  of  the  decedent  shall  sucoeed  in  the  litigation. 

Affirmed,  71  App.  Div.  606. 

Proceedings  upon  the  report  of  an   appraiser,    appointed 
under  the  Transfer  Tax  Act. 

Wilmer  &  Canfield,   for  executors;   Julius   Offenbach,  for 
Comptroller. 

Fitzgerald^  S. —  Included  in  the  property  assessed  for  the 
purpose  of  taxation  by  the  appraiser  is  a  trust  fund,  which  is 
claimed  by  the  heirs  of  decedent's  deceased  husband.  It  ap- 
pears by  the  affidavit  of  one  of  the  executors,  annexed  to  the 
report,  that  the  attorneys  for  these  heirs  intend  to  litigate 
this  claim  and  to  carry  the  matter  to  the  court  of  last  resort; 
that  the  ownership  of  said  fund  is,  therefore,  at  the  present 
time  undetermined.  In  Matter  of  Westum,  152  N.  Y.  93, 
where  an  alleged  asset  of  the  estate  was  in  litigation,  the  court 
said  (p,  103)  :  "  It  was,  we  think,  the  plain  duty  of  the  sur- 
rogate to  have  excluded  this  claim  from  valuation  at  the  time, 
reserving  it  for  future  appraisement  in  case  the  administrator 
succeeded  in  collecting  it."  With  respect  to  another  claim, 
also  in  litigation,  the  court  stated  that,  if  it  was  well  founded, 
it  was  manifest  a  tax  could  not  be  assessed  against  the  appel- 
lants; that  they  would,  in  the  case  supposed,  have  no  taxable 
interest,  and  the  surrogate  should  have  postponed  the  appraise- 
ment until  the  litigation  was  determined.  The  amount  of 
this  trust  fund  must  be  excluded  in  determining  the  value  of 
20 
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the  estate  presently  taxable.  An  order  may  be  entered  ac- 
cordingly, which  may  in  terms  reserve  this  fund  for  a  future 
appraisal  in  the  event  that  the  litigation  terminates  favorably 
to  the  estate. 

Decreed  accordingly. 


Matter  of  the  Petition  of  Ellen  McManus^  as  Administra- 
trix de  bonis  non  of  Anthony  McKnioht,  Deceased,  to 
Compel  a  Judicial  Settlement  of  the  Accounts  of  John  J. 
Hasbioan^  the  Deceased  Administrator  of  the  Goods,  Chat- 
tels and  Credits  of  Anthony  McKniqht,  Deceased. 

(Surrogate's  Court,  Albany  County,  Filed  August,   1901.) 

JuBiSDicnoN — Decree  on  Aocountino  Opened  fob  Newlt-Discovebed 
Evidence  Explaining  Why  the  Fttnebal  Expenses  of  a  Testator 
WERE  80  Large  and  Why  a  Note  Dxte  Him  Had  Not  Been  Col- 
lected—Costs— Code  C.  P.,  §  2481,  Subd.  6. 

The  surrogate  may,  in  his  discretion,  open  a  decree  upon  the  ground 
of  newly-discovered  evidence,  but  will  do  so  only  where  the  evidence 
is  likely  to  change  the  result,  is  material,  is  not  cumulative  and  could 
not  have  been  obtained  on  the  former  trial  or  hearing  by  the  moving 
party  by  the  exercise  of  reasonable  diligence. 

Where  representatives  of  a  deceased  administrator,  whose  account 
had  been  surcharged  with  funeral  expenses  deemed  excessive  by  the 
surrogate,  and  with  the  amount  of  a  promissory  note  due  the  testator, 
maturing  soon  after  his  death  and  never  enforced  nor  collected,  sub- 
sequently offered  to  produce  to  the  court  legal  evidence  that  the  intes- 
tate himself  had  selected  an  elaborate  and  expensive  casket  for  his 
burial,  had  had  it  reserved  for  him  and  was  buried  in  it,  and  further 
offered  to  show  by  the  endorser  of  the  note  that  both  he  and  the 
maker  were  insolvent  at  its  maturity,  that  certain  other  judgments 
against  them,  apparently  paid  by  them,  were  not  in  fact  so  paid,  and 
that  the  endorser  had  been  out  of  the  State  of  New  York  for  most 
of  the  time  since  the  maturity  of  the  note,  and  the  representatives 
further  showed  that  knowledge  of  these  matters  had  come  to  them 
since  the  decree  and  shortly  before  their  application  to  have  it  opened^ 
the  surrogate  opened  the  decree  on  payment  by  them  of  costs. 

Reversed,  66  App.  Div  63. 
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Motion  by  the  personal  representatives  of  the  estate  of  John 
J.  Harrigan,  deceased,  under  subdivision  6  of  section  2481, 
Code  of  Civil  Procedure,  to  open  the  decree  heretofore  entered 
herein  and  for  a  new  hearing  upon  two  of  the  issues  litigated 
in  this  proceeding. 

J.  H.  Clute  and  E.  J.  Meegan,  for  motion;  John  J.  ^Ic- 
Manus,  opposed. 

FiTTs,  S. —  This  is  a  mjotion  made  by  the  personal  repre- 
sentative of  the^  estate  of  John  J.  Harrigan,  deceased,  under 
subdivision  6  of  section  2481  of  the  Code  of  Civil  Procedure, 
to  op&i  the  decree  heretofore  entered  herein  and  for  a  new 
hearing  upon  two  of  the  issues  litigated  in  this  proceeding. 
The  authority,  subdivision  6  of  section  2481  of  the  Code  of 
Civil  Procedure,  under  which  it  is  claimed  this  court  has  the 
power  to  grant  the  desired  relief,  is  as  follows : 

"  Section  2481,  A  surrogate,  in  court  or  out  of  court,  as 
the  case  requires,  has  power  .  .  .  Subdivision  6.  To  open, 
vacate,  modify,  or  set  aside,  or  to  enter,  as  of  a  former  time, 
a  decree  or  order  of  his  court;  or  to  grant  a  new  trial  or  a 
-new  hearing  for  fraud,  newly  discovered  evidence,  clerical 
error,  or  other  sufficient  cause.  The  powers  conferred  by  this 
subdivision,  must  be  exercised  only  in  a  like  case  and  in  the 
same  manner,  as  a  court  of  record  and  of  general  jurisdiction 
exercises  the  same  powers.  Upon  an  appeal  from  a  determi- 
nation of  the  surrogate,  made  upon  an  application  pursuant 
to  this  subdivision,  the  general  term  of  the  supreme  court  has 
the  same  power  as  the  surrogate,  etc." 

The  intestate,  Anthony  McKnight,  died  at  the  city  of  Al- 
bany, N.  Y.,  on  the  14th  day  of  April,  1889,  intestate ;  there- 
after, and  on  the  20th  day  of  April,  1889,  letters  of  admin- 
istration were  issued  upon  the  petition  of  Ellen  McManus  to 
John  J.  Harrigan  of  this  city.    Mr.  McKnight,  at  the  time  of 
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his  death,  was  unmarried,  and  left  him  surviving  no  ances- 
tors and  no  desoendanta;  his  estate  consisted  of  personal  prop- 
erty and  principally  of  money  in  the  savings  bank,  and  was 
of  the  value  of  about  $5,000.  He  resided,  at  the  time  of  his 
death,  on  Canal  street,  this  city,  a  short  distance  from  the 
undertaking  rooms  of  John  Harrigan's  Sons,  and  the  funeral 
services  were  held  from  the  rooms  of  said  firm  and  were  per- 
formed by  them,  and,  after  the  appointment  of  the  adminis- 
trator, John  J.  Harrigan,  who  was  a  member  of  the  above- 
named  firm,  a  claim  for  the  same  was  presented  to  him, 
amounting  to  $352.52,  which  was  paid  shortly  thereafter.  The 
firm  of  John  Harrigan's  Sons  consisted,  at  that  time,  of  the 
administrator,  John  J.  Harrigan,  Daniel  S.  Harrigan,  Har- 
vey T.  V.  Harrigan  and  Joseph  F.  Harrigan;  John  J.  Har- 
rigan died  in  the  year  1893,  leaving  a  last  will  and  testament, 
which  was  admitted  to  probate,  and  the  persons  named  therein 
as  executor  and  executrix  respectively,  viz:  Harvey  T.  V. 
Harrigan,  his  brother,  and  Ellen  E.  Harrigan,  his  sister, 
qualified  and  entered  upon  the  discharge  of  their  duties. 
Thereafter  and  during  the  year  1896,  Mrs.  McManus  waa 
appointed  administratrix  de  bonis  non  of  the  estate  of  An- 
thony McKnight,  deceased,  and  shortly  thereafter  commenced 
a  proceeding  in  this  court  to  compel  the  personal  representa- 
tives of  the  estate  of  John  J.  Harrigan  to  account  for  the 
property  of  Anthony  McKnight,  which  had  come  into  his 
pofisession  as  such  administrator.  Such  proceedings  were 
subsequently  had  that  the  personal  representatives  of  John  J. 
Harrigan  filed  an  account  in  this  court  in  this  proceeding; 
specific  objections  were  taken  to  said  account  by  the  admin- 
istratrix  de  bcmis  non  who  objected  to  certain  items  of  dis- 
bursements claimed  to  have  been  made  by  the  administrator 
in  the  course  of  his  administration  of  the  estate;  objections 
were  also  taken  to  the  amount  paid  for  the  funeral  expenses, 
claim  being  made  that  it  was  excessive,  and  also  to  the  failure 
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of  the  administrator  to  collect  the  amount  due  upon  a  prom- 
issory note^  held  by  Mr.  McEnight  in  his  lifetime,  made  by 
one  William  Kelly  and  endorsed  by  his  brother,  Henry  Kelly, 
and  which  became  due  after  the  death  of  Mr.  McKnight,  the 
claim  being  made  that  if  the  administrator  had  proceeded  with 
diligence  to  collect  the  claim  the  same  could  have  been  col- 
lected, and  that  by  reason  of  his  failure  to  take  the  necessary 
steps  to  procure  its  collection,  the  estate  of  McKnight  had 
been  lessened  to  the  extent  of  the  amount  due  upon  the  note 
together  with  its  accumulated  interest.     Upon  the  trial  of  the 
issues    thus  raised  considerable    testimony  was  taken;    with 
reference  to  the  funeral  expenses  it  appeared  that  the  amount 
charged  for  the  casket  was  $175 ;  in  explanation  of  the  reason 
why  such  an  elaborate  and  expensive  casket  had  been  pro- 
cured, Mr.   Harvey  T.  V.  Harrigan,  one  of  the  accounting 
parties  herein,  was  sworn  as  a  witness  and  gave  testimony 
with  reference  to  the  same;  he  testified  that,  but  a  short  time 
prior  to  his  death,  Anthony  McKnight  called  at  their  under- 
taking rooms  and  examined  the  casket  in  which  he  was  sub- 
sequently interred,  stating  that  he  desired  to  be  buried  in  the 
same  and  asked  them  to  furnish  that  particular  casket  for  his 
funeral.      Objection  was   taken   to  the   receipt  of  this   testi- 
mony under  section  829  of  the  Code  of  Civil  Procedure,  but 
the  objections  were  overruled  and  the  testimony  was  received. 
Upon   the  determination  of  this  matter,   in   announcing  my 
decision,  I  stated  that  my  attention  had  been  called  to  a  re- 
cent decision  in  the  Court  of  Appeals  holding  that  the  ^vitnes8 
was  incompetent  to  give  testimony  of  this  character  and  that 
in  the  determination  of  the  issues  involved   I  should  <lisre- 
gard  the  testimony;  I  accordingly  held  that  the  sum  of  $200 
was  a  reasonable  charge  for  the  funeral  expenses  of  the  de- 
ceased, reduced  the  amount  of  the  funeral  expenses  to  that 
extent  and  surcharged  the  account  with  $150.52.     It  appeared 
from  the  testimony  that  the  note  m'ade  by  William  Kelly  and 
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endorsed  by  Henry  Kelly,  and  which  became  due  after  the 
death  of  Anthony  McKnight,  was  for  $600,  and  indicated  a 
loan  to  that  extent  previously  made  by  McKnight  to  Kelly; 
that  the  note  became  due  a  short  time  after  the  death  of  Mc- 
Knight but  that  no  steps  were  taken  towards  its  collection 
ointil  about  eighteen  months  after  its  maturity;  that  then 
action  was  commenced  upon  the  same  by  Mr.  Meegan,  for  the 
administrator,  and  judgment  subsequently  recovered  thereon 
and  execution  issued  and  returned  unsatisfied.  Xo  explana- 
tion was  given  why  the  administrator  had  failed  to  take  any 
steps  looking  to  the  enforcement  of  this  claim  prior  to  the 
time  it  was  placed  in  the  hands  of  Mr.  Meegan,  and  no  tes- 
timony was  given  showing  either  the  solvency  or  insolvency 
of  the  maker  or  indorser  while  it  appeared  that  subsequent 
to  the  maturity  of  this  note  and  prior  to  the  commencement 
of  the  action  for  the  collection  thereof,  judgments  aggregat- 
ing $7,000  or  $8,000  were  docketed  against  the  maker  and 
endorser,  executions  issued  thereon  and  returned  unsatisfied. 
I  found  from  the  testimony  that  the  administrator  had  been 
negligent  in  not  enforcing  the  payment  of  this  note  and  sur- 
charged his  account  with  the  amount  thereof  together  with 
the  interest  thereon  from  the  time  of  its  maturity  up  to  the 
time  of  the  entry  of  the  decree  herein.  The  decree  in  this 
j)rooeeding  settling  and  determining  the  accounts  was  entered 
in  this  court  on  the  25th  day  of  April,  1900.  On  the  11th  day 
of  March,  1901,  the  personal  representatives  of  the  deceased 
administrator  made  a  motion  in  this  court  to  open  the  decree 
heretofore  entered  herein  and  for  a  new  hearing  upon  the  two 
issues  above  set  forth,  upon  the  ground  of  newly  discovered 
evidence.  The  affidavits  upon  which  this  motion  was  based 
were  made  by  Harvey  T.  V.  Harrigan,  James  Fogerty  and 
Henry  Kelly.  Mr.  Harrigan  in  his  affidavit  stated  that  he 
is  the  active  executor  of  the  estate,  of  John  J.  Harrigan,  de- 
ceased, and  that  within  a  short  time  prior  to  the  making  of 
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the  motion  he  had  learned  that  one  James  Fogertj  was  pres- 
ent at  the  undertaking  roAns  of  the  firm  of  John  Harrigan's 
Sons,  21  Canal  street,  this  city,  and  heard  a  conversation  be- 
tween McKnight  and  John  J.  Harrigan,  with  reference  to  the 
purchase  of  a  casket  in  which  he  was  subsequently  interred; 
that  the  conversation  occurred  a  short  time  prior  to  the  death 
of  said  McEnight  and  that  he  expected  that  Fogerty  would 
give  testimony  with  reference  to  the  matters  set  forth  in  his 
own  affidavit  which  forms  part  of  the  moving  papers.     In 
the  accompanying  affidavit  of  said  Fogerty  he  avers  that  he 
was  at  the  warehouse  aforesaid  upon  the  occasion  referred  to 
in  the  affidavit  of  Harvey  T.  V.  Harrigan,  and  while  there 
McEnight  entered  with  a  man  by  the  name  of  Hughes;  that 
McKnight  said  to  John  J.  Harrigan  that  he  came  in  with 
Mr.   Hughes  to  select  a  casket  and  wanted  said  Hughes  to 
see  the  casket  he  should  select;  that  McKnight  pointed  out 
a  particular  casket  and  said  he  wanted  that  one  and  none 
else;  that  Mr.  John  J.  Harrigan  said  that  was  pretty  expen- 
sive, to  which  McKnight  replied  he  didn't  care,  that  he  wished 
that  one  and  Mr.  Hughes  remarked  it  was  none  too  good  for 
his  old  bones;  that  Mr.  John  J.  Harrigan  then  said  that  it 
was  all  right;  that  he  would  keep  it  for  him  and  he  should 
be  laid  out  in  it;  McKnight  then  said,  all  right,  that  is  a  bar- 
gain; that  subsequently  he  saw  McKnight  after  his  death  and 
noticed  he  was  laid  out  in  the  casket  he  had  selected  during 
his  lifetime  and  was  buried  in  it     There  was  also  submitted 
upon  this' motion,  the  affidavit  of  Henry  Kelly,  in  which  he 
stated  that  at  the  time  of  the  maturity  of  the  note  given  to 
Anthony  McKnight  by  William  Kelly  and  endorsed  by  him, 
to  wit,  July  1,  1890,  that  he  was  insolvent  and  unable  to  pay 
said  note,   as  was  also  the  miaker  of  said  note.     That  the 
judgments  against  William  Kelly   and   Henry  Kelly,   which 
were  docketed  and  entered  after  the  maturity  of  this  note  were 
not  paid  by  him;  that  since  1891  he  has  been  mainly  out  of 
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the  State  and  prior  to  December,  1900,  he  was  continuously 
out  of  the  State  for  about  a  year.'  The  moving  papers  also 
develop  the  fact  that  the  acting  executor  was  unaware  of  the 
matters  and  things  set  forth  in  the  affidavit  of  Henrj^  Kelly 
nntil  the  same  was  taken  on  the  6th  day  of  March,  1901. 

In  determining  oases  of  this  character  the  courts  have 
adopted  certain  salutory  rules  which  are  set  forth  in  the  ele- 
mentary works  and  also  in  reported  decision.  In  Graham  and 
Waterman  on  Newi  Trials  (Vol.  3,  1016),  the  learned  au- 
thors give  the  following  definition  of  newly  discovered  evi- 
dence :  "  By  newly  discovered  evidence  is  meant  proof  of 
some  new  and  material  fact  in  the  case,  which  has  come  to 
light  since  the  verdict."  And  further,  at  page  1020  of  the 
same  volume  in  giving  a  further  elucidation  of  the  rule,  stated 
the  same  as  follows :  "  If  a  case  has  gone  against  a  party, 
simply  because  a  portion  of  his  evidence,  without  any  fault 
of  his,  has  remained  latent,  so  that  the  truth  has  been  ob- 
scured what  is  more  evident  than  that  the  truth  ought  to  be 
vindicated  by  a  second  trial.  It  would  be  as  wrong  to  per- 
mit, under  such  circumstances,  the  successful  party  to  enjoy 
his  advantage,  obtained  not  upon  his  own  strength,  but  upon 
the  weakness  of  his  opponent,  as  to  permit  the  latter  to  suf- 
fer without  redress."  The  grounds  which  move  the  court  in 
such  cases  are  distinctly  stated  in  a  recent  case,  as  follows: 
"  In  order  to  make  out  a  case  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence,  it  must  appear,  first,  that  it 
has  been  discovered  since  the  trial  and  could  not^  with  reason- 
able diligence,  have  been  obtained  upon  the  trial;  2nd,  that 
it  is  material  to  an  issue  involving  the  merits;  3rd,  is  not 
cumulative,  and  4th,  that  there  is  a  reasonable  certainty  that 
if  offered  before,  it  would  have  changed  the  result."  Roberts 
V.  Johnstown  Bank,  38  N.  Y.  St.  Rep.  563. 

The  same  rules  are  further  set  forth  in  Glassford  v.  Lewis, 
82  Hun,  46,  where  the  court  said :    "  Motions  to  set  aside 
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verdicts  as  contrary  to  the  evidence,  as  well  as  motions  for  a 
new  trial  upon  the  ground  of  newly  discovered  evidence,  are 
not  governed  by  any  well  defined  rules,  but  depend  in  a  great 
degree  upon  the  peculiar  circumstances  of  each  case.     They 
are  addressed  to  the  sound  discretion  of  the  court,  and  whether 
they  should  be  granted  or  refused  involves  the  inquiry  whether 
substantial  justice  has  been  done,  the  court  having  in  view 
solely  the  attainment  of  that  end,"  and  they  should  be  liber- 
ally granted  in  the  furtherance  of  justice.     Also  "  Upon  a 
motion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence, it  must  appear  that  the  evidence  was  discovered  since 
the    trial;  that  it    could  not    have  been    obtained  upon    the 
former  trial  by  the  exercise  of  reasonable  diligence;     .     .     . 
that  it  is  not  merely  cumulative  and  that  its  character  is  such 
that  it  would  probably  have  ehang^  the  result.     When  these 
facts  appear,  and  the  court  is  satisfied  that  the  ends  of  jus- 
tice will  be  promoted  by  allowing  the  moving  party  an  oppor- 
tunity to  present  the  newly  discovered  evidence,  the  motion 
will  be  granted."    Also,  to  the  same  effect,  "  Motions  for  new 
trials  are  addressed  to  the  discretion  of  the   court  whether 
based  upon  the  weight  of  evidence,  surprise  or  newly  discov- 
ered evidence,  or  the  fact  that  the  party  has  been  deprived 
of  his    evidence  by  accident  or    other  like  grounds,    and  in 
modem  practice  they  are  liberally  granted  in  the  furtherance 
of  justice."    In  People  v.  Baker,  27  App.  Div.  597,  the  same 
being  an  appeal  from  an  order  granting  a  new  trial,  the  court, 
in  delivering  the  opinion,   said :    "  The  learned  trial  judge 
tried  the  case  fairly  and  impartially.     He  knew  the  witnesses 
and  he  was  in  a  better  situation  to  judge  than  we  can  be,  from 
the  surroundings  and  atmosphere  of  the  trial,  of  the  strength 
and  bona  fides  of  the  motion  for  a  new  trial.     The  granting 
or  refusing  of  it  was  very  largely  in  his  discretion,  and  we 
cannot  say  that  that  discretion  was  abused;  and  in  this  case 
as  in  all  others  the  motion  for  a  new  trial  upon  the  ground 
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of  newly  discovered  evidence  is  not  governed  by  any  well  de- 
fined rule,  but  is  addressed  to  the  sound  discretion  of  the 
court,  and  whether  it  should  be  granted  or  refused  involves 
the  inquiry  whether  substantial  justice  has  been  done,  the 
court  having  in  view,  solely,  the  attainment  of  that  end."  In 
defining  what  constitutes  reasonable  diligence,  as  applied  to 
motions  of  this  character,  the  court  held,  in  Bonynge  v.  Wa- 
terbury,  12  Hun,  534,  as  follows:  "The  law  exacts  from 
parties  and  their  counsel  in  the  trial  of  an  action  only  rea- 
sonable diligence,  and  when  that  has  been  observed,  and  not- 
withstanding its  exercise,  material  evidence,  not  of  a  cumu- 
lative character,  which  would  probably  change  the  result^  has 
eluded  their  discovery,  and  is  subsequently  discovered,  a 
proper  case  is  presented  for  a  new  trial." 

Tested  by  these  rules,  I  think  this  motion  should  be 
granted ;  the  testimony  certainly  is  material,  is  not  cumulative, 
the  moving  parties  have  exercised  reasonable  diligence  in  ob- 
taining the  same,  taking  into  consideration  the  fact  that  the 
administrator  who  had  personal  knowledge  of  these  matters 
and  could  give  explanations  with  reference  to  them  is  dead, 
and  that  the  facts  with  reference  to  which  the  testimony  re- 
lates if  proven  upon  the  trial  would  probably  affect  the  re- 
sult heretofore  reached.  If  the  Kellys  were  insolvent,  as  a 
matter  of  fact,  then  certainly  the  estate  of  John  J.  Harrigan 
should  not  be  charged  with  the  amount  of  this  note.  In  de- 
fining active  vigilance  on  the  part  of  personal  representatives 
of  a  deceased,  Judge  Peckham  in  O'Connor  v.  Gifford,  117 
N.  Y.,  at  page  279  lays  down  the  law  as  follows :  "  Active 
vigilance  is  a  relative  term,  and  what  it  is  depends  upon  the 
facts  appearing  in  each  case.  ...  A  debt  being  proved 
the  presumiption  is  that  it  is  collectible,  as  solvency,  and  not 
the  contrary,  is  to  be  presumed.  But  when  the  onus  being 
shifted  to  the  executor,  is  met  by  proof  on  his  part  of  the  ab- 
solute,  irretrievable   and   hopeless  insolvency  of  the  debtor, 
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does  any  rule  of  active  vigilance  demand  the  institution  of 
legal  proceedings  by  the  executor  against  such  insolvent 
debtor?  .  .  .  All  the  facts  being  in,  the  question  aris- 
ing for  determination  is  whether  the  conduct  of  the  executor 
has  been  guided  by  good  faith,  reasonable  judgment  and  an 
intention  to  fairly  and  fully  discharge  his  duty.  If  so,  it 
cannot  be  that  he  should  still  be  held  liable  for  a  devastavit/' 

The  motion  of  the  petitioner  is,  therefore,  granted,  opening 
the  decree  heretofore  entered  herein  and  providing  for  a  new 
hearing  upon  the  two  issues  mentioned  and  set  forth  in  this 
petition,  upon  condition  that  the  costs  which  are  hereby  fixed 
at  $70  be  paid  to  the  respondent  upon  this  motion  within  the 
period  of  five  days  from  date  hereof;  if  not  paid  within  said 
period  of  time,  then  this  motion  is  denied. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Cossuth  L.  Georgi^  Deceased. 

{Surrogate's  Court,  'Sew  York  County,  Piled  August,  1901.) 

1.  Sale  of  Real  Estate — Whe:?  a  Petition  Need  Not  Show  the  Value 

OF  Each  Pabcei^ 

In  a  proceeding  to  sell  the  real  estate  of  a  decedent  for  the  payment 
of  his  debts,  the  petition  need  not  state  separately  the  value  of  each 
parcel  where  the  parcels  lie  together. 

2.  Same — Service  of  Citation. 

Where  parties  named  in  the  citation  have  been  served  with  it,  the 
omission  of  the  Christian  names  of  some  of  them  and  the  failure  to 
state  the  individual  names  of  others,  who  were  partners  in  firms 
cited,  may  be  cured  by  amendment. 

3.  Same. 

Service  of  the  citation  upon  tenants  of  the  decedent's  real  estate, 
not  named  in  the  citation,  does  not  confer  jurisdiction  of  the  tenants. 

4.  Sami>-~Whebe  Parties  Die  After  Citation  Issued. 

Where  parties  named  in  a  citation  die  before  service  of  it  is  made 
upon  them,  service  of  a  citation  in  the  same  form  upon  their  personal 
representatives  does  not  confer  jurisdiction  of  the  parties  deceased. 


316     SURROGATE'S  COURT  REPORTS, 

5.  Same— Tebms  or  Payment. 

Where  the  real  property  of  the  decedent  is  subject  to  a  mortage 
also  covering  the  property  of  other  persons,  a  sale,  upon  the  an- 
nounced terms,  that  the  holder  of  the  mortgage  has  consented  that 
the  purchaser  may  pay  it  off  and  that  such  payment  will  be  allowed 
pro  tanto  in  the  proceeding  as  a  deduction  from  the  bid,  is  legal,  and 
a  purchaser,  who  signed  the  agreement  of  sale,  cannot  avoid  the  sale 
for  such  an  arrangement  as  to  payment. 

Proceedings  to  sell  real  estate  for  the  payment  of  debts. 

John  Aitken,  for  petitioner;  Daniel  Daly,  for  purchaser; 
James  M.  Fisk,  for  Bowery  Bank  and  certain  creditors. 

FiTzoEBALD^  S. —  The  questions  at  issue  between  the  par- 
ties hereto  I  dispose  of  as  follows:  1.  The  first  subdivision  of 
the  first  objection  interposed  by  the  purchaser  herein  is  over- 
ruled in  view  of  section  2759,  subdivision  3,  taken  in  con- 
nection with  section  2752,  Code  of  Civil  Procedure.  2.  The 
objection  as  to  the  petitioner  not  giving  the  value  of  the  dif- 
ferent parcels  of  real  estate  is  overruled.  Matter  of  McGree, 
6  App.  Div.  527.  3.  As  the  disposition  of  the  other  parcels 
referred  to  in  the  second  subdivision  of  the  first  objection  and 
the  proceeds  thereof  are  subject  to  the  jurisdiction  of  the  Su- 
preme Court  in  the  partition  action  (Matter  of  Dusenbury, 
Surr.  Decs.,  1901,  p.  233,  34  Misc.  Rep.  666),  and  as  the 
heirs  of  the  decedent  and  the  parties  to  this  proceeding,  other 
than  the  objectant,  take  no  exception  to  the  alleged  defects 
complained  of  by  him,  his  objection  is  ov^erruled.  4.  The  ob- 
jection to  the  citation  of  Anderson  is  cured  by  the  appear- 
ance of  his  atfcamey  and  the  disclosure  of  his  name  as  An- 
drew Anderson.  5.  As  to  the  other  parties  referred  to  in  the 
third  and  fourth  subdivisions  of  the  first  objection,  who  were 
ooncededly  named  in  the  citation  and  the  same  served  upon 
them,  the  objection  is  to  the  omission  of  the  Christian  names 
of  some  of  them  and  the  failure  to  give  the  individual  names 
of  others  of  them  composing  business  firms.  This  objection 
is  overruled.     An  amendment,  if  necessary,  can  be  made  to 
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cure  the  alleged  defect.  Stuyvesant  v.  Weil,  167  N.  Y.  421. 
6.  Besides  the  objection  to  the  defect  in  the  names  of  others 
mentioned  in  the  fourth  subdivision  of  the  first  objection,  who 
are  tenants  of  the  property,  it  appears  that  they  were  not 
named  in  the  citation  herein,  although  a  copy  of  the  same  was 
served  upon  them.  This  service,  in  my  opinion,  was  ineffectr  * 
ive  to  give  the  court  jurisdiction  over  them.  7.  Two  of  the 
parties  named  in  the  third  subdivision  of  the  first  objection 
died  before  the  service  of  the  citation  upon  them,  and  no  cita- 
tion was  issued  to  their  representatives,  althougjh  the  latter 
have  been  served  with  the  citation,  in  which  they  were  not 
named.  The  omission  of  their  names  from  the  citation  made 
the  service  thereof  ineffectual  to  give  the  court  jurisdiction 
over  them.  See  Boerum  v.  Betts,  1  Dem.  471.  8.  The  sixth 
subdivision  of  the  first  objection  is  overruled.  While  the 
petitioner  does  not  literally  comply  with  the  statute,  I  do 
not  regard  this  as  a  substantial  defect.  9.  The  seventh  sub- 
division of  the  first  objection  is  overruled  for  the  reason 
stated  in  overruling  the  sixth  subdivision  of  the  first  objec- 
tion. 10.  The  fifteenth  subdivision  of  the  first  objection  is 
overruled,  it  having  been  obviated  by  new  proof  of  publica- 
tion recently  filed.  11.  The  objection  that  the  property  was 
sold  subject  to  a  mortgage  which  partly  covered  other  prop- 
erty not  belonging  to  the  decedent  is  overruled.  By  the  terms 
of  sale  it  was  in  substance  stated  that  arrangements  had  been 
made  with  the  holder  of  the  mortgage  by  which  the  purchaser 
would  be  enabled  to  pay  off  the  same,  and  that  the  payment 
would  be  allowed  as  a  deduction  from  the  amount  bid  by  the 
purchaser.  It  is  not  claimed  that  there  has  been  any  obstacle 
to  carrying  out  this  arrangement  or  to  the  paying  of  the  mort- 
^ge  by  the  purchaser.  The  sale  made  was  r^ilarly  con- 
firmed and  all  parties,  including  the  purchaser,  received  no- 
tice of  the  application  for  the  confirmation  of  the  report  of 
?ale.     None  of  the  parties  in   interest  other  than  the  pur- 
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chaser  raise  any  objection  as  to  the  manner  of  sale,  and  he 
having  by  his  purchase  and  the  agreement  of  sale  signed  by 
him  agreed  to  the  terms  of  sale,  and  it  nowise  appearing  how 
he  could  be  injured  if  he  complied  with  them,  I  do  not  think 
he  is  in  any  position  to  raise  the  question,  which  he  presents 
as  to  the  regularity  of  the  sale.  12.  The  objections  not  here- 
inbefore specifically  sustained  are  overruled.  IB.  For  the 
reasons  stated  in  paragraphs  six  and  seven  in  sustaining  the 
objections  therein  mentioned,  the  administrator's  application 
is  denied  and  that  of  the  purchaser  granted. 

Application  of  administrator  denied,  and  that  of  purchaser 
granted. 


Matter  of  the  Estate  of  Henby  B.  Bolton,  Deceased. 

{Surrogate's  Court,  New  York  County,  Filed  August,  1901.) 

1.  Tbansfeb  Tax — Penalty  for  Delay  Remitted  fob  the  Time  Dubino 

Which  the  Fund  Has  Been  in  Litigation. 

A  penalty  for  delay  in  paying  the  transfer  tax  ehould  be  remitted 
for  80  much  of  the  delay  as  has  been  caused  by  the  fact  that  the  fund 
was  in  litigation. 

2.  Same — Regobd  Must  Show  People  Hate  Due  Notice. 

An  appraisal  is  not  regular  where  the  record  does  not  show  that  the 
proper  officers  representing  the  People  have  had  due  notice. 

3.  Same — Rspobt. 

The  report  of  an  appraiser  must  show  the  grounds  of  his  findings. 

Application  for  the  remission  of  a  transfer  tax  penalty. 

A,  Oldrin  Salter,  for  estate;  no  other  appearance. 

Fitzgerald,  S. — The  suspension  of  the  tax  proceeding  until 
the  determination  of  the  litigation  referred  to  in  the  moving 
papers  furnishes  abundant  reason  for  granting  the  application 
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for  the  remission  of  the  penalty.  Interest  upon  the  tax  fixed 
will  be  charged  at  the  rate  of  6  per  cent,  per  annum  from  the 
date  of  accrual  up  to  the  1st  day  of  March,  1899,  from  which 
date  the  penalty  at  the  rate  of  10  per  cent,  will  be  charged. 
Thi«  proceeding  was  instituted  by  the  district  attorney.  Dur- 
ing the  suspension  of  the  appraisal  the  petitioner  went  out 
of  o£Soe.  The  order  appointing  the  appraiser  directed  him  to 
notify  the  comptroller  of  the  city  of  New  York  of  the  time 
and  place  of  the  appraisal,  but  the  proof  of  service  does  not 
show  that  this  direction  was  complied  with,  nor  does  the 
record  show  any  appearance  on  behalf  of  the  State.  The  sole 
asset  consisted  of  shares  of  stock  in  a  corporation,  and  the 
appraiser  adopted  the  opinion  of  the  president  and  treasurer 
of  the  comfpaany  as  to  its  value.  The  basis  of  these  opinions 
ing  of  the  appraiser.  Under  the  circumstances  I  shall  direct 
is  not  given,  and  there  is  virtually  no  foundation  for  the  find- 
that  a  new  appraisal  be  made  by  one  of  the  official  appraisers, 
who  shall  issue  new  notices  to  the  parties  entitled  thereto, 
including  the  State  Comptroller  and  the  present  district  at- 
torney. Upon  the  conclusion  of  the  proceeding  an  appropriate 
decree  may  be  presented,  of  which  the  petitioning  district  at- 
torney'and  the  present  incumbent  of  the  office  should  have 
notice  in  order  that  their  respective  claims  to  costs  may  be 
adjusted. 

Decreed  accordingly. 
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Matter  of  the  Contested  Will  of  Helen  C.  Brush,  Deceased. 

{Surrogate's  Court,  New  York  County,  Filed  August,  1901.) 

1.  Will — Testamentabt  Capacity — Belief  in  Chbistiait  Science. 

A  belief  in  Christian  Science,  when  founded  on  religious  conyictiont, 
is  consistent  with  testamentary  capacity  and  beyond  the  scope  of 
judicial  inquiry. 

2.  Same. 

The  fact  that  a  sincere  believer  therein  left  her  home  and  her  sis- 
ters and  lived  apart  from  them  because  she  believed  that  they  perse- 
cuted her  for  her  peculiar  views — ^which  they  ridiculed  and  to  which 
they  were  strongly  opposed — does  not  necessarily  show,  even  though 
she  may  have  exaggerated  their  conduct,  that  she  was  subject  to  an 
insane  delusion  in  the  matter,  nor  can  a  will,  subsequently  made  by 
her,  and  by  which  she  revoked  a  former  will  and  gave  the  bulk  of  her 
estate  to  a  Christian  Science  church,  be  set  aside  for  that  reason. 

3.  Same. 

A  belief,  in  certain  miraculous  powers  ascribed  to  Christian  Science, 
not  acted  upon  by  her  and  her  belief  that  that  science  had  cured  her 
of  disease,  cannot  be  deemed  insane  delusions,  avoiding  the  will. 

4.  Same— Presumption  of  Undue  Influence  Subject  to  Rebuttal. 

The  presumption  of  undue  influence,  which  arises  where  a  bene- 
ficiary of  a  will  is  a  stranger  and  occupies  a  position  confidential  to 
the  testatrix,  is  one  of  fact  only  and  therefore  may  be  overcome  by 
evidence. 
6.  Same — Religious  Society — Will  Made  Within  Two  Months  or 
Death. 

A  religious  society,  incorporated  under  the  Act  of  April  6,  1813 
(R.  L.  1813,  ch.  60)  and  the  Acts  amendatory  and  supplementary  and 
not  expressly  or  constructively  made  subject  to  L.  1848,  ch.  319,  §  6, 
declaring  a  devise  or  bequest  to  a  corporation  formed  under  the  latter 
Act  invalid  unless  the  will  carrying  it  has  been  made  and  executed  at 
least  two  months  before  the  death  of  the  testatrix,  may  take  a  be- 
quest under  a  will  so  made,  as  said  section  6  of  the  Act  of  1848  waa 
not  intended  by  the  Legislature  as  a  supplement  to  such  laws  as 
specially  provide  for  the  incorporation  of  religious  societies. 

Proceeding  upon  probate  of  a  will. 
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William  H.  Rand,  Jr.,  George  W.  Delano  and  William  L. 
Olark,  for  petitioners;  John  M.  Bowers,  Charles  P.  Latting  and 
Charles  C.  Burlingham,  for  contestants. 

FiTZGEBALD^  S. — ^Helen  C.  Brush  died  of  conaamption  in 
New  York  city  on  the  7th  day  of  July,  1900,  under  fifty  years 
of  age.  The  nearest  relatives  whom  she  left  her  surviving  were 
three  sisters — ^Mrs.  Findlay,  Mrs.  Southard  and  Miss  Mary  H. 
Brush — ^and  a  brother,  James  E.  Brush.  On  the  24th  day  of 
May,  1900,  she  executed  a  will,  under  the  terms  of  which  Mrs. 
Southard,  who  is  named  as  executrix,  and  who  is  the  propon* 
ent  herein,  is  given  a  legacy  of  $10,000,  and  the  testatrix's 
other  sisters  and  her  brother  are  each  given  the  sum  of  $1,000. 
After  making  various  other  pecuniary  legacies,  the  decedent 
gives  the  remainder  of  her  estate  (which,  approximately,  is  ol 
the  value  of  $20,000)  to  the  First  Church  of  Christ,  Scientist, 
of  Kew  York  city.  The  will  is  contested  upon  the  ground  of 
testamentary  incapacity,  and  upon  the  further  ground  of  undue 
influence  alleged  to  have  been  exercised  by  agents  of  the  resi- 
duary legatee. 

The  decedent  was  an  unmarried  woman.  Her  property  came 
to  her  principally  from  the  estate  of  her  father  and  of  that  of 
her  deceased  brother,  in  which  estates  her  sisters  and  surviv- 
ing brother  shared  equally  with  her.  She  lived  with  her  par- 
ents until  they  died,  and,  in  the  year  1889,  took  up  her  resi- 
dence in  a  house  on  Forty-seventh  street,  in  the  city  of  New 
York,  which  she  and  Mrs.  Findlay  owned  in  common,  and 
wherein  she  continued  to  live  until  within  eighteen  months  of 
her  death.  The  household,  during  the  period  of  about  ten 
years,  consisted  of  the  decedent  and  her  sisters,  Mrs.  Findlay 
and  Miss  Mary  H.  Brush.  The  decedent  had  mental  gifts  and 
a  culture  of  more  than  ordinary  character.  She  was  interested 
in  literature  and  art,  especially  devoted  to  music,  and  had  a 
strong  seaise  of  humor.  She  was  tender-hearted  and  kindly  in 
her  intercourse  with  others,  and,  hence,  had  many  friends,  who 
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had  formed  strong  attachments  for  her.     She  was  actively  and 
loyally  devoted  to  the  tenets  of  her  faith.    It  would  seem  that 
a  tendency  to  consumption  was  hereditary  in  her  family,  her 
mother  and  hrothers  and  sisters  having  died  therefrom,  and, 
in  or  about  the  year  1886,  she  herself  was  stricken  with  this 
disease.    She  placed  herself  under  the  care  of  a  physician,  who 
treated  her  for  several  years,  but  she  believed  that  her  condi- 
tion continued  critical.    We  find,  from  a  letter  written  there- 
after by  her  to  an  acquaintance,  that  it  was  at  this  time — about 
the  year  1888 — ^that  she  became  interested  in  the  religious  be- 
lief known  as  Christian  Science.     She  tells  this  acquaintance 
that  anything  in  the  nature  of  a  faith  cure  had  always  been  re- 
garded '  by  her  as  "  an  ignorant  superstition,"  but  that,  after 
hearing  a  "  not  particularly "  able  lecture  upon  this  subject, 
she  became  impressed  with  what  she  terms  "  a  plain  statement 
of  an  honest  experience  " ;  that  she  then  read  some  of  the  litera- 
ture that  pertained  to  this  belief,  "  literature,"  she  says,  "  with- 
out the  least  pretense  of  literary  merit,  but  back  of  it  all,  I  saw 
a  truth  of  vast  significance."    She  thereupon  attended  lecturee, 
read  books  upon  the  subject,  and,  in  fact,  became  converted  to 
the  beliefs  of  Christian  Science.    Thereafter  her  condition  im- 
proved, and,  eventually,  she,  to  all  appearances,  recovered  her 
health,  attributing  her  recovery  to  the  powers  of  the  belief 
which  she  had  embraced  to  heal  suffering  and  disease.     From 
that  time  on  she  lost  all  faith  in  physicians,  and  never  there- 
after permitted  them  to  treat  her.    Although  the  testatrix  thus 
became  a  Christian  Scientist  twelve  years  before  her  death,  and 
although  her  interest  in  this  belief  did  not  wane,  yet  she  was 
not  impelled  to  become  an  active  church  member  until  some 
seven  years  afterwards.    In  September,  1896,  she  applied  for 
class  instruction  to  a  Mrs.  Stetson,  who  was  at  the  head  of  the 
First  Church  of  Christ,  Scientist,  occupying  the  position  known 
as  first  reader.    It  seems  that  she  informed  Mrs.  Stetson  that 
her  sister,  Mrs.  Findlay,  believed  in  mental  science,  so-called, 
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witereupon  she  was  told  that  mental  scientists  were  opposed  to 
Christian  Science,  and  that  she  should  not,  as  yet,  study  the 
matter,  as  the  opposing  views  that  would  result  might  prove 
unpleasant  for  her.    Shortly  afterwards,  the  decedent  was  taken 
seriously  ill  with  pneumonia  in  both  lungs.     Her  sisters  be- 
came greatly  alarmed,  and,  knowing  how  futile  it  would  be  to 
attempt  to  have  a  physician  see  her,  they  gladly  carried  out  her 
wishes  to  be  treated  through  the  medium  of  Christian  Science. 
After  receiving  the  attendance  of  several  healers  of  that  faith, 
they  obtained  the  services  of  Mrs.  Stetson.     In  a  short  while, 
the  decedent  apparently  recovered  from  her  illness,  and  there 
can  be  no  doubt  that,  as  in  her  previous  illness,  she  implicitly 
believed  that  she  had  fully  recovered,  'and  that  her  recovery  had 
been  effected  entirely  by  Christian  Science.     From  this  time 
on,  she  became  devotedly  attached  to  this  religious  belief.    Dur- 
ing the  period  of  her  convalescence,  she  procured  the  services  of 
a  Miss  Duncan,  a  Christian  Scientist,  to  read  books  on  this  sub- 
ject  with  her.     She  evidently  found  in  Mise  Duncan  a  con- 
genial companion,  whose  enthusiasm  and  attachment  for  the 
belief  they  held  in  common  were  as  great  as  her  own,  and  so 
it  came  about  that  a  very  ardent  friendship  sprang  up  between 
these  two  women,  as  a  result  of  which  Miss  Duncan  lived  with 
the  decedent  until  the  latter's  death.    In  the  early  part  of  the 
year  1896,  the  testatrix  joined  the  First  Church  of  Christ, 
Scientist.     She  took  class  instruction,  given  to  those  who  de- 
sired to  perfect  themselves  in  the  teachings  of  Christian  Sci- 
ence ;  she  became  a  constant  attendant  at  the  services ;  she  went 
to  weekly  meetings,  where  persons  related  how  they  had  been 
cured  of  illness  through  this  faith,  and  where  she  herself  tesiti- 
fied  as  to  having  been  healed,  as  to  her  gratitude  and  affection 
for  Christian  Science,  and  as  to  the  strength  and  happiness 
which  she  derived  therefrom ;  and  she  both  gave  and  loaned  to 
this  church  substantial  sums  of  money.     In  the  month  of  De- 
cember, 1898,  she  left  her  home  on  Forty-seventh  street  to  pay 
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a  visit,  and  while  away,  and  on  the  16th  day  of  January,  1889, 
she  wrote  a  letter  to  her  sisters,  Mrs.  Findlay  and  Miss  Mary 
H.  Brush,  wherein  she  dwelt  at  length  on  the  unhappiness  of 
her  home  life,  based  chiefly  on  the  hostile  criticism  which,  she 
averred,  was  directed  against  her  religious  convictions,  and 
wherein  she  expressed  her  determination  to  no  longer  reside 
with  her  sisters,  saying  that  it  was  her  belief  that  the  relations 
of  all  of  them  would  be  happier  apart,  and  that  this  proposed 
step  seemed  wise  and  right  to  her,  and  was  not  taken  in  any 
spirit  but  that  of  love.  I  shall  have  occasion,  later  on,  to  refer 
to  the  answer  to  this  letter.  This  determination  of  the  dece- 
dent was  fully  carried  out,  and  from  that  time  on  she  lived 
apart  from  these  two  sisters,  with  Miss  Duncan  as  her  almost 
constant  companion.  In  the  month  of  May,  1900,  her  health 
apparently  began  to  fail,  and  it  was  then  that  she  made  the  will 
here  in  contest,  destroying  a  former  will  made  some  eleven 
years  previously.  She  again  relied  on  Christian  Science  to 
heal  her,  and  Mrs.  Stetson  again  treated  her,  but  this  time 
without  effect.  She  was  in  the  last  stages  of  consumption,  and 
V'ithin  a  few  months  she  died,  without  having  summoned  medi- 
cal aid  at  any  time,  a  firm  believer  to  the  end  in  the  wonderful 
powers  which  she  attributed  to  the  religion  which  she  had  em- 
braced. 

The  above  recital  indicates  sufficiently  the  main  incidents  in 
the  life  of  the  decedent  which  led  up  to  the  making  of  her  will, 
and  I  shall  now  proceed  to  consider  the  issues  raised  by  the 
parties  herein.  The  circumstances  surrounding  the  preparation 
and  execution  of  the  will  have  been  testified  to  in  much  detail. 
It  appears,  from  the  testimony 'of  Mrs.  Stetson,  that  she  called 
on  the  decedent  on  the  morning  of  May  22,  1900,  in  pursuance 
of  a  request  of  the  latter.  The  decedent  requested  her  visitor  to 
confer  a  favor  on  her,  and  then  told  her  that  she  wished  a  will 
prepared,  and,  in  answer  to  Mrs.  Stetson's  inquiries  as  to  the 
necessity  of  such  a  thing,  decedent  said  that  she  had  had  two 


MATTER  OF  BRUSH.  325 

hemorrhages,  and  thought  it  best  to  have  a  will  made.  She 
then  transcribed  the  names  of  the  persons  whom  she  wished  to 
be  her  beneficiaries  from  a  memorandum  book  to  a  blank  card, 
which  she  read  aloud  to  Mrs.  Stetson.  One  of  the  names  on 
this  card  was  that  of  her  visitor,  with  the  figures  $5,000  placed 
opposite  thereto.  Mrs.  Stetson  refused  absolutely  to  accept  this 
legacy,  and  the  testatrix  was  persuaded  finally  to  omit  her 
name.  Mrs,  Stetson  was  then  requested  to  take  this  card  to  a 
Mr.  Delano,  an  attorney,  who  was  also  a  trustee  of  the  Chris- 
tian Science  Church,  and  have  him  draft  the  will  and  attend  to 
its  execution.  This  she  did  immediately.  Mr.  Delano,  who 
corroborates  Mrs.  Stetson's  testimony  as  to  the  fact  of  his  re- 
ceiving his  instructions  from  this  card,  at  once  drafted  the  will, 
and  on  the  afternoon  of  the  same  day,  that  is.  May  22,  called 
on  the  decedent  with  a  Mrs.  Holden,  a  Christian  Scientist. 
The  will  was  read  by  the  decedent,  who  expressed  her  satisfac- 
tion therewith,  and  it  was  thereupon  duly  executed,  Mr.  De- 
lano and  Mrs.  Holden  acting  as  subscribing  witnesses.  That 
night  the  decedent,  in  thinking  over  the  transaction  of  execut- 
ing her  will,  became  very  much  worried  as  to  whether  she  had 
omitted  the  name  of  her  sister,  Miss  Mary  H.  Brush,  as  a 
legatee.  On  the  next  day  she  made  inquiries,  and  she  com- 
municated with  Mr.  Delano.  As  a  matter  of  fact,  this  name 
had  been  omitted,  and  Mr.  Delano  was  directed  to  remedy  this 
oversight.  He  prepared  another  paper  identical  with  the  first 
one,  with  the  exception  that  Miss  Mary  H.  Brush  was  given  a 
legacy  of  $1,000,  and  this  new  paper  was,  on  the  24th  day  of 
May,  etxecuted,  with  the  same  subscribing  witnesses.  On  the 
day  following,  the  decedent  destroyed  her  old  will  made  in  the 
year  1889.  Under  its  terms,  as  Mr.  Delano  testifies,  it  appears 
that  Mrs.  Southard  was  given  $8,000,  and  the  contesting  sis- 
ters and  brothers  $2,500  each.  Many  other  legacies  were  also 
made.  It  does  not  appear  to  whom  the  residuary  estate  was 
bequeathed.     Both  Mr.  Delano  and  Mrs.  Holden  had  known 
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the  decedent  for  some  years,  and,  indeed,  the  latter  was  one  of 
her  friends.  The  testimony  of  Mrs.  Holden,  as  to  the  factum 
of  the  will  and  the  mental  capacity  of  the  testatrix  at  the  time 
of  its  execution,  was  clear  and  convincing.  The  decedent,  then, 
was  not  confined  to  her  bed,  but  was  up  and  about  the  room; 
she  was  bright  and  cheerful;  she  conversed  intelligently  with 
Mrs.  Holden  on  gemeral  subjects;  she  certainly,  so  far  as  all 
appearances  went,  was  perfectly  rational  and  under  no  re- 
straint whatever.  She  was  undoubtedly  co^izant  of  the  amount 
and  nature  of  the  property  which  she  had  to  dispofle  of,  and 
the  omission  of  her  sister's  name,  which  she  caused  to  be  sup- 
plied, would  strongly  show  that  she  clearly  had  in  mind  all  of 
those  who  had  claims  upon  her  bounty.  It  must  also  be  added 
that  she,  at  no  time,  showed  any  lack  of  prudence  in  manag- 
ing her  business  affairs,  and,  in  fact,  ten  days  before  she  died, 
she  engaged  in  a  transaction  in  which  her  sister,  Mrs.  Findlay, 
was  interested.  Certainly,  so  far  as  concerns  the  factum  of  the 
will,  an  entirely  clear  and  strong  case  was  made  out. 

It  is  insisted,  however,  that  the  testatrix,  at  the  time  she 
executed  her  will,  was  laboring  under  various  insane  delusions, 
which  were  the  sole  or  controlling  cause  that  induced  her  action. 
One  of  these  delusions  is  said  to  have  been  her  belief  that  she 
was  being  persecuted  by  her  sisters,  Mrs.  Findlay  and  Miss 
Brush,  and  another  that  she  believed  that  certain  marvelous 
things — ^such  as  the  ability  of  a  person  to  live  after  extracting 
all  of  his  blood  from  his  body — could  be  accomplished  through 
the  powers  of  the  religion  which  she  professed.  Several  ex- 
perts were  called,  who  testified  that,  in  their  opinion,  these  be- 
liefs were  insane  delusions,  and  demonstrated  a  lack  of  testa- 
mentary capacity,  and  one  of  them  went  so  far  as  to  hold  that 
the  belief  in  Christian  Science  itself  was  an  insane  delusion. 
The  record  is  replete  with  testimony  upon  this  subject,  and  the 
workings  and  teachings  of  this  religious  belief  have  been  gone 
into  most  minutelv  and  elaborately.    Its  adherents  believe  that 
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matter  has  no  existence  except  as  a  manifestation  of  mind; 
that  the  divine  mind  is  all-controlling;  that  the  human  mind, 
by  becoming  clean  and  purified,  can,  to  a  degree,  realize  and 
employ  the  powers  of  the  divine  mind;  that  all  sickness  and 
bodily  ills  are  merely  a  species  of  sin,  error  or  evil,  and  exist 
only  in  the  apprehension  of  the  human  mind,  and  are  In  no- 
wise phenomena  of  matter ;  that  the  divine  mind  has  the  same 
power  to  relieve  one  of  such  sin  or  error,  manifested  in  the  form 
of  disease,  as  it  has  to  expel  any  other  unclean  or  evil  thought, 
and  that  the  human  mind,  if  it  can  only  so  perfect  itself  as  to 
partake  in  sufficient  degree  of  the  omnipotence  of  the  divine 
mind,  also  will  be  able  to  throw  off  and  rid  itseK  of  disease. 
These  beliefs  are  embodied  in  a  book  called  "  Science  and 
Health,"  which  purports  to  derive  them  from  the  teachings  of 
the  Bible.  Demonstrations  of  those  teachings  are  attempted 
by  Christian  Scientists,  who  are  known  as  "  healers,"  and  who 
treat  disease  without  the  use  of  any  material  means  whatever, 
the  treatment,  as  one  of  them  testified,  being  ^^  always  a 
prayer."  They  do  not  daim  to  cure  all  bodily  ills,  but  they  at- 
tribute their  failures  not  to  the  nature  of  the  illness,  but  to  the 
imperfect  realization  by  the  healer  of  the  divine  mind,  since 
to  them  the  possibilities  of  Christian  Science  are  infinite.  It 
is  their  belief,  on  the  other  hand,  that,  when  a  patient  does  re- 
cover, the  healer  has  realized  sufficiently  the  truths  as  taught 
by  "  Science  and  Health  "  and  the  Bible,  and  has,  by  his  under- 
standing of  the  power  of  God,  as  thus  demonstrated  by  Chris- 
tian Science,  been  able  to  remove  the  imperfections  of  which 
the  disease  was  the  result.  It  is,  therefore,  evident  that,  how- 
ever opposed  these  teachings  may  be  to  the  beliefs  or  notions 
of  others,  they  are  founded  on  the  religious  convictions  of  those 
professing  them.  This  being  so,  the  court  cannot  say  that  those 
persons  are  mentally  unsound.  The  truth  or  falsity  of  a  re- 
ligious belief  is  beyond  the  scope  of  a  judicial  inquiry.  Keeler 
V.  Keeler,  20  N.  T.  St.  Repr.  439.    Thus,  the  court  has  often 
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been  asked  to  pass  upon  the  falsity  of  Spiritualism,  and  to  hold 
that  a  follower  of  this  faith,  which,  like  Christian  Scineoe,  is 
contrary  to  the  convictions  of  most  men,  was  of  necessity  labor- 
ing under  an  insane  delusion ;  but  it  has  uniformly  refused  so 
to  declare  or  hold.  Matter  of  Halbert,  15  Misc.  Rep.  308 ;  Rob- 
inson V.  Adams,  62  Maine,  369,  404.  There  can  be  no  doubt 
that  the  decedent's  belief  in  the  religion  which  she  had  adopted, 
and  her  strong  adherence  to  the  church  wherein  she  worshipped, 
were  the  cause  of  the  making  of  her  will.  Consequently,  the 
only  question  which  concerns  us  is  as  to  the  effect  of  this  belief 
on  her  mind,  the  belief  itself  not  being  any  evidence  of  insanity. 
Did  it  unseat  her  judgment,  dethrone  her  reason,  and  thus  de- 
prive  her  of  capacity  to  make  a  will  ?  If  it  did ;  if,  by  reason 
of  the  effect  of  this  belief  on  her  mind,  she  became  the  victim 
of  insane  delusions,  from  which  her  will  resulted,  then  it  fol- 
lows that  the  contestants  must  prevail.  Taylor  v.  Trich,  165 
Penn.  St.  686,  606;  Orchardson  v.  Cofield,  171  HI.  14,  30; 
Matter  of  Beach,  23  App.  Div.  411,  419.  In  this  connection, 
it  should  be  borne  in  mind  that  while,  generally  speaking,  an 
insane  delusion  is  a  demonstrably  false  belief  founded  on  sup- 
posed facts  which  really  have  no  existence,  but  as  to  the  falsity 
of  which  the  person  laboring  under  the  belief  will  not  and  can- 
not be  convinced;  yet,  as  the  Court  of  Appeals  has  said,  "if 
there  are  facts,  however  insuflBcient  they  may  in  reality  be, 
from  which  a  prejudiced,  or  a  narrow,  or  a  bigoted  mind  might 
derive  a  particular  idea,  or  belief,  it  cannot  be  said  that  the 
mind  is  diseased  in  that  respect."  And  it  matters  not  whether 
such  idea  or  belief  be  utterly  ridiculous  or  illogical,  it  is  still 
not  evidence  of  insanity.  Matter  of  White,  121  N.  T.  406. 
There  can  be  no  doubt  that  the  decedent  used  the  word  "  per- 
secution "  in  describing  the  conduct  of  her  sisters  towards  her. 
Indeed,  she  told  Mrs.  Holden  that  it  was  because  of  the  perse- 
cution of  her  sisters  that  she  desired  to  change  her  former  wiU. 
As  has  been  shown,  the  testatrix  became  fervently  devoted  to 
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Christian  Science  after  her  recovery  from  pneumonia.  While 
she  did  not,  by  any  njeans,  give  up  her  interest  in  current 
topics,  in  literature  and  in  art,  and  while  she  retained  her  great 
liking  for  music,  yet  ate  devoted  far  less  time  to  these  matters 
than  formerly,  her  chief  interest  in  life  now  being  to  study  the 
religion  which  she  had  embraced,  and  to  associate  with  its  fol- 
lowers. Mrs.  Findlay  testified  that  she  found  no  fault  with  her 
sister  because  of  this  change,  still  it  must  be  inferred,  from  the 
entire  case  that  the  decedent's  sisters  were  greatly  dissatisfied 
with  her  course.  One  of  them  had  gone  to  the  Christian  Sci- 
ence Church  for  "  amusement  and  entertainment " ;  they  both 
believed  that  the  claims  made  by  this  belief  were  preposterous, 
and  there  can  be  no  doubt  that  they  often  spoke  in  terms  of 
ridicule  of  the  decedent's  faith,  both  to  her  and  to  her  friends. 
The  testatrix  was  a  keenly  sensitive  woman  and  her  religious 
convictions  were  exceedingly  strong  and  fervent.  Such  a  per^ 
son  naturally  would  be  wounded  by  unfriendly  criticism  of  the 
mildest  character  directed  against  her.  The  decedent  com- 
plained to  several  of  her  co-religionists  because  of  the  lack  of 
sympathy  that  was  shown  by  her  family  with  regard  to  her  re- 
ligious belief.  She  seems  to  have  been  very  much  attached  to 
her  sisters,  but  she  evidently  felt  that  by  reason  of  the  conflict- 
ing views  which  she  and  they  entertained  respecting  the  re- 
ligion which  she  professed  she  could  not  be  happy  or  contented 
in  their  society  or  live  in  the  same  household  with  them.  It 
has  been  pointed  out  that  in  January,  1899,  the  decedent  finally 
wrote  a  letter  to  her  sisters  in  which  she  went  over  this  trouble 
and  said  that  she  would  not  return  to  them.  Mrs.  Findlay's 
reply  to  this  letter  is  significant.  She  writes  the  decedent  that 
the  step  thus  taken  by  her  is  unloving  and  her  criticism  is  un- 
christian ;  that  there  is  no  need  of  words  or  eloquence  when  the 
daily  life  shows  coldness  and  lack  of  sympathy  and  interest, 
and  that  the  past  has  shown  how  unwilling  the  decedent  has 
been  to  look  at  these  things  fairly.     The  separation  which  en- 
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sued  was  by  no  means  a  severance  of  the  other  ties  which  ex- 
isted between  the  testatrix  and  her  sistprs.  They  corresponded 
with  each  other  in  the  most  affectionate  terms  and  sent  one  an- 
other gifts.  Indeed,  a  genuine  and  deep-seated  affection  existed 
between  them,  the  only  cloud  that  darkened  their  lives  being 
this  difference  as  to  religion.  While,  probably,  the  decedent  en- 
tertained exaggerated  notions  as  to  the  treatment  accorded  to 
her  on  this  subject,  yet,  in  the  face  of  all  of  the  facts  disclosed, 
I  fail  to  see  how  the  conclusions  she  arrived  at  can  in  any  sense 
be  called  an  insane  delusion  or  the  result  of  one.  Hiere  was 
certainly  some  continued  opposition  to  her  views,  and,  under 
the  rule  above  enunciated,  her  belief  that  the  conduct  of  her 
sisters  amounted  to  persecution,  while  perhaps  not  justified, 
cannot  be  termed  an  evidence  of  insanity. 

With  regard  to  the  other  delusions  which,  it  is  claimed,  af- 
fected the  mind  of  the  testatrix,  it  appears  that  on  one  occasion, 
in  the  winter  of  1898,  Dr.  Ball,  who  had  been  her  physician, 
requested  her  to  answer  certain  hypothetical  questions  which 
he  desired  to  ask  her  in  connection  with  Christian  SScience, 
telling  her  at  the  same  time  that  he  did  not  care  to  discuss  the 
subject  with  her.  He  then  asked  her  several  questions,  as,  for 
example,  what  she  would  do  if  a  foreign  body  were  imbedded 
in  her  eyeball,  and  she  replied  that  she  would  go  to  a  Christian 
Scientist  who  would  remove  the  pain,  so  that  it  would  make  no 
difference  whether  the  foreign  body  were  in  her  eye  or  not 
He  also  asked  her  what  she  would  do  if  she  were  bleeding  to 
death  by  having  her  leg  cut  off,  or  what  effect  it  would  have  if 
the  blood  were  extracted  from  her  body,  and  she  said  that  she 
would  not  die  if  her  mind  were  in  harmony  vdth  the  divine 
mind.  The  next  day  Dr.  Ball  received  a  letter  from  the  de- 
cedent which  he  destroyed,  and  wherein,  it  seems,  she  explained 
at  length  her  views  upon  Christian  Science,  but,  unfortunately, 
he  could  not  remember  its  contents.  It  will  be  at  once  ob- 
served that  the  decedent  was  merely  expressing  her  beliefs  as 
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to  certain  supposititious  cases,  and  that  no  argument  was  used 
to  show  to  her  that  she  was  in  error.  She  was  held  down  to 
almost  categorical  answers,  and  although  she  afterwards  gave 
her  interrogator  an  explanation  of  her  views,  that  explanation 
has  been  lost.  It  is  fair  to  infer,  from  what  has  been  testified 
to  as  to  the  teachings  of  Christian  Science,  that  the  decedent 
meant,  that,  since  everything  was  possible  in  her  faith,  life 
could  be  preserved  even  in  the  miraculous  manner  supposed, 
providing  that  in  any  given  case  the  healer  could  adequately 
realize  the  powers  of,  and  place  himself  in  sufficient  harmony 
with,  the  divine  mind.  There  is  nothing  to  show  that  the  views 
involved  in  her  answers  to  the  doctor  were  acted  on,  and  if 
the  belief  in  Christian  Science  itself  is  not  an  insane  delusion, 
I  fail  to  see  how  mere  convictions  of  the  efficiency  of  its  powers 
in  supposed  casee  can  be  termed  evidences  of  insanity.  Kor 
will  the  decedent's  repeated  declarations  that  she  had  been 
healed  of  disease  by  Christian  Science  be  termed  an  insane  de- 
lusion. It  is  urged  that  she  added  to  these  declarations  that 
physicians  had  abandoned  her  case,  but  the  evidence  is  not  at 
all  convincing  that  she  made  such  statements.  Even  if  she  had, 
it  can  well  be  explained  by  ascribing  them  to  a  proneness  not 
unusual  with  people  of  magnifying  events  and  occurrences  with 
which  they  have  been  associated,  especially  if  there  have  been 
present  some  elements  of  novelty  or  of  strangeness  or  of  per- 
sonal peril  or  danger.  So  far  as  concerns  this  belief  in  her 
cure,  she  certainly  had  been  ill,  she  appealed  to  Christian  Sci- 
ence and  she  believed  she  had  recovered  her  health. 

Upon  a  careful  consideration  of  the  voluminous  testimony 
taken  on  this  trial,  I  am  of  the  opinion  that  the  burden  of  proof 
on  the  issue  of  testamentary  capacity,  which  is  on  the  propon- 
ent, has  been  fully  sustained,  and  that,  at  the  time  of  the  execu- 
tion of  her  wiU,  the  decedent  was  of  sound  mind. 

The  contestants  further  insist  that  this  will  should  not  be 
probated  for  the  reason  that  it  was  the  result  of  undue  influence 
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exerted  upon  the  testatrix  by  Mrs.  Stetson  and  other  Christian 
Science  healers.  In  aid  of  this  contention  the  rule  is  invoked 
that  where  a  testator  ignores  the  natural  objects  of  his  bounty 
and  gives  to  strangers,  the  proponents  should  come  into  court 
prepared  to  show  that  the  will  represents  the  unconstrained 
wishes  of  the  decedent,  and  should  furnish  some  proof  besides 
the  factum  of  the  will,  particularly  if  a  former  will,  made  while 
the  testator  was  in  good  health,  has  been  supplanted.  Garland's 
Will,  37  N.  Y.  Supp.  924 ;  Matter  of  Way,  6  Misc.  Rep.  484 ; 
Tyler  v.  Gardiner,  35  N.  Y.  559.  The  rule  is  also  invoked  that 
where  the  beneficiary  under  such  a  will  occupies  a  position  of 
confidential  relationship  to  the  testator,  a  presumption  of  fraud 
arises.  Marx  v.  MoGlynn,  88  N.  Y.  357,  371.  Even  if  it  be 
granted  that  this  presumption  exists  in  the  present  case,  it  is 
one  of  fact  only,  subject  to  being  overcome  by  the  evidence. 
In  a  case  of  the  length  of  this  one,  involving  the  examination 
of  nearly  forty  witnesses,  circumstances  are  very  apt  to  crop 
out  here  and  there  which,  when  deftly  welded  together,  appear 
to  spell  out  a  suspicion  of  fraud,  yet  which,  when  regarded  in 
the  light  of  all  of  the  facts,  become  of  little  or  no  moment.  I 
have  given  careful  consideration  to  the  argument  of  contest- 
ants' counsel  and  have  thoroughly  examined  the  testimony  upon 
which  he  relies ;  but  I  fail  to  find  any  substantial  evidence  tend- 
ing to  show  undue  influence.  On  the  contrary,  when  all  of  the 
facts  present  are  considered,  the  conclusion  seems  inevitable 
that  no  restraint  whatever  interfered  with  the  expression  of  the 
decedent's  testamentary  intentions.  So  far  as  concerns  Mrs. 
Stetson,  it  was  shown  that,  excepting  as  the  decedent  met  her  in 
church  as  other  members  did,  she  saw  very  little  of  the  testatrix 
socially  during  that  time  that  she  knew  her,  and,  despite  the 
earnest  contentions  of  the  contestants,  I  am  convinced  that  she 
was  entirely  innocent  of  the  fraud  that  has  been  sought  to  be 
fastened  upon  her.  If  undue  influence  existed,  it  must  have 
been  wrought  through  the  medium  of  a  conspiracy,  in  which 


MATTER  OF  BRUSH.  333 

rarious  healers  who  attended  the  decedent,  and  particularly  her 
friend,  Miss  Duncan,  took  part.  The  testimony  of  these  wit- 
nesses absolutely  negatives  the  existence  of  any  such  conspiracy. 
I  was  impressed  with  the  truthfulness  of  their  statements,  and 
nothing  that  these  women  said  or  did  in  anywise  indicates  that 
any  plan  was  formed  or  existed  to  coerce  the  volition  of  the 
decedent  and  to  procure  her  to  make  a  will. 

The  circumstances  present  in  this  case  clearly  show  how  it 
•came  about  that  the  will  in  contest  was  made.  The  sisters  and 
brother  of  the  decedent  were  not  dependent  upon  her  bounty. 
Their  property  was  equal  to  that  inherited  by  the  testatrix, 
and,  so  far  as  appears,  they  were  as  independently  situated  as 
she  waB.  During  the  last  four  years  of  her  life  the  church 
which  she  made  her  residuary  legatee  became  deeply  rooted  in 
her  affections.  She  felt  that  she  owed  to  it  a  debt  of  gratitude, 
for  she  believed  that  it  had  given  her  new  health  and  strength 
and  happiness,  and  feeling  in  this  wise,  she  doubtless  thought 
that  she  could  best  aid  it  in  the  promulgation  of  its  teachings 
by  gi^iug  to  it  the  bulk  of  her  estate.  She  was,  in  my  opinion, 
thoroughly  aware  of  what  she  was  about  when  she  made  this 
disposition,  and  she  clearly  knew  the  contents  of  her  will,  which 
was  in  absolute  accord  with  her  free  and  unconstrained  inten- 
tions and  wishes.  Whether  her  determination  not  to  give  her 
fortune  to  her  family  was  unwise,  whether  the  residuary  lega- 
tee herein  has  deserved  the  affection  and  gratitude  which  the 
testatrix  has  so  bountifully  given  evidence  of,  are  not  questions 
for  this  court  to  consider  in  arriving  at  its  decision.  The  dece- 
dent, being  of  sound  mind  and  free  from  restraint,  had  the 
right  to  do  with  her  own  as  she  pleased,  and  her  will  must, 
therefore,  be  admitted  to  probate. 

The  contestants  raise  the  question  that  the  bequest  to  the 
First  Church  of  Christ,  Scientist,  is  void  because  made  within 
two  months  of  her  death,  contrary  to  the  provisions  of  section 
•6  of  chapter  319  of  the  Laws  of  1848.    It  seems  that  the  certi- 
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ficate  of  incorporation  of  this  church  recites  that  the  incorpora- 
tors are  desirous  of  organizing  a  religious  society  pursuant 
to  the  provisions  of  "An  act  of  the  New  York  Legislature, 
passed  April  5,  1813,  entitled  '  An  act  for  the  incorporation  of 
religious  societies,'  and  to  the  several  acts  of  said  Legislature 
amendatory  thereof  and  supplemental  thereto."  The  conten- 
tion is  made  that  the  act  of  1848  is  supplemental  to  that  of 
1813,  and,  hence,  that  the  residuary  legatee  is  subject  to  the 
restrictions  contained  in  the  former.  Section  6  referred  to  has 
been  held  to  Apply  only  to  corporations  organized  under  the  law 
of  which  it  forms  a  part,  unless  where,  by  express  statutory  en- 
actment, it  has  been  extended  to  others.  Matter  of  Fitzsim- 
mons,  29  Misc.  Rep.  731;  HoUis  v.  Drew  Theological  Semi- 
nary, 95  N.  T.  166.  It  has  also  been  decided  that  certain  of 
the  corporations  to  which  section  6  pertains  are  religious  cor- 
porations, although  not  so  described  in  terms  in  the  statute,  and 
that  an  act  subjecting  a  corporation  to  the  provisions  of  law  re- 
lating to  devises  and  bequests  to  religious  societies  makes  ap- 
plicable to  the  corporation  the  provisions  of  the  section  men- 
tioned. Stephenson  v.  Short,  92  N.  T.  433.  The  corporation 
to  which  is  bequeathed  the  legacy  in  question  is  not  expressly 
or  constructively  made  subject  to  section  6  of  the  act  of 
1848,  or  the  provisions  of  law  in  respect  to  devises  and  be- 
quests to  religious  societies.  The  fact  that  certain  of  the  cor- 
porations to  which  the  act  mentioned  relates  have  been  held  to 
be  religious  corporations  furnishes  no  adequate  reason  for  con- 
tending or  inferring  that  the  Legislature  enacted  section  6  as 
a  supplement  to  the  laws  specially  providing  for  the  incorpora- 
tion of  religious  societies,  or  intended  its  provisions  to  apply  to 
such  societies.  As  a  result,  the  bequest  in  controversy,  having 
been  made  to  a  corporation  organized  under  the  laws  last  re- 
ferred to,  is  valid,  and  the  legatee  is  entitled  to  take  it.  Sub- 
mit findings  and  decree  in  accordance  with  this  decision. 
Decreed  accordingly. 
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Matter  of  the  Probate  of  a  Paper  Writing  Propounded  as  the 
Last  Will  and  Testament  of  Bobsbt  E.  HopKnrs^  Deceased. 

{Surrogate's  Court,  Westchester  County,  Filed  August,  1901.  j 

1.  Will — Pbesumption  of  Kevocation,   from   Cancellation   of   Sign  a- 

TUBE,  When  Rebuited. 

lu  a  proceeding  to  prove  the  will  of  a  testator,  it  appeared  that 
two  days  after  his  funeral  three  persons  carefully  searched  every 
drawer  of  and  every  paper  and  envelope  in  a  roll-top  desk,  in  the 
office  of  a  corporation,  which  the  testator,  in  common  with  other  em- 
ployees of  the  corporation,  used  at  times,  and  which  at  other  times 
was  left  open  and  found  therein  no  will,  and  that  three  hours  later 
one  of  these  persons,  who  was  also  an  employee,  by  accident  found 
in  a  drawer  of  the  same  desk  the  will  in  an  envelope  endorsed  with 
the  testator's  initials,  with  its  signature  cancelled  by  vertical  marks 
made  by  a  hand  which  an  expert  testified  was  not  that  of  the  testator. 
The  will  was  in  favor  of  the  persons  and  corporations  whom  he  would 
have  been  likely  to  benefit  by  his  will. 

Held,  that  the  presumption  of  a  revocation  of  the  will,  arising  from 
the  cancellation  of  the  signature  to  it,  was  rebutted  by  the  circum- 
stances. 

2.  Same. 

That  the  cancellation  must  be  deemed  to  have  been  made  by  a 
stranger,  and  that  as  there  was  no  proof  of  authority  to  him  from 
the  testator  nor  proof  of  revocation  by  two  witnesses,  the  cancellation 
was  ineffectual  to  revoke  the  will. 

3.  Same— Testator's  Declarations  as  to  His  Belief  that  He  Was 

Testate. 

Where  a  will  is  contested  upon  the  ground  that  the  testator  has 
revoked  it  in  this  manner,  hia  declarations,  subsequent  to  its  execu- 
tion, tending  to  show  that  he  believed  himself  to  be  testate  down  to 
the  day  of  his  death,  are  inadmissible. 

4.  Same— Admission  of  Evidence  Subject  to  Motion  to  Strike  Out. 

In  a  Surrogate's  Court,  the  admission  of  evidence,  subject  to  a  mo- 
tion to  strike  it  out,  and  which  subsequently  is  stricken  out.  is  no 
more  fatal  to  a  defeated  party  than  such  a  course  would  be  upon  an 
equity  trial  without  a  jury. 

Affd.  73  App.  Div.  559;  Reversed  172  N.  Y.  360. 


Proceedings  upon  the  probate  of  a  will. 
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Clarence  S.  Davison,  Henry  C.  Henderson,  James  MaoGre- 
gor  Smith,  G.  R.  Cook,  Edgcomb  &  Rafferty,  William  C. 
Reddy,  Alexander  &  Magill,  for  probate;  Joseph  W.  Middle- 
brook,  special  guardian  of  Robert  E.  Hopkins,  Jr.,  contestant. 

SiLKMAN^  S. — The  paper  propounded  was  executed  by  the 
alleged  testator,  with  all  the  formalities  required  by  law,  on 
November  14,  1891.  It  was  filed  for  probate  by  Fanny  W. 
Hopkins,  his  widow,  and  when  so  filed  the  signature  at  the  end 
of  the  will  was  cancelled  by  fourteen  vertical  marks  made  with 
pen  and  ink  through  it. 

Mr.  Hopkins  was  a  man  of  wealth,  consisting  largely  of  per- 
sonal property.  He  left  a  widow,  the  petitioner,  and  one  child, 
a  son  now  about  thirteen  years  old,  his  only  heir-at-law. 

Under  the  paper  propounded  the  vddow  is  the  chief  bene- 
ficiary. The  special  guardian  appointed  by  the  court.  In  pur- 
suance of  his  duty,  filed  objections  to  the  probate,  alleging  that 
the  instrument  was  cancelled  by  Mr.  Hopkins  with  intention, 
to  revoke  the  same,  and  that  he  died  intestate. 

During  the  trial  of  the  proceeding  quite  a  little  testimony 
was  offered  as  to  the  declarations  of  the  testator  subsequent  to 
the  execution  of  the  paper  propounded,  tending  to  show  that 
down  to  the  day  of  his  death  he  believed  himself  to  be  testate. 

This  evidence  was  strenuously  objected  to  by  the  special  guar- 
dian, upon  the  ground  that  it  was  incompetent;  nevertheless, 
it  was  admitted,  subject  to  a  motion  to  strike  out,  and  upon 
that  motion  the  decision  of  the  court  was  reserved,  to  all  of 
which  nilings  the  special  guardian  excepted. 

Ordinarily  it  is  the  duty  of  the  court  to  rule  finally  at  the 
time  when  objections  and  motions  are  made  in  respect  of  the 
admission  of  evidence,  and  the  failure  to  so  rule  at  the  time 
would  be  error;  nevertheless,  there  are  exceptions  to  this  prac- 
tice in  trials  before  the  court  without  a  jury,  and  particularly 
so  in  the  Surrogate's  Court,  where  pleadings  do  not  exist,  and 
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the  rules  relating  thereto  do  not  obtain.  It  is  frequently  the 
case  that  not  until  the  close  of  the  evidence  upon  one  side  or 
the  other  can  it  be  determined  whether  the  evidence  offered  is 
competent  or  not.  Take  the  case  at  bar ;  if  the  proponents  had 
in  mind  to  shov7  that  subsequent  to  the  execution  of  the  will 
the  alleged  testator  became  incompetent  to  perform  a  testa- 
mentary act,  his  declarations  and  conduct  could  have  been  of- 
fered as  competent  evidence  upon  that  issue.  In  the  absence 
of  pleadings  it  could  not  be  anticipated  what  might  be  in  the 
mind  of  counsel,  or  the  ultimate  object  of  the  testimony;  and 
so  it  follows  that  the  reservation  by  the  court  of  its  ruling  was 
correct,  unless  the  contestant's  case  was  prejudiced  thereby,  In 
that  he  was  precluded  from  presenting  evidence  tending  to  ex- 
plain or  contradict  the  testimony  objected  to,  or  prevented  from 
cross-examining  witnesses  in  respect  thereto. 

As  I  have  concluded  to  sustain  the  special  guardian^s  objec- 
tions and  strike  out  all  the  testimony  showing,  or  tending  to 
show  declarations  by  the  alleged  testator,  no  possible  prejudice 
can  result  to  the  case  of  the  special  guardian  by  reason  of  the 
court's  reservation  of  its  decision. 

The  proponents  have  not  shown,  nor  have  they  attempted  to 
show,  that  Mr.  Hopkins  was  at  any  time  incompetent  to  make 
or  revoke  a  will,  and  as  the  law  has  been  recently  settled  in  this 
State  and  in  the  United  States  courts  to  the  effect  that  such  de- 
clarations are  incompetent  upon  the  issue  whether  testator  in- 
tended to  revoke  the  paper  propounded,  evidence  thereof  cannot 
be  considered.  Matter  of  Kennedy,  167  N.  T.  163 ;  Throck- 
morton V.  Holt,  21  Sup.  Ct.  Eep.  (IT.  S.)  474. 

The  testimony  of  Mr.  Warren,  at  pages  18,  19  and  20  (S. 
jM.) ;  that  part  of  the  answer  of  I>r.  Coutant,  at  page  37  (S. 
M.),  "  He  told  me  that  he  had  made  his  vnll  some  time  before 
and  saw  no  special  reason  for  changing  it " ;  the  testimony  of 
Alexander  Chambers,  at  pages  56,  57  and  62  (S.  M.) ;  and  the 
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testimony  of  Townsend  B.  Roe,  pages  112,  113,  114  and  115 
(S.  M.),  is  stricken  out,  and  exceptions  given  to  proponents. 

In  determining  whether  Mr.  Hopkins  made  the  marios 
through  his  signature,  and,  if  he  did,  was  it  with  an  intention 
to  revoke  his  will,  we  must  keep  constantly  in  mind  the  sanctity 
of  the  instrument  and  the  safeguards  that  the  law  has  thrown 
around  the  act  of  execution  and  the  act  of  revocation. 

The  Revised  Statutes  provide  (2  R.  S.  64,  §  42),  "No  will 
in  writing  except  in  the  cases  hereinafter  mentioned,  nor  any 
part  thereof,  shall  be  revoked  or  altered,  o-therwise  than  by  some 
other  will  in  writing,  or  some  other  writing  of  the  testator, 
declaring  such  revocation  or  alteration,  and  executed  with  the 
same  formalities  with  which  the  will  itself  was  required  by  law 
to  be  executed ;  or  unless  such  will  be  burnt,  torn,  cancelled,  ob- 
literated or  destroyed,  with  the  intent  and  for  the  purpose  of 
revoking  the  same,  by  the  testator  himself,  or  by  another  per- 
son in  his  presence,  by  his  direction  and  consent;  and  when 
so  done  by  another  person,  the  direction  and  consent  of  the  tes- 
tator, and  the  fact  of  such  injury  or  destruction,  shall  be  proved 
by  at  least  two  witnesses." 

It  will  be"  noticed  that  the  statute  contemplates  a  cancella- 
tion, either  by  the  hand  of  the  testator,  or  by  the  hand  of  an- 
other; and  where,  by  the  hand  of  another,  by  testator's  diree- 
tion  and  consent.  Moreover,  such  cancellation  and  the  direc- 
tion to  cancel  must  be  proved  by  at  least  two  witnesses.  The 
statute  does  not  provide  for  any  presumptions,  but  leaves  the 
circumstances  to  be  proven. 

The  special  guardian  argues,  and  with  much  ability,  that 
where  a  will  is  found  with  the  signature  erased,  there  arises  a 
presumption  that  it  was  done  by  the  testator,  and  that  to  over- 
come such  presumption  there  must  be  evidence  that  it  was  done 
by  some  other  hand,  and  cites  Matter  of  Philp,  46  N.  T.  St 
Repr.  356;  Matter  of  Clark,  1  Tucker,  445,  as  authorities  di- 
rectly in  point,  and  cites  as  analogous  Hard  v.  Ashley,  88  Hun^ 
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103;  Colly er  v.  Collyer,  110  N.  Y.  481,  where  the  question  was 
that  of  an  alleged  lost  will. 

No  one  questions  but  that  these  cases  were  correctly  decided 
upon  their  own  peculiar  facts,  and  it  is  the  facts  of  each  case 
which  control. 

The  statute  was  enacted  to  prevent  fraud  and  not  to  invite  it, 
therefore  such  a  broad  presumption  which  would  make  the  ao- 
eomplishment  of  a  fraudulent  cancellation  the  easier  would  con- 
travene the  spirit  of  the  act. 

But  if  we  observe  the  distinction  between  a  legal  presumption 
and  a  legal  inference,  which  terms  are  sometimes  inadvertently 
used  as  synonymous,  we  can  thoroughly  harmonize  the  spirit 
of  the  statute  and  the  authorities. 

A  presumed  fact  is  one  taken  for  granted  and  accepted,  as 
a  result  of  human  experience  and  general  knowledge,  while  an 
inference  is  the  conclusion  drawn  from  the  proof  or  admission 
of  circumstances  which  by  reason  of  the  same  human  experi- 
ence and  knowledge  would  naturally  lead  to  it. 

A  man  is  presumed  to  regard  his  will  as  a  private  and  sacred 
document,  and  on  that  account  is  presumed  to  keep  it  with  the 
same  degree  of  care  and  privacy  as  he  does  his  most  Important 
papers  and  documents ;  and  when  it  is  shown  by  competent  evi- 
dence that  his  will  has  been  found  in  a  place  where  he  is  in  the 
habit  of  keeping  papers  and  documents  of  importance  and 
value,  with  the  signature  erased,  or  no  will  is  found  in  such  a 
place,  as  the  case  may  be,  there  is  a  legal  inference  arising 
from  such  evidence,  together  with  the  presumptions  mentioned, 
that  in  the  one  case  he  cancelled  the  document  himself,  and  in 
the  other  that  the  destruction  was  by  his  own  hand. 

In  the  Clark  case  the  proof  showed  that  the  will  was  found 
in  a  drawer  of  testatrix's  bureau  in  her  bed-room  by  proponent, 
a  legatee,  with  two  lines  drawn  in  ink  across  testatrix's  signa- 
ture, and  with  a  line  through  proponent's  name  as  legatee  in 
the  body  of  the  will.    No  person  was  shown  to  have  been  in  the 
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room  "Mrhere  it  was  found,  except  the  decedent,  the  legatee  anti 
her  uncle,  who  were  her  witnesses.  The  surrogate  said,  "  Un- 
der these  ciroumstances  I  must  hold  that  the  evidence  which 
has  been  adduced  bj  the  proponent  herself,  raises  the  presump- 
tion of  cancellation  and  revocation  by  l^e  decedent" 

Tn  the  Philp  case  it  was  proved  that  the  will  was  found  by 
the  testator's  wife,  in  his  safe,  which  was  locked,  and  the  com- 
bination in  her  possession.  Mr.  Justice  O'Brien,  at  General 
Term,  said,  "  When  the  will  was  presented,  it  was  with  this  in- 
firmity of  cancellation  upon  and  a  part  of  it.  In  the  absence, 
therefore,  of  any  evidence,  whatever,  from  which  the  inference 
or  presumption  could  be  drawn  of  improper  treatment  of  the 
will,  the  learned  surrogate  was  justified  in  the  ooncluflions 
which  he  drew  from  the  conceded  facts." 

In  Matter  of  Brookman,  11  Misc.  Rep.  676,  67  K  T.  St 
Repr.  397,  the  will  was  shown  to  have  been  found  in  testator's 
box  in  his  safe  among  «a  lot  of  cancelled  and  worthless  papers 
marked  "  void." 

In  Collyer  v.  CoUyer,  which  was  the  case  of  a  lost  will,  the 
proof  showed  that  a  most  diligent  search  had  been  made  for  the 
will,  that  none  was  found,  and  that  none  had  been  seen  by  any 
one  for  six  years  prior  to  the  testator^s  death. 

In  the  case  of  Hard  v.  Ashley,  also  a  case  of  a  lost  will,  the 
fact  was  shown  that  the  last  seen  of  the  will  was  with  the  de- 
ceased, or  under  her  control. 

In  all  these  cases  there  was  evidence  or  admissions  that  die 
will  in  its  mutilated  condition  was  in  the  personal  keeping  of 
the  testator,  or  that  after  a  search  in  the  places  where  the  tes- 
tator would  naturally  keep  a  will  none  was  found. 

I  find  no  authority  going  to  the  extent  of  holding  that  where 
a  will  floats  into  the  surrogate's  office  from  an  unknown  source, 
or  is  found  in  the  possession  of  strangers  with  the  signature 
cancelled,  or  obliterated,  without  other  evidence,  that  there  is 
any  presumption  that  the  destruction  or  cancellation  was  by 
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the  hand  of  the  testator.  There  must  be  some  evidence,  either 
direct  or  circumstantial,  upon  which  the  court  can  base  a  find- 
ing of  fact  one  way  or  the  other.  Hitchinga  v.  Wood,  2  Moore 
P.  C.  355,  447. 

In  this  case,  Lord  Ljndhurst  writing  the  opinion,  says, 
'^  Then,  as  to  the  all^d  cancellation,  we  think,  if  this  be  a 
genuine  instrument,  that  the  onus  to  make  out  the  fact  of  the 
cancellation  is  on  those  who  oppose  the  codicil.  It  seems  that 
a  corner  had  been  burnt,  the  paper  torn  through,  and  in  one 
place  across  the  signature ;  but  by  whom,  and  under  what  cir- 
cumstances, does  not  appear.  There  is  nothing  whatever  to 
show  that  it  was  done  by  the  testator,  or  if  so,  with  what  inten- 
tion it  was  done.  If  it  be  a  genuine  instrument  it  proves  that 
there  was  also  another  codicil,  and  which  is  not  forthcoming. 
It  is  obvious,  we  think,  that  it  must  have  been  improperly  dealt 
with,  for  if  it  was  defaced  by  the  testator  he  would  have  either 
have  entirely  destroyed  it  or  it  would  have  been  found  in  this 
state  among  his  papers.  The  circumstances  of  its  being  in 
other  hands  shows  that  a  fraud  had  been  practiced,  and  that  no 
safe  conclusion  can  be  drawn  from  its  appearance  that  it  was 
burnt  or  torn  by  the  testator.  But  even  if  it  had  been  found 
among  the  testator's  papers  at  the  time  of  his  death,  we  incline 
to  think  some  further  evidence  beyond  its  present  appearance 
would  be  necessary  to  show  that  he  intended  to  cancel  it.  Our 
opinion,  therefore,  is  that  the  codicil  ought  to  be  approved." 

This  language  of  Lord  Lyndhurst  is  quoted  by  Mr.  Justice 
Peckham  in  Throckmorton  v.  Holt^  in  which  latter  case  the  pa- 
per purporting  to  be  the  will  of  Judge  Holt  came  to  the  Pro- 
bate Court  through  the  mail,  from  an  unknown  source,  partly 
burned  and  torn,  but  not  to  the  extent  of  making  it  illegible. 
Mr.  Justice  Peckham,  in  his  opinion  reversing  the  lower  court, 
says :  "  There  must  be  some  evidence  of  an  act  by  deceased,  or 
under  his  direction,  which  would  be  sufficient  to  show  the  fact, 
or  the  instrument  must  have  been  found  among  the  private  pa- 


342  SURROGATE'S  COLTIT  REPORTS. 

pers  of  the  deceased,  mutilated  and  torn,  or  otherwise  defaced, 
and  under  such  circumstances  that  the  fact  of  revocation  might 
be  presumed." 

The  proof  in  this  case  shows  that  Mr.  Hopkins  was  a  care- 
ful, methodical,  business  man.  At  the  time  of  his  death  he  waa 
the  secretary  and  general  manager  of  the  Tide  Water  Pipe  Co., 
the  office  of  which  was  at  12  Broadway,  New  York  city,  at 
which  office  he  attended  about  twice  a  week.  When  there  he  oc- 
cupied a  roll-top  desk  of  the  company  assigned  to  his  use,  but 
when  he  was  absent  the  desk  was  occupied  and  used  by  others, 
being  left  unlocked  so  that  anyone  in  the  office  could  have  ac- 
cess to  it. 

He  had  a  safe  deposit  box  in  the  Produce  Exchange  Safe 
Deposit  Company,  of  New  York  city,  in  the  joint  names  of 
himself  and  wife,  and  he  also  had  a  safe  deposit  box  at  Tarry- 
town. 

He  died  on  the  ninth  of  May,  and  was  buried  on  the  twelfth. 
On  Monday,  the  thirteenth,  his  widow,  tiie  proponeoit,  accom- 
panied by  her  brother,  Alexander  Chambers,  went  to  New  York 
to  the  office  of  the  Tide  Water  Pipe  Co.,  and  there  met  Mr. 
Warren,  who  was  connected  with  the  company,  and  who  had 
held  confidential  relations  with  the  deceased  and  had  occupied 
a  desk  in  the  same  room  with  him. 

These  three  then  went  across  the  street  to  the  Produce  Ex- 
change Safe  Deposit  Company's  vaults  and  made  a  careful 
search  for  a  will,  but  none  was  found.  They  then  returned  to 
the  office  of  the  Tide  Water  Pipe  Co.  and  a  search  was  made 
by  Mr.  Warren  and  Mr.  Chambers  through  the  company's  safes, 
in  which  Mr.  Hopkins  sometimes  put  papers  for  safe  keeping, 
and  through  the  desk  in  the  office  which  had  been  used  by  him 
in  his  life-time.    No  will  was  found. 

Mrs.  Hopkins  and  her  brother  returned  to  Tarrytown  that 
day  and  searched  the  safe  deposit  box  at  that  place,  but  no  will 
was  found. 
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On  the  next  day,  Tuesday,  they  returned  to  the  office  of  the 
Tide  Water  Pipe  Co.  and  the  same  persons  again  examined 
the  box  in  the  Produce  Exchange  Safe  Deposit  Company's 
vaults  with  like  result.  They  then  returned  to  the  Tide  Water 
Pipe  Co.'s  office  and  searched  again  carefully  through  tihe  desk, 
which  was  an  ordinary  roll-top  desk  with  drawers  on  the  rigjht 
and  left  hand  sides  of  the  top  portion,  these  drawers  being 
about  fifteen  inches  long,  eight  inches  wide  and  two  inches 
deep.  Every  drawer  was  examined  and  every  paper  taken  out 
and  examined,  and  every  envelope  was  opened,  but  no  will  was 
found,  and  the  search  was  given  up  about  1  o'clock.  Mrs.  Hop- 
kins returned  again  to  Tarrytown  and  made  another  seaixsh  in 
the  box  at  the  bank  and  in  his  private  desk  at  home,  with  no 
better  results. 

About  three  hours  after  Mrs.  Hopkins  and  Mr.  Chambers 
left  the  New  York  office,  Mr.  Warren  went  to  the  same  desk  to 
get  a  check  book  which  belonged  to  a  corporation  in  which  both 
Mr.  Hopkins  and  himself  were  interested.  He  opened  the 
right-hand  drawer  under  the  roll-top  and  there  found  a  blue 
envelope,  on  the  outside  of  which  were  the  words,  "  Robert  E. 
n."  in  Major  Hopkins'  handwriting.  Inside  the  envelope  was 
the  will.  There  were  no  other  papers  of  any  kind  in  this 
drawer,  and  the  drawer  was  otherwise  empty,  with  the  excep- 
tion of  a  few  pens  and  an  ink  eraser. 

On  examining  the  will,  Mr.  Warren  found  the  signature  of 
Major  Hopkins  to  the  will  cancelled  as  already  described.  He 
read  the  will  and  called  the  attention  of  some  of  the  parties  in 
the  office  to  the  fact,  and  on  the  following  morning  turned  it 
over  to  Mrs.  Hopkins  in  the  condition  in  which  it  was  found. 

It  appears  that  Mr.  Hopkins  was  a  man  of  about  sixty-eight 
years  of  age  at  the  time  of  his  death.  At  the  time  of  the  mak- 
ing of  the  will  he  was  suffering  from  some  tremulousness  in 
his  hands,  clearly  evident  in  his  handwriting,  and  which  in- 
creased as  he  grew  older. 
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We  have  the  evidence  of  Mr.  Carvalho,  the  noted  handwrit- 
ing expert,  that  in  his  opinion  the  marks  cancelling  the  signa- 
ture were  not  made  by  the  same  hand  that  wrote  the  signature. 

It  further  appears  that  a  year  prior  to  his  death  he  hapl  been 
told  by  his  physician  that  he  had  heart  trouble  and  must  be 
very  careful ;  that  he  was  liable  to  pass  away  at  any  time  by 
apoplexy,  and  that  he  should  get  his  business  in  proper  shape, 
and  that  if  he  had  not  made  a  will  he  should  do  so. 

Then  we  have  the  document  itself,  which  apparently  fulfills 
the  testator's  life  sentimeaits.  He  remembers  the  institutions 
of  his  early  education,  the  church  which  he  first  attended,  the 
cemetery  in  which  his  father  and  mother  were  buried,  the 
church  at  the  place  where  his  early  struggles  took  place  result- 
ing in  his  fortune,  the  missions  in  which  he  was  interested,  and 
the  friends  and  relatives  who  had  attached  themselves  to  him 
during  life,  and  above  all,  providing  for  his  aged  sister,  who 
was  dependent  upon  him  and  for  whom  he  had  provided  for 
many  years. 

The  evidence  is  that  there  had  been  no  change  in  his  feel- 
ings toward  any  of  the  objects  of  his  bounty,  but  that  the  ties 
grew  stronger  as  the  years  rolled  on.  The  relationship  which 
existed  between  this  man  and  his  wife  were  of  the  closest  and 
most  confidential  character. 

Under  all  these  circumstances,  and  under  all  the  proofs 
which  are  before  us,  can  we  infer  that  he  cancelled  his  signa- 
ture to  the  paper  offered  for  probate  with  an  intention  to  revoke 
the  same?  I  think  not.  I  think  that  the  inference  is  over- 
whelming that  the  cancellation  was  not  made  by  the  testator 
himself,  but  by  another  hand.  There  is,  however,  no  proof  that 
it  was  made  by  another  by  his  direction  and'  consent,  as  the 
statute  requires.  Therefore,  the  paper  must  be  regarded  as  a 
valid  testamentary  disposition  and  be  admitted  to  probate. 

Costs  will  be  allowed  to  all  parties,  payable  out  of  the  fund. 
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with  an  aHowance  to  the  special  guardian  to  be  paid  out  of  the 
infant's  share  of  the  estate. 

The  special  guardian  has  represented  his  ward  with  con- 
spicuous zeal  and  fidelity,  and  his  conscience  might  well  be 
satisfied  of  a  duty  well  performed  with  the  entry  of  the  decree 
of  the  Surrogate's  Court.  Nevertheless,  the  interest  of  the  in- 
fant at  stake  is  so  large,  and  the  facts  so  unusual,  that  I  think 
his  duty  will  not  be  complete  until  the  law,  as  applied  to  the 
facts  of  this  case,  has  been  reviewed  at  least  by  the  Appellate 
Division  of  the  Supreme  Court. 

Probate  decreed. 


Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Sabah 
Lawson  and  Another,  as  Executors,  etc.,  of  Peteb  Law- 
son^  Deceased. 

(Surrogate'a  Court,  Washington  County,  Filed  October,  1901.) 

Judicial  Settlement  and  Distribution — Executors  Not  Entitled  to  it 
Until  One  Year  After  Letters — Failure  to  Cite  Necessary  Par- 
ties—Code C.  P.,  §  2728. 

Although  proof  is  made  that  all  the  legatees  under  a  will  have 
been  paid  and  that  a  notice  to  creditors  has  been  duly  published,  th« 
executors  of  the  will,  although  one  is  sole  residuary  legatee,  are  not 
entitled  to  a  voluntary  judicial  settlement  of  their  accounts  and  to  a 
decree  of  distribution  where  they  have  neither  cited,  nor  procured 
waivers  of  citation,  from  any  of  the  legatees,  heirs  at  law  and  next 
of  kin  of  the  testator,  shown  by  the  petition  for  probate  to  be  in 
existence,  and  where  one  year  has  not  elapsed  since  the  issue  of  letters 
to  themselves. 

Distinction  between  executors  and  administrators,  as  to  permissible 
time  of  distribution,  considered. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
executors. 
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D.  J.  Sullivan,  for  executors;  no  other  appearance. 

Ingalsbe^  S. —  Letters  testamentary  were  issued  upon  the 
will  of  the  decedent,  December  3,  1900,  to  Sarah  Lawson  and 
Dennis  J.  Sullivan.  A  notice  to  creditors  has  been  duly 
published.  A  petition  is  now  presented  by  the  executors  for 
the  judicial  settlement  of  their  accounts.  It  is  accompanied 
by  an  account  and  vouchers.  A  proposed  decree  is  submitted, 
settling  the  accounts,  directing  distribution  and  discharging 
the  executors. 

The  petition  does  not  give  the  name  of  any  of  the  decedent's 
next  of  kin  or  heins-at-law,  but  states  that  the  only  person 
interested  in  the  estate  of  said  deceased,  as  creditor,  legatee, 
next  of  kin  or  otherwise  is  the  Sarah  La^vson,  who  is  the  sole 
residuory  legatee  named  in  the  will.  This  Sarah  Lawson  is 
one  of  the  executors. 

The  vouchers  presented  show  payments  of  money  to  four 
different  alleged  legatees  under  the  will  of  decedent. 

The  petition  which  was  filed  for  the  probate  of  the  testator's 
will  names  four  legatees  aside  from  the  residuary  l^atee,  and 
four  heirs-at-law  and  next  of  kin.  The  will  relates  to  both 
real  and  personal  estate. 

No  waivers,  by  any  of  these  legatees,  next  of  kin  or  heirs- 
at-law  of  the  issue  and  service  of  a  citation  herein,  are  pre- 
sented. 

It  is  unnecessary  for  us  to  examine  further  to  determine 
that  the  petitioners  are  not  entitled  to  the  decree  for  which 
they  ask.     But  a  still  graver  question  awaits  consideration. 

By  an  amendment  to  section  2728  of  the  Code,  it  was  pro- 
vided by  subdivision  2  that  an  executor  or  administrator  might 
present  his  petition,  asking  that  his  account  be  judicially  set- 
tled, when  a  notice  requiring  persons  having  claims  against  the 
decedent  had  been  duly  published,  and  it  provided  further  for 
the  issuance  thereupon  of  a  citation.     At  this  time  the  dis- 
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tribution  of  testate  and  intestate  estates  was  provided  for  under 
section  2743,  as  the  result  of  the  proceeding  authorized  by 
section  2728,  and  no  change  was  made  in  the  former  section. 

In  1898,  however,  section  2743  was  amended,  providing 
^'  In  case  of  administration  in  intestacy  the  decree  must  di- 
rect immediate  payment  and  distribution  to  creditors,  next  of 
kin,  husband  or  wife  of  the  decedent,  or  their  assigns,  where 
the  administrator  has  petitioned  voluntarily  for  judicial  set- 
tlement of  his  account  as,  and  in  the  case  provided  in  subdi- 
vision two  of  section  two  thousand  seven  hundred  and  twenty- 
eight  of  this  article.'^ 

The  purpose  of  this  enactment  is  dear.  Its  plain  intent 
is  to  limit  the  distribution  in  an  aaccounting  commenced  under 
subdivision  2,  to  that  of  an  administrator  of  an  intestate  es- 
tate. .It  follows  that  there  can  be  no  decree  in  judicial  set- 
tlement entered  here  of  the  accounts  of  these  petitioning  ex- 
ecutors. 

Could  such  a  decree  be  entered  it  would  be  subversive  of 
variotis  provisions  of  the  general  laws  relating  to  the  adminis- 
tration of  testate  estates.  These  statutes  prohibit  the  payment 
of  a  legacy  before  the  expiration  of  a  year  from  the  time  of 
the  granting  of  letters  testamentary,  unless  an  earlier  pay- 
ment is  provided  for  in  the  will.  During  this  period  the  re- 
siduary legatees  are  entitled  to  the  interest  on  the  general 

legacies. 

More  important  still,  so  far  as  the  present  case  is  concerned, 
these  statutes  allow  any  person  interested  in  an  estate,  to  re- 
voke the  probate  of  a  will  at  any  time  within  one  year.  Any 
one  of  the  four  persons  who  are  the  next  of  kin  and  heirs-at- 
law  of  the  decedent  have  the  right,  until  the  3d  of  December, 
1901,  to  come  into  this  court,  and  file  a  petition  to  revoke  the 
probate  of  this  decedent's  will.  Of  what  value  would  this 
right  be,  after  the  estate  disposed  of  by  the  will  had  been  dis- 
tributed under  a  judicial  decree?     It  could  perhaps  be  fol- 
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lowed  into  the  hands  of  the  legatees,  but  the  statute  does  not 
contemplate  any  such  contingency.  It  intends  that  until  the 
expiration  of  one  year  the  estate  shall  remain  within  the  juris- 
diction of  this  court,  and  in  the  hands  of  the  personal  repre- 
sentatives of  the  decedent.  The  amendment  of  1898  to  sec- 
tion 2743  is  conclusive  as  to  this.  Matter  of  Bronner,  30 
Misc.  Rep.  31,  34. 

The  application  for  the  decree  should  be  denied. 

Application  denied. 


Matter  of  the  Last  Will  and  Testament  of  Ann  H.  Smith, 

Deceased. 

{Surrogates  Court,  Tompkins  County,  Filed  October,  1901.) 

Undue  Influence — Will  Made  bt  an  Aged  Woman  in  Favob  of  Heb 
Attobney. 

A  holographic  will,  which  a  widow  seventy-eight  years  old  and 
having  a  fixed  dislike  for  all  business  matters  made  in  favor  of  her 
attorney  as  principal  legatee,  will  not  be  set  aside  for  his  alleged 
undue  influence  in  procuring  its  execution,  where  there  is  no  proof  of 
it  beyond  the  facts  that  she  had  given  him  the  care  and  custody  of  all 
the  estate  which  she  received  from  her  husband  upon  his  death,  con- 
sisting of  securities;  that  he  mingled  her  moneys  with  his  own  in  his 
bank  account;  that  it,  therefore,  became  necessary  for  her  to  apply 
to  him  to  get  such  moneys;  that  he  occasionally  furnished  her  money, 
paid  some  of  her  bills,  loaned  her  books,  entertained  her  at  his  house, 
and  presented  her  with  a  picture  of  her  husband. 

Proceedings  upon  the  contested  probate  of  a  will. 

Monroe  M.  Sweetland  (S.  D.  Halliday,  of  counsel),  for 
proponent;  M.  N.  Tompkins,  for  Cazenovia  Seminary,  a  leJ^ 
atee ;  S.  E.  Banks,  for  Ann  Stoddard,  a  legatee ;  J.  B.  Stanch- 
field,  for  contestants;  J.  &  T.  E.  Courtney,  for  special  guard- 
ian, contestants. 
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Almy^  S. —  The  deceased  was  seventy-eight  years  old  when 
she  made  this  will. 

From  the  time  of  her  husband's  deaths  which  occurred  some 
four  years  before,  she  had  continued  to  occupy  the  farm  where 
she  and  her  husband  had  resided  during  most  of  their  mar- 
ried life.  And  since  the  death  of  her  husband,  through  the 
influence  of  advancing  years,  she  grew  more  and  more  feeble, 
but  was  able  until  just  before  her  death,  to  go  about,  attend 
church  and  do  her  own  housework.  In  all  these  matters  she 
undoubtedly  went  beyond  her  strength,  and  besides,  being  so 
old,  was  frail,  emaciated,  bowed  and  tremulous;  still  her 
mind  did  not  undergo  any  important  change  other  than  the 
gradual  weakening  due  to  increasing  age. 

She  was  very  religious  and  had  a  decided  dislike  for  all 
business  and  a  repugnance  to  learning  or  becoming  acquainted 
with  business  matters  of  her  husband,  and  when  requested  by 
him  to  pay  attention  to  matters  he  wished  to  instruct  her  in, 
with  reference  to  his  investments,  she  simply  replied,  "  I  can't 
understand  it,"  and  asked  himi  to  stop.  This  disinclination 
to  matters  of  business,  except  in  a  few  matters,  seems  to  have 
continued,  and  when  she  received  $20,000  from  the  estate  of 
her  husband,  in  securities,  she  did  not  undertake  the  care  of 
them,  but  placed  them  in  the  hands  of  Mr.  Davis,  the  propo- 
nent and  principal  legatee,  and  continued  to  live  on  in  her 
exceedingly  simple  and  economical  way,  leaving  the  manage- 
ment of  her  property,  except  the  farm,  to  him.  She  took  a 
great  interest  in  church  affairs  and  in  religious  matters,  and 
the  evidence  does  not  disclose  any  circumstance  where  in  mat- 
ters connected  with  subjects  I  have  mientioned,  she  showed 
any  incapacity  of  mind. 

There  is  evidence  of  forgetfulness  in  conversation,  of  a 
skimping  and  miserly  economy  in  living,  inconsistent  with 
her  means  and  liberality  shown  by  her  will,  and  witnesses  ex- 
press their  opinion  of  some  of  these  as  irrational,  yet  in  all 
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the  evidence  there  is  not  sufficient  proof  of  lack  of  testamentary 
capacity.  She  was  old  and  feeble  in  mind  and  body,  her  nat- 
ural dislike  or  incapacity  for  business  nisatters  made  her  an 
easy  prey  to  the  influence  of  any  one  whom  she  trusted,  and 
could  easily  have  been  deceived;  but  there  is  no  evidence  of 
the  practice  of  deceit  nor  the  exertion  of  undue  influence  upon 
the  testator  by  Mr.  Davis,  the  principal  legatee.  The  furnish- 
ing occasionally  of  money  for  her  requirements,  looking  up 
things  for  her  comfort,  paying  for  them,  as  well  as  paying 
her  bills  here  in  the  city  from  her  money,  occasionally  loaning 
her  books  and  entertaining  her  at  his  house,  presenting  to  her 
a  fine  picture  of  her  late  husband,  constitute  the  principal 
features  of  the  evidence  of  the  acts  of  Mr.  Davis,  and  the 
conduct  of  the  testatrix,  which  it  is  contended  indicate  the  in- 
fluence of  Mr.  Davis  over  her,  is  the  mingling  of  her  moneys 
with  his  own  in  his  bank  account  and  keeping  no  account  from 
which  she  could*  obtain  money  without  application  to  him 
without  protest  or  complaint  from  her,  so  far  as  the  proof 
shows;  and  the  fact  that  the  testatrix  who,  during  her  mar- 
ried life,  showed  a  repugnance  for  business  affairs,  and  de- 
clared her  inability  to  understand  them,  actually  Avrote  the 
will  in  question  with  her  own  hands.  While  these  facts  may 
be  the  ground  for  grave  suspicions,  they  are  not  shown  to  be 
the  result  of  misconduct  on  the  part  of  Mr.  Davis ;  neither  do 
the  combined  facts  above  stated  establish,  in  my  opinion,  that 
the  provisions  of  the  will  in  behalf  of  the  executor  were  ob- 
tained to  be  made  by  an  improper  influence  exerted  by  him. 

It  is  true  that  in  earlier  years  she  was  heard  to  speak  of 
his  relatives  and  to  express  a  desire  that  they  might  have  her 
property,  and  mentioned  one  of  them  as  the  relative  w^hom  she 
wished  to  have  her  farm,  but  there  is  no  proof  that  the  change 
in  her  intention  was  brought  about  by  Mr.  Davis,  unless  the 
facts  above  stated  shall  be  considered  sufficient-  In  my  judg- 
ment they  are  not. 
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Much  stress  is  put  upon  the  relation  of  attorney  and  client 
that  existed  between  Mr.  Davis  and  Mrs.  Smith  from  the  time 
of  her  husband's  death  until  her  decease.  Yet,  the  most  that 
can  be  required  of  an  attorney  under  such  circumstances, 
aside  from  the  matter  of  his  influence,  is  that  he  shall  act 
openly,  fairly  and  honorably  toward  his  client,  and  in  the  prep- 
aration of  the  will  in  question  it  is  not  shown  that  the  attorney 
took  any  part.  On  the  contrary,  it  appears  that  Mrs.  Smith 
actually  wrote  this  will  from  a  draft  made  by  Mr.  Davis'  steno- 
grapher, after  specifications  furnished  by  Mrs.  Smith.  The 
testatrix,  therefore,  must  have  known  the  provisions  of  the  will, 
and,  if  I  am  right  upon  the  questions  of  testamentary  capacity 
and  of  undue  influence,  it  must  be  the  expression  of  her  inten- 
tion and  desire  respecting  the  disposition  of  her  property. 

The  will  in  question  must  be  admitted  to  probate,  and  estab- 
lished as  the  valid  will  of  the  testatrix. 

Probate  decreed. 


Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Wil- 
liam J.  Ckugeb,  Deceased. 

{Surrogate's  Court,  New  York  County,  Filed  November,  1901.) 

1.  Undue  Influence — ^Wife's  Solicitations  to  Heb  Husband  that  he 

Pbovide  fob  Heb  bt  His  Will. 

No  rule  of  law  precludes  the  wife  of  a  childless,  sick  and  helpless 
testator  from  requesting  him  to  provide  for  her  by  his  last  will,  even 
to  the  extent  of  his  entire  estate,  nor  from  seeking  to  induce  him 
to  do  so  by  argument  and  reasonable  persuasion,  and  particularly 
where  the  testator  had  lately  sustained  large  losses  and  in  an  amount 
not  ascertained  by  him  at  the  time  when  he  made  his  last  will. 

2.  Same— Wife  Pbefebbed  to  Bbotheb. 

Although  a  testator  and  his  wife  had  had  quarrels  and  once  lived 
apart,  yet,  where  they  had  become  reconciled,  the  court  considered 
that  his  leaving  her  his  entire  property,  to  the  exclusion  of  his  brother 
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and  family/  for  whom  he  had  provided  by  a  former  will,  did  not  indi- 
cate undue  influence  upon  her  part,  it  appearing  that  the  brothers 
had  seen  but  little  of  each  other  and  had  parted,  some  months  before 
the  making  of  the  last  will,  under  circumstances  likely  to  cause  cool- 
ness between  them. 

Proceedings  upon  the  probate  of  a  will. 

Steele^  DeFriese  &  Frothingham,  for  petitioner ;  William  H. 
E.  Jay  (John  A.  Taylor,  of  counsel),  for  James  P.  Oruger, 
contestant;  Frederick  P.  Bellamy,  guardian  ad  litem;  Ward, 
Hayden  &  Satterlee,  for  general  guardian. 

Thomas^  S. — The  due  formal  execution  of  the  paper  offered 
for  probate  is  conceded,  and  it  is  not  seriously  contended  that 
the  decedent  was  lacking  in  testamentary  capacity.  The  sole 
beneficiary  and  proponent  is  the  widow  of  the  decedent,  and  the 
only  opposing  interests  are  a  brother  and  that  brother's  chil- 
dren, who  would  take  under  a  previous  will  if  this  will  should 
be  refused  probate.  The  contest  is  made  to  rest  solely  upon  a 
contention  that  this  latest  of  a  series  of  wills  was  procured  by 
undue  influence.  The  burden  of  establishing  this  as  a  fact 
rested  upon  the  contestants.  To  that  end  a  great  mass  of  testi- 
mony was  taken  of  the  relations  between  the  decedent  and  his 
wife,  extending  back  for  many  years,  with  much  of  detail  con- 
cerning the  protracted  and  serious  sickness  which  ended  in  his 
death.  A  great  deal  of  testimony  concerning  the  wife  tended 
to  show  her  to  be  a  woman  given  to  violent  outbreaks  of  tem- 
per and  disposed  to  assert  her  rights  or  pursue  her  interests 
with  great  vigor  and  tenacity  of  purpose.  The  decedent  was, 
on  the  other  hand,  shown  to  be  of  an  easy  and  compliant,  if  not 
essentially  weak,  character,  and  the  disease  or  diseases  which 
fastened  upon  him  rendered  him  exceedingly  helpless.  It  was 
while  the  wife  was  in  complete  charge  of  her  husband  that  the 
will  now  offered  was  made.    All  of  this  established  quite  fully 


MATTER  OF  CRUGER.  363 

that  ample  opportunity  was  afforded  for  the  exercise  of  undue 
influence^  but  it  did  not  suffice  to  prove  that  the  influence  actu- 
ally exercised  was  of  a  kind  or  degree  that  would  justify  any 
court  in  declaring  the  testamentary  paper  null  and  void.  The 
wife  of  this  childless,  sick  and  dying  man  was  not  precluded  by 
any  rule  of  law  from  requesting  him  to  make  provision  for  her 
by  his  will,  even  to  the  entire  extent  of  his  estate,  or  from  seek- 
ing  by  argument  and  reasonable  peranaaion  to  induce  him  to 
grant  such  request.  I  have  not  been  able  to  find  in  the  entire 
record  any  evidence  that  could  justify  me  in  finding  that  she 
exceeded  or  that  she  even  came  up  to  the  limits  of  her  rights  in 
this  respect.  On  the  contrary,  I  am  led  to  believe  that  ithis  laat 
will  was  the  nature  and  logical  expression  of  the  decedent's 
sentiments  of  affection  towards  his  wife,  under  the  facts  relat- 
ing  to  his  estate,  as  known  to  him  at  the  time  it  was  made. 
Xotwithstanding  the  occasional  quarrels  between  the  two,  it  is 
to  be  observed  that  in  each  and  every  of  the  series  of  wills  be- 
fore the  last,  in  force  for  many  years  before  his  death,  his  en- 
tire estate  is  left  so  as  to  be  enjoyed  by  his  wife  for  her  life, 
with  the  single  exception  of  one  will  which  w^as  made  under 
I>eculiar  circumstances  of  estrangement,  and  which  was  only 
in  force  for  a  few  weeks.  This  is  true  of  a  will  made  under 
the  eye  and  with  the  approval  of  the  brother  now  contesting, 
and  while  the  husband  and  wife  were  living  apart  from  each 
other.  Shortly  prior  to  the  making  of  the  will  now  offered  for 
probate,  a  substantial  change  took  place  in  the  estate  of  the  de- 
cedent. A  relative  who  had  for  years  taken  charge  of  his 
property  died,  leaving  his  affairs  in  a  confused  condition,  and 
a  large  loss  was  discovered  to  have  been  made.  The  exact  ex- 
tent of  that  loss  was  not  known  and  could  not  be  ascertained. 
This  relative  had  been  named  in  the  will  then  in  force,  as  ex- 
ecutor. Under  such  circumstances  it  was  not  unnatural  that  a 
new  will  should  be  desired,  both  by  the  husband  and  by  the 
wife,  which  would  give  to  her  more  complete  protection  against 
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want  than  would  be  afforded  by  a  mere  life  estate  in  the  hus- 
band's shattered  fortune.  I  find  no  cause  for  suspicion  in  the 
fact  that  the  decedent  and  his  wife  were  at  a  hotel  in  England 
when  the  will  was  first  executed  and  that  his  brother  in 
America  was  not  informed  of  his  exact  whereabouts.  For 
many  years  before  this  the  brothers  wandered  over  the  world, 
each  by  himself,  with  the  liberty  afforded  by  wealth  and  leisure 
to  go  almost  anywhere,  but  they  seldom  could  be  in  the  same 
place  at  the  same  time.  It  needed  no  contrivance  to  keep  them 
apart,  since  there  is  no  evidence  that  either  of  them  had  the 
slightest  desire  to  be  together.  The  brother  now  contesting 
parted  from  the  decedent  in  Monte  Carlo,  some  months  before 
the  making  of  this  last  will,  after  rendering  brotherly  and  valu- 
able services,  but  under  circumstances  likely  to  cause  a  feeling 
of  coolness,  and  when  full  opportunity  to  visit  the  decedent  in 
New  York  was  given  to  the  brother,  substantially  the  only  sign 
of  affectionate  regard  which  he  gave  was*  to  call  upon  his  sick 
brother  in  his  bed-room  to  solicit  a  loan  of  money.  The  letters 
written  by  the  decedent  to  his  wife  while  she  was  in  New  York 
and  he  in  England,  and  there  was  no  opportunity  for  undue  in- 
fluence, show  a  tender  affection  for  her  and  are  entirely  consist- 
ent with  the  will.  It  is  not  within  the  province  of  a  court  of 
probate  to  adjudicate  that  she  was  unworthy  of  his  regard  or  of 
his  benefaction.  The  abjections  must  be  overruled  and  the  will 
admitted  to  probate.  The  costs  of  the  proponent  will  be  paid 
out  of  the  estate. 
Probate  decreed. 
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Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Mary  H. 
Lawbence,  Executrix,  and  Jeremiah  J.  Lawrence,  as  Ex- 
ecutor, etc.,  of  Bryan  Lawrence,  Deceased, 

{8urrogate*8  Court,  New  York  County,  Filed  November,  1901.) 

CONTWBUTION — By    PARTIES    BENEFITED    TO    PaBTIES    DISAPPOINTED    BY    A 

Wife's  Election  to  Take  Doi/veb. 

Where  a  wife's  election  to  take  dower,  rather  than  the  provision  of 
a  will,  makes  it  necessary  to  appropriate  to  the  satisfaction  of  her 
dower  proceeds  of  the  sale  of  real  estate  given  by  the  testator  to 
others,  the  parties  benefited  should  contribute,  in  proportion  to  their 
benefits,  to  make  up  the  losses  of  those  who  have  been  disappointed 
by  the  wife's  election. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
executors. 

William  C.  Orr,  for  executors ;  Harris  &  Towne,  for  Mary  C. 
Sniffin;  James  E.  Kelly,  for  Joseph  T.  Lawrence;  Kernan 
Bros.  &  Quin,  for  Mary  E.  Lawrence ;  Coudert  Bros.,  for  Asy- 
lum St.  Vincent  de  Paul ;  Joseph  F.  Daly,  for  Roman  Catholic 
Orphan  Asylum ;  Edward  J.  McGuire,  for  New  York  Catholic 
Protectory;  E.  B.  &  W.  J.  Amend,  for  Sisters  of  Poor  of  St. 
Francis;  Charles  E.  Miller,  for  Foundling  Asylum,  St.  Vin- 
cent's Hospital  and  St.  Joseph's  Home;  Henry  B.  Wesselman, 
Patrick  H.  Loftus,  special  guardians,  for  infant  remaindermen. 

Fitzgerald,  S. — Under  the  will  of  decedent,  as  I  construe 
it,  the  interest  which  testator's  grandson,  Joseph  W.  Lawrence, 
took  in  the  Fifty-seventh  street  property,  was  liable  to  be  de- 
feated by  his  death  during  the  lifetime  of  the  widow,  and  his 
issue  and  his  sisters  and  their  issue  were  entitled  to  a  contin- 
gent interest  therein.  The  widow  having  refused  to  accept  the 
life  estate  devised  to  her  in  the  said  property  and  elected  to  take 
her  dower,  Joseph  W.  Lawrence  became  entitled  to  a  defeasible. 
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vested  estate  or  interest  in  possession  in  the  property.  Joseph 
W.  and  Frances  Lawrence  and  Mary  Cecelia  Sniffin,  the  chil- 
dren of  testator's  son,  Joseph  B.,  the  devisees  of  the  Se\'enty- 
second  street  property,  in  which  the  widow  was  given  a  life 
estate,  became  entitled,  upon  her  exercising  her  election  to  take 
dower,  to  an  absolute,  indefeasible  estate  in  possession  in  that 
property,  subject,  however,  to  let  in  to  share  therein  any  other 
issue  of  Joseph  B.  that  may  be  in  existence  at  the  time  of  the 
death  of  the  wddow.  The  election  by  the  widow  having  neces- 
sitated the  appropriation  of  part  of  the  proceeds  of  the  sale  of 
the  real  estate  given  to  others  to  satisfy  her  dower,  it  is  claimed 
that  these  parties  should  be  compensated  out  of  the  property  of 
those  who  have  benefited  as  a  result  of  such  election.  I  think 
the  claim  is  well  founded.  Those  who  have  so  benefited  should 
contribute  in  proportion  to  the  benefit  received  to  make  up  the 
losses  of  the  others.  Sarles  v.  Sarles,  19  Abb.  N.  C.  322,  citing 
Yeaton  v.  Roberts,  8  Fost.  459,  N.  H. ;  Timberlake  v.  Parish, 
:>  Dana  (Ky.),  345;  also  Tehan  v.  Tehan,  83  Him,  368,  370. 
Joseph  \V.  and  Frances  Lawrence,  and  Mary  Cecelia  Sniffin 
and  the  other  possible  issue  of  Joseph  B.,  to  whom  the  Seventy- 
second  and  Fifty-seventh  street  properties  were  given,  are  the 
only  persons  who  have  benefited  by  the  change  effected  in  the 
dispositions  of  the  will  by  the  election  of  the  widow  to  take  her 
dower.  They  should,  therefore,  contribute  in  proportion  to  the 
benefits  received  by  them  to  supply  the  loss  which  would  other- 
wise be  sustained  by  the  residuary  legatees ;  and  Joseph  W.,  in 
addition,  should  contribute  to  the  making  up  of  the  principal 
of  the  fund  to  which  he  may  be  eventually  entitled,  and  in 
which  his  issue,  his  sisters  and  their  issue  have  a  contingent  in- 
terest. The  decree  will  provide  for  the  payment  of  taxes  and 
also  a  sum  sufficient  to  meet  the  probable  cost  of  the  action 
against  the  executors  and  the  $10,000  bequest  to  Frances  Law- 
rence in  the  fourth  clause  of  the  will. 
Decreed  accordingly. 
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Matter  of  Taxing  Certain  Remainder  Interests  under  the  Will 

of  RoBEBT  Irwin,  Deceased. 

{Surrogates  Court y  New  York  County,  Filed  November,  1901.) 

Transfer  Tax — Res  Adjudicata,  when  Inapplicable — ^Void  Accumula- 
tion. 

A  tax  appraiser's  omission  to  tax  the  life  interest  of  an  infant  in 
a  trust  fund  whose  income  was  payable  to  him  "  from  the  time  he 
attains  the  age  of  thirty  years  during  his  life  and  after  his  death 
leaving  lawful  issue  him  surviving"  the  said  sum  and  all  accumu- 
lations to  go  to  his  issue,  put  upon  the  ground  that  the  value  thereof 
could  not  then  be  ascertained  and  that  the  ultimate  legatees  were 
Indefinite  and  uncertain,  is  not  an  adjudication  that  the  interests 
of  the  infant  are  not  taxable  at  all,  but  amounts  to  an  express  reser- 
vation of  the  matter  of  taxation;  and  therefore  where  he  attains 
majority,  has  issue,  and  the.  accumulation  beyond  his  minority  is 
declared  illegal  and  he  entitled,  as  the  person  entitled  to  the  next 
eventual  estate,  to  the  income  intermediate  his  majority  and  his 
arrival  at  the  age  of  thirty  years,  his  interest  is  taxable. 

Appeal  from  an  order  assessing  the  transfer  tax. 

Frank  J.  McBarron,  for  executors;  Robert  C.  Taylor,  for 
Irwin  A.  Powell ;  Edward  H.  Fallows,  for  comptroller. 

FiTZGEBALD,  S. — In  vicw  of  the  concession  of  the  comptrol- 
ler, the  only  question  to  be  disposed  of  on  this  appeal  is  the 
taxability  of  the  trust  fund  of  $250,000,  created  by  the  seventh 
clause  of  the  will  of  decedent  for  the  benefit  of  his  grandson. 
This  fund  was  given  to  the  executors  in  trust  to  hold  and  in- 
vest and  receive  the  income  thereof,  and  they  were  directed  to 
pay  the  income  to  the  said  grandson  "  from  the  time  he  attains 
the  age  of  thirty  years  during  his  life  and  after  his  death  leav- 
ing lawful  issue  him  surviving  '^  the  said  sum  and  all  accumula- 
tions were  given  to  said  issue.  The  grandson  attained  majority 
December  8,  1897,  and  now  has  living  issue.     In  September, 


358     SURROGATE'S  COURT  REPORTS. 

1893,  a  tax  appraiser  was  appointed  who  filed  a  report  on  June 
8,  1897,  in  which  he  found  that  the  provision  for  accumulation 
of  income  beyond  minority  was  invalid  and  that,  as  the  person 
entitled  to  the  next  eventual  estate,  the  grandson  was  entitled  to 
the  income  inermediate  his  majority  and  his  arrival  at  the  age 
of  thirty  years.  An  order  was  subsequently  entered  in  accord- 
ance with  said  report,  which  omitted  from  taxation  the  trust 
fund  referred  to.  In  the  meantime  the  will  had  been  similarly 
construed  in  a  proceeding  brought  for  the  judicial  settlement  of 
the  account  of  the  executors  and  trustees.  In  1899  the  present 
proceeding  was  instituted.  The  appraiser  reported  the  value  of 
"  the  life  estate  in  remainder  interest  passing  under  paragraph 
7  of  the  will "  to  the  grandson,  and  from  the  order  entered  ac- 
cordingly this  appeal  is  taken.  The  appellant  claims  that  the 
wdll,  as  construed,  actually  vested  in  the  grandson  an  interest 
in  said  income  from  the  death  of  testator ;  that  this  interest  was 
taxable,  if  at  all,  immediately  after  the  death  of  decedent ;  that 
the  order  entered  *on  the  first  appraisal  purported  to  assess  and 
tax,  and  actually  did  assess  and  tax,  the  interests  of  said  grand- 
son ;  that  the  omission  to  tax  his  interest  in  the  trust  fund  at 
that  time  is  an  adjudication  that  it  was  exempt,  and  the  State 
is  barred  by  the  order  then  entered  from  asserting  that  any  in- 
terest which  was  then  taxable  can  now  be  taxed.  It  will  be 
observed  that  the  first  appraiser  reported  that  these  interests 
were  not  then  taxable  for  the  reason  that  their  value  could  not 
then  be  ascertained  and  the  ultimate  legatees  were  indefinite 
and  uncertain.  Thus  there  was  an  express  reservation  of  the 
taxation  of  these  interests,  which,  while  not  incorporated  in  the 
order,  explains  the  omission.  The  doctrine  of  res  adjudicata 
has  no  application,  for  there  was  not  only  no  judgment  of  ex- 
emption, but  a  specific  postponement  of  a  consideration  of  the 
matter.  The  order,  in  so  far  as  it  taxes  the  transfer  of  this  in- 
terest, is  affirmed. 
Order  affirmed. 
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Matter  of  the  Transfer  Tax  on  the  Estate  of  Osgood  Field, 

Deceased. 

{Surrogate's  Court,  New  York  Count y.  Filed  November,  1901.) 

Transfer  Tax — Deduction,  Under  a  Power  to  Appoint  a  Part  of  a  Re- 
mainder. 

A  testator  gave  his  residuary  estate  to  his  executors  to  pay  the 
income  to  his  wife  for  life  and  upon  her  death  gave  the  remainder, 
less  certain  specific  bequests,  to  his  nephew.  By  a  codicil  he  gave  his 
wife  power  to  appoint  $160,000  out  of  the  remainder  to  any  descend- 
ants of  his  father,  and,  failing  her  exercise  of  the  power,  the  remainder 
was  to  be  distributed  as  if  the  codicil  had  not  been  executed. 

Held,  that,  in  assessing  the  transfer  tax  upon  the  interests  of  the 
nephew,  the  sum  over  which  the  widow  had  a  power  of  appointment, 
must  be  deducted. 

Proceedings  under  the  Transfer  Tax  Law. 

Flamen  B.  Chandler,  for  executors  j  Edward  H.  Fallows,  for 
comptroller. 

Fitzgerald,  S. — The  report  of  the  appraiser  herein  has  heen 
filed  and  an  order  is  now  presented  hy  the  attorney  for  the  ex- 
ecutors, fixing  the  tax  in  accordance  with  his  findings.  By  the 
provisions  of  his  will  the  testator  gave  his  residuary  estate  to 
his  executors  in  trust  to  pay  the  net  income  thereof  to  his  wife 
during  the  term  of  her  life.  Upon  her  death,  after  numerous 
Ix^quests  of  specific  sums  of  money,  the  remainder  was  be- 
queathed to  a  nephew.  By  a  codicil  to  his  will,  after  reciting 
the  provisions  for  the  benefit  of  his  widow,  he  gives  to 
his  wife  a  power  to  appoint  out  of  the  remainder  the  sum  of 
$150,000  to  any  descendant  or  descendants  of  testator's  father, 
in  such  proportions  as  she  may  see  fit.  In  case  she  shall  not 
exercise  this  power  of  appointment,  then  the  estate  is  to  be  dis- 
tributed as  if  the  codicil  had  not  been  executed.    Before  the  ap- 
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praiser  no  reference  was  made  to  this  codicil  and  the  power 
given  thereunder.  The  appraiser  reports  the  value  of  the  re- 
mainder interest  in  the  residuary  estate  after  the  death  of  the 
wife  at  the  full  sum,  undiminished  by  the  fund  set  apart  by 
the  codicil,  and  over  which  the  widow  is  given  a  power  of  ap- 
pointment. Section  220  of  the  Tax  Law  provides  expressly  for 
the  taxation  of  property  passing  by  virtue  of  the  exercise  of 
such  a  power,  as  well  as  where  it  passes  by  reason  of  a  failure 
to  appoint.  The  remainder  interest  over  which  this  power  is 
given  must,  therefore,  be  deducted  from  the  share  passing  to 
tJbe  nephew,  and  the  value  of  his  interest  calculated  with  refer- 
ence to  the  provisions  of  the  codicil.  See  Matter  of  Seaver, 
63  App.  Div,  284 ;  S.  C,  71  N.  Y.  Supp.  544.  An  order  may 
be  submitted  remitting  the  proceeding  to  the  appraiser  to  re- 
port in  accordance  with  this  memorandum. 
Decreed  accordingly. 


Matter  of  the  Contested  Probate  of  the  Will  of  Chaklotte 

Miller,  Deceased. 

(Surrogate's  Court,  'New  York  County,  Filed  November,  1901.) 

Will — ^TEstamentaby  Capacity — ^Undue  Influence. 

Innediately  after  an  attending  physician  and  an  eminent  specialist 
had  declared  a  testatrix  to  be  in  an  advanced  state  of  paresis,  afford- 
ing no  lucid  intervals,  and  from  which  she  died  about  a  month  later, 
the  principal  and  residuary  legatee  and  her  husband,  not  relatives, 
discharged  the  attending  physician,  took  charge  of  the  testatrix,  em* 
ployed  for  her  their  own  physician,  and  she,  two  weeks  later,  exe- 
cuted an  elaborate  will,  prepared  by  an  attorney  who  was  the  hus- 
band of  one  beneficiarv  and  the  son-in-law  of  another,  in  which  the 

•r 

new  attending  physician  was  made  executor,  and  which  was  wit- 
nessed by  this  physician,  the  attorney,  who  was  thereby  directed  to 
be  put  in  charge  of  the  legal  business  of  the  estate,  and  by  three  ser- 
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vantH  who  were  either  made  legatees  or  were  employed  by  the  resid- 
uary legatee. 

Heldj  that  the  testatrix  was  not  competent  to  make  a  will  and, 
further,  that  the  will  attempted  to  be  made  was  the  result  of  undue 
influence. 

Revd.  72  App.  Div.  615. 

Proceedings  upon  the  probate  of  a  will. 

William  S.  Katzenstein,  for  petitioner;  Thompson  &  Koss, 
Theodore  Sutro,  Leslie  &  Miner,  Thompson  &  Maloney,  for  con- 
testants. 

Thomas^  S. — The  decedent  was  examined  on  February  6, 
1901,  by  two  physicians,  both  of  whom  then  concluded  that  she 
was  in  an  advanced  stage  of  paresis  or  general  paralysis  of  the 
insane,  a  disease  which  permits  no  subsequent  lucid  intervals. 
One  of  these  physicians  had  treated  her  for  years  and  had  long 
had  opportunities  for  close  observation  of  her  condition.  The 
other  was  an  eminent  specialist  in  diseases  of  this  character, 
and  his  qualification  to  form  and  express  an  opinion  of  mental 
capacity  was  formally  conceded  upon  the  record.  The  opinion 
thus  formed  was  not  concealed,  but  was  promptly  communicated 
to  the  person  now  claiming  the  bulk  of  the  fortune  of  the  de- 
ceased, as  residuary  devisee  and  legatee,  and  to  her  husband. 
Immediately  thereafter,  and  about  February  eighth,  the  phy- 
sician holding  this  opinion  was  refused  admission  to  the  hoiu^o 
of  the  decedent  and  informed  that  his  services  were  no  longer 
required.  The  residiiary  beneficiary  and  her  husband  left  their 
own  home  in  this  city  and  went  to  reside  with  the  decedent, 
and  their  own  family  physician  was  called  in.  On  the  evening 
of  February  nineteenth  a  conference  of  most  of  the  parties  in- 
terested in  the  resultant  will,  none  of  whom  are  in  any  degree 
related  to  the  decedent,  was  had  with  the  decedent  on  the  sub- 
ject of  making  her  will.  At  that  time  she  lay  on  her  bed  while 
the  others  gathered  around  her.    On  the  following  morning  the 
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attorney,  who  is  the  husband  of  one  of  the  beneficiaries  and 
the  son-in-law  of  another,  was  able  to  prepare  the  elaborate  will 
now  offered  for  probate,  without  further  instructions  from  the 
decedent,  and  it  was  executed  by  her  within  fifteen  or  twenty 
minutes  after  it  had  been  drafted.  By  this  will  the  physician 
then  in  attendance  upon  the  decedent  was  named  as  executor, 
and  a  direction  was  made  that  the  attorney  be  employed  to  con- 
duct the  legal  business  of  the  estate,  and  the  two  became  the 
principal  subscribing  witnesses.  Other  witnesses  were  found 
in  three  servants,  two  of  whom  were  made  legatees  and  the  other 
was  in  the  employ  of  the  residuary  legatee.  On  March  second 
the  decedent  died.  On  all  of  the  evidence  I  am  not  satisfied 
that  the  decedent  was  of  sufficient  testamentary  capacity.  The 
evidence  offered  by  the  contestants  on  this  issue  was  most  di- 
rect and  persuasive,  and  the  effort  made  by  the  proponent  to 
rebut  it  was  not  successful.  Having  in  mind  the  facilities  the 
proponents  had  for  proving  by  disinterested  witnesses  acts  and 
declarations  of  the  decedent  during  the  disputed  period,  show- 
ing any  intelligence  whatever,  if  such  acts  or  declarations  had 
been  performed  or  made,  the  character  of  the  evidence  on  this 
subject  is  noticeably  weak,  unreliable  and  inconclusive.  I  may 
add  that  some  of  the  witnesses  who  testified  for  the  proponent 
on  this  branch  of  the  case  were  not  believed  by  me  to  be  trying 
to  tell  the  truth.  I  allude  particularly  to  the  two  young  women 
from  Mount  Vernon  and  the  woman  residing  next  door  to  the 
decedent.  On  the  issue  of  undue  influence  I  must  also  deter- 
mine against  the  probate.  Even  if  the  mind  of  the  decedent 
was  not  utterly  gone  on  the  8th  of  February,  1901,  when  the 
principal  legatee  and  her  husband  took  charge  of  her,  it  was  cer- 
tainly weakened  so  as  to  make  her  an  easy  subject  for  improper 
influence.  I  will  find  as  a  fact  that  such  influence  was  used. 
The  probate  of  the  paper  offered  will  be  refused.  Costs  to  con- 
testants will  be  awarded  out  of  the  estate. 

Probate  refused.    Costs  to  contestants  awarded  out  of  estate. 
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Matter  of  the  Estate  of  Margaret  Kirby^  Deceased. 

(Surrogate's  Court ,  N&u>  York  County^  Filed  November,  1901.) 

Jurisdiction — A  Disputed  Claim  Cannot  be  Determined  by  a  Subro- 
gate Unless  a  Written  Consent  Thereto  is  Filei>— Code  C.  P.,  §9 
1822,  2743. 

A  filed  written  consent,  as  specified  in  Code  C.  P.,  §  1822,  is  neces- 
sary to  give  a  surrogate  jurisdiction  to  hear  a  disputed  claim  upon  a 
judicial  settlement;  the  oral  consent  of  all  the  parties  is  insufficient, 
and  as  the  surrogate  cannot  hear  the  claim,  a  referee,  to  whom  the 
account  of  proceedings  has  been  sent,  has  no  power  to  allow  it. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
executors.  Catharine  V.  S.  Van  Vleck,  mentioned  in  the  opin- 
ion, as  a  claimant,  was  a  sister  and  legatee  of  the  testatrix, 
Margaret  Kirby,  and  her  claim  was  mainly  for  the  care  and 
custody  of  Spencer  Kirby,  an  incompetent,  who  was  also  a  lega- 
tee of  the  testatrix,  as  well  as  a  nephew  of  the  claimant.  Fran- 
cis E.  Laimbeer  made  the  claim  as  executor  of  said  claimant. 
Exceptions  to  referee's  report. 

Thomas  J.  Sanson  (Henry  H.  Man,  of  counsel),  for  account- 
ing parties ;  Frank  Moss,  for  executor  of  Catharine  V.  S.  Van 
Vleck,  deceased. 

Thomas,  S. — The  testatrix  appointed  James  V.  Kirby  and 
George  D.  Hilliard  executors  of  her  will.  Letters  testamen- 
tary were  first  issued  to  James  V.  Kirby,  and  he  acted  as  sole 
executor  until  his  death.  Thereafter  Greorge  D.  Hilliard  quali- 
fied and  acted  as  executor  until  his  death.  Emma  F.  Kirby 
was  thereupon  appointed  administratrix  with  the  will  annexed. 
The  accounting  noiw  had  is  by  the  executrix  of  the  deceased 
executor  James  V.  Kirby,  the  executor  of  the  deceased  execu- 
tor, George  D.  Hilliard,  and  the  administratrix  with  the  will 
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annexed  of  the  testatrix.  Various  objections  were  made  to  the 
account,  all  of  which  were  withdrawn  except  the  "  second," 
which  was  to  certain  items  of  payments,  all  made  while  James 
V.  Kirby  was  executor,  which  it  is  claimed  were  not  paid  out 
of  the  estate  of  the  decedent,  but  by  Catharine  V.  S.  Van  Vleck, 
in  whose  right  her  executors  files  the  objections;  and  by  the 
terms  of  the  objections  a  claim  against  the  estate  of  the  dece- 
dent is  aaeerted  for  the  aggregate  of  these  payments.  As  to  this 
objection,  the  attoniey  for  the  accountants  concedes  that  it  is 
good  to  the  extent  that  they  are  not  entitled  to  credit  for  the 
specified  payments,  and  consents  that  they  be  struck  from  the 
account,  but  he  does  not  agree  that  the  claim  of  the  executor  of 
Catharine  V.  S.  Van  Vleck  against  the  estate  be  allowed,  and 
he  opposes  such  allowance.  It  therefore  appears  that  the  ac- 
counts are  in  all  respects  audited  and  approved  by  the  parties, 
and  that  the  amounts  of  charges  against  the  accountants  and  of 
the  credits  to  be  made  to  them  have  been  determined  by  con- 
sent. The  only  remaining  controversy  concerns  the  claim 
against  the  estate  of  the  decedent  made  by  the  executor  of 
Catharine  V.  S.  Van  Vleck,  which  claim  is  disputed.  No  con- 
sent in  writing  such  as  is  required  by  the  statute  in  order  to 
justify  the  determination  of  this  disputed  claim  by  the  surro- 
gate has  been  filed  (Code  Civ.  Pro.,  §§  1822,  2743),  and  the 
referee  was  therefore  without  power  to  allow  it.  Notwithstand- 
ing the  expressed  wish  of  counsel  for  all  parties,  made  orally 
upon  the  argument,  that  I  should  pass  upon  the  merits  of  this 
claim,  either  party  could  take  another  position  upon  appeal  and 
defeat  any  decree  upon  the  merits  that  I  might  render.  Tucker 
V.  Tucker,  4  Keyes,  136;  Matter  of  Edmonds,  47  App.  Div. 
229,  231.  I  must  therefore  refuse  to  make  any  adjudication 
upon  the  merits  of  the  claim.  The  exceptions  to  the  referee's 
report  must  be  sustained.  Submit  decree  on  notice. 
Exceptions  sustained. 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  John  A. 
RuTH£BFO&D  and  another,  as  Trustees  under  the  Will  of 
Alfred  G.  Myebs,  Deceased. 

{Surrogate's  Court,  New  York  County,  Filed  November,  1901.) 

Tbust — Meroeb  in  Remainder  Undeb  L.  1893,  Ch.  452;  1897,  Ch.  417, 
§  3 — Right  of  Beneficiaby  of  Only  One-Half  of  the  Income  of  a 
Trust  Fund  to  Have  the  Entire  Corpus  Kept  Intact. 

Tlie  statutes  which  authorize  a  beneficiary  of  the  income  of  person- 
alty, upon  coming  into  the  remainder,  to  release  the  income  and  merge 
the  trust  estate  in  the  remainder  apply  only  to  a  person  who  is 
entitled  to  the  income  by  virtue  of  the  terms  of  the  trust  instrument 
itself  and  therefore  are  inapplicable  to  remaindermen,  after  a  trust 
created  for  the  equal  benefit  of  two  other  persons  and  to  last  until  the 
death  of  the  survivor,  where  *  the  remaindermen  have  merely  been 
declared  entitled,  during  the  life  of  the  survivor,  to  the  undisposed  of 
income  of  the  one  who  died. 

Semhle,  that  if  the  said  statutes  could  in  any  manner  be  deemed 
applicable  fo  such  case,  the  fact  that  the  survivor  was  entitled  to 
one-half  of  the  income  of  the  entire  trust  property  and  could  compel 
execution  of  the  trust,  was  a  property  right  which  could  not  be  taken 
from  the  survivor  in  invitum  and  which  therefore  would  prevent  any 
release  of  the  corpus  without  the  consent  of  the  survivor. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
trustees. 

Hoadly,  Lauterbach  &  Johnson,  for  petitioners;  Foster  & 
Thomson,  for  Committee  of  Louisa  Myers  an  incompetent  per- 
son. 

Fitzgerald,  S. — The  testator  gave  his  personal  property  to 
his  executors  in  trust  to  collect,  invest  and  reinvest  the  same, 
and  pay  the  income  thereof  in  equal  shares  to  his  sisters,  Ma- 
tilda and  Louisa  Myers,  and  he  directed  upon  the  death  of  the 
last  survivor  of  his  sisters  that  one-half  of  the  principal  of  his 
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estate  be  given  to  his  partner,  John  A.  Rutherford,  and  the 
other  one-half  to  be  given  to  William  W.  Rutherford.    Louisa 
Myers  is  still  living.    Matilda,  her  sister,  died  about  two  years 
after  the  testator.    John  A.  Rutherford  and  William  W.  Ruth- 
erford were  adjudged  in  an  action  in  the  Supreme  Court  en- 
titled to  receive  during  the  lifetime  of  Louisa  the  one^half  in- 
come which  remained  undisposed  of  by  the  death  of  her  sister, 
and  they  now  claim,  by  reason  of  their  being  entitled  to  such  in- 
come in  addition  to  the  remainder  in  the  capital  held  by  them, 
that  they  have  acquired  an  absolute  title  to  the  one-half  of  such 
capital,  and  are  entitled  to  the  immediate  possession  of  the 
same.    This  claim  is  based  upon  the  supposed  effect  of  the  stat- 
utes enabling  the  beneficiary  of  the  income  of  a  trust  fund  who 
has  acquired  the  remainder  therein  to  abrogate  the  trust  and 
become  possessed  of  the  fund  (Laws  of  1897,  chap.  417,  §  3; 
Laws  of  1893,  chap.  452).     These  statutes,  in  referring  to  the 
person  entitled  to  the  income  of  a  trust  estate,  have  reference 
to  and  relate  solely,  it  seems  to  me,  to  one  who  is  so  entitled  by 
virtue  of  the  terms  of  the  instrument  creating  the  trust.    Here 
the  claimants  are  not  so  entitled,  but  have  succeeded  to  one-half 
the  income  of  the  tnist  estate  accruing  since  the  death  of  the 
beneficiary  who  had  previously  enjoyed  it,  by  reason  of  its 
not  having  been  disposed  of  intermediate  her  death  and  that  of 
her  sister.     An  interest  in  income  so  acquired  is  not,  in  my 
judgment,  such  an  interest  as  the  statutes  referred  to  have  in 
contemplation,  or  as  would  entitle  its  possessor  to  invoke  the 
benefit  of  their  provisions.    If,  however,  the  statutes  mentioned 
are  to  be  taken  as  applicable  in  the  present  case,  it  is  not  en- 
tirely clear  that  the  right  vested  at  the  time  of  their  enactment 
in  the  survivor  of  the  sisters  to  receive  one-half  of  the  income 
of  the  entire  trust  estate  and  compel  the  execution  of  the  tnist, 
although  the  legal  and  equitable  title  of  the  estate  was  in  the 
trustees,  was  not  such  a  property  interest  as  would  preclude  the 
trustees  or  the  Legislature,  without  the  consent  of  the  benefi- 
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ciary,  from  releasing  from  the  trust  any  part  of  the  property 
which  in  its  entirety  was  devoted  to  the  production  of  the  in- 
come. The  application  to  do  so  is,  for  the  reasons  stated,  de- 
nied. The  value  of  counsel's  services  to  the  trustees  in  procur- 
ing the  resignation  of  one  of  their  number  having  been  agreed 
upon,  reference  back  to  the  referee  for  further  evidence  will  be 
necessary. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Accounts  of  the 
United  States  Teust  Company  of  New  Yoek,  as  Suc- 
cessor Trustee  of  a  Certain  Trust  Created  by  the  First 
Codicil,  to  the  Last  Will  and  Testament  of  Eliphalet 
Wheelee,  Deceased. 

{Surrogate's  Court,  New  York  County,  Filed  "November ,  1901.) 

Conhnoent  Remainoes — "  Issue." 

A  testator  directed  that  after  the  death  of  his  daughter  Emily  the 
principal  of  a  fund,  of  which  she  received  the  income  for  life,  should 
be  divided  '*  equally  to  and  among  my  said  daughters  that  shall  then 
be  living  and  the  issue  of  such  of  my  said  daughters  as  may  have  then 
died  leaving  issue,  such  issue  to  take  the  share  their  parent  would 
have  taken  if  living."     Emily  died. 

Held,  that  the  interests  were  contingent  upon  the  existence  of  such 
remaindermen  when  the  time  for  distribution  arrived  and  that  the 
descendants  of  a  daughter  who  died  before  the  testator  took  nothing. 

That  "  issue  *'  meant  descendants  and  that  the  daughters  and  the 
descendants  of  daughters  who  did  survive  the  testator  were  those 
entitled,  descendants  representing  such  a  deceased  daughter  taking 
per  stirpes. 

Eliphalet  Wheeler,  the  testator,  died  March  15,  1866,  leav- 
ing a  will  and  three  codicils,  which  were  proved  in  the  county 
of  New  York.  The  first  codicil  contained  the  following  pro- 
vision : 
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"  Third.  I  direct  my  said  executors  to  invest  out  of  the 
proceeds  of  the  sale  of  my  real  estate  a  sum  of  money  suflS- 
cient  to  produce  an  annual  interest  or  income  of  five  himdred 
dollars  and  apply  said  interest  or  income  to  the  use  of  my 
daughter  Emily  A.  Spencer  so  long  as  she  shall  remain  sole 
and  unmarried,  and  upon  her  marriage  or  decease  to  pay  and 
divide  the  said  principal  sum  equally  to  and  among  my  said 
daughters  that  shall  then  be  living  and  the  issue  of  such  of 
my  said  daughters  as  may  have  then  died  leaving  issue,  such 
issue  to  take  the  share  their  parent  mould  have  taken  if 
living." 

A  fund  of  $10,000  was  set  apart  by  the  executors,  and  the 
$500  annuity  paid  to  Emily  A.  Spencer,  the  beneficiary,  until 
her  death,  March  22,  1900.  She  left  no  issue.  On  the  29th 
of  March,  1901,  the  present  trustee  was  appointed  for  the 
purpose  of  completing  the  administration  of  the  trust  and 
distributing  the  trust  fund.  No  objections  to  the  account  were 
presented,  and  the  only  question  to  be  determined  is  the  mean- 
ing  of  the  word  "  issue  "  in  the  above-quoted  paragraph.  At 
the  time  of  the  testator's  death,  he  had  eigjht  daughters.  A 
ninth  daughter,  Mrs.  SuUivant,  had  died  before  him,  leaving 
two  children,  who  still  survive.  Of  the  other  seven  daugh- 
ters, only  two  survived  Mrs*  Spencer,  namely,  Mrs.  Yost  and 
Mrs.  Wells.  Five  daugjhters  had  died,  and  their  stocks  are  rep- 
resented by  children,  grandchildren  and  great-grandchildren. 
In  addition,  there  are  various  grandchildren  and  great-grand- 
children whose  parents  are  living.  In  all,  there  are  about 
seventy-six  descendants  of  the  testator's  nine  daughters.  The 
trustee's  contention  was  that  the  eight  daugjhters  who  survived 
the  testator  and  their  issue  are  the  only  persons  entitled  to 
share  in  the  distribution,  and  that  the  word  "  issue,"  as  used 
in  the  first  codicil,  is  limited  to  children  living  at  Mra  Spen- 
cer's death,  of  the  five  daugjhters  who  died  before  her,  and 
that  upon  this  theory  the  fund  should  be  divided  into  sixths 
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and  distributed,  one-sixth  to  the  assignee  of  Mrs.  Yost;  one- 
sixth  to  Mrs.  Wells;  one-sixth  to  the  assignee  of  the  children 
of  Mrs.  Sutton;  one-sixth  to  the  surviving  children  of  Mrs. 
Carpenter;  one-sixth  to  the  surviving  child,  Mrs.  Middleton. 
Clarence  B.  Caldwell,  an  infant,  is  the  great-great-grandson 
of  testator.  He  is  the  only  child  of  his  mother,  Edith  S. 
Caldwell,  deceased,  great-granddaughter  of  testator,  who  was 
one  of  the  children  of  Caroline  E.  Sullivant,  deceased  (grand- 
daughter of  the  testator),  who  was  one  of  the  children  of  Ann 
Louisa  Sutton,  deceased  (a  dau^ter  of  the  testator),  and  the 
only  surviving  issue  of  the  stock  of  his  mother,  who  is  deceased, 
and,  by  his  special  guardian,  claims  to  be  entitled  to  a  disr 
tributive  share  of  the  fund,  as  "  issue  "  of  the  testator. 

Edward  W.  Sheldon,  for  trustee;  James  T.  Lee,  special 
guardian,  for  Clarence  B.  Caldwell,  infant;  Abel  Crook,  for 
Florence  W.  B.  Piatt 

Thomas,  S. — The  interest  of  each  remainderman  in  the 
fund  set  apart  for  the  trust  created  by  the  testator  for  the  bene- 
fit of  his  daughter,  Mrs.  Spencer,  during  her  life,  consisted  in 
a  right  to  share  in  the  distribution  and  division  which  the 
trustee  was  directed  to  make  on  the  death  or  remarriage  of 
Mrs.  Spencer.  Such  interests  were,  therefore,  contingent  upon 
the  existence  of  such  remainderman  when  the  time  for  distri- 
bution arrived.  Matter  of  Crane,  164  N.  Y.  71.  The  as- 
signees of  Caroline  E.  Sullivant  and  of  Mary  S.  Allen  will, 
therefore,  take  nothing.  The  word  "  issue,"  in  its  general 
sense,  imports  descendants  to  an  indefinite  degree.  When  used 
in  relation  to  the  word  "parent,"  it  has  been  sometimes  con- 
strued as  synonymous  with  children,  but  this  rule  of  conetruc- 
tion  has  not  always  been  followed,  and  when  applied  to  wills 
easily  yields  to  slight  considerations  of  probable  testamentary 
intention.     United  States  Trust  Co.  v.  Tobias,  21  Abb,  N.  C. 

24 
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392 ;  Soper  v.  Brown,  136  N.  Y.  244.  I  conclude  that,  as  used 
and  intended  by  the  testator  in  this  case,  the  word  ''  issue  " 
means  "  descendants,"  and  that  in  the  division  now  about  to 
be  made  the  eldest  living  representatives  of  the  stock  of  each 
of  the  testator's  eight  daughters  referred  to  by  him  as  ray 
"  said  daughters,"  and  thus  excluding  the  descendants  of  the 
daughter  who  predeceased  him,  are  entitled  to  share,  those 
representing  a  deceased  daughter  taking  per  stirpes  and  not 
per  capita.  The  decree  proposed  will  be  corrected  to  meet  this 
view  and  again  noticed  for  settlement. 
Decreed  accordingly. 


Matter  of  the  Estate  of  John  Axlex,  Deceased. 

{Surrogate's  Court,  W<iskington  County,  Filed  Noveinher,  1901.) 

Will — Specific  Legacy — A  Piano  is  "  Household  Fubnitube  "  Wrnnx 
Code  C.  P.,  §  2713,  Subd.  4 — Implied  Euscnoix  of  Widow  as  to  Hk» 
Legal  Rights. 

A  piano  is  "household  furniture"  within  Code  C.  P.,  $  2713,  subd. 
4,  relating  to  the  exemption  created  for  the  widow  and  children  of  a 
decedent. 

Where  a  husband  devises  and  bequeaths  to  his  widow  for  life  all 
his  property  except  his  piano,  and  specifically  bequeaths  it  to  his 
granddaughter,  and  the  appraisers  neglect  to  make  any  provision  for 
the  widow  under  Code  C.  P.,  §  2713,  subd.  5,  and  there  is  no  state- 
ment in  the  will  that  the  provisions  for  her  are  in  lieu  of  dower,  and 
she  accepts  them  without  protest  for  many  years,  the  granddaughter 
is  entitled  to  the  piano,  and  the  widow  must  be  deemed  to  have 
elected  to  have  accepted  the  provisions  of  the  will  in  lieu  of  all  her 
statutory  rights,  and  this  because  the  effect  of  her  now  claiming  the 
piano  would  be  to  disappoint  the  will  in  a  particular  material  to  the 
testator. 

Proceeding  by  a  specific  legatee  under  the  will  of  decedent 
for  the  purpose  of  vacating  a  decree  heretofore  entered,  and 
of  modifying  the  inventory  of  the  estate  to  the  end  that  the 
petitioner  may  obtain  an  adjudication  that  a  piano,  the  sub- 
ject of  her  specific  legacy,  be  delivered  to  her. 
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Joseph  B.  McCormick,  for  petitioner,  Emma  McKinney; 
Westfall  &  Hill,  for  executors,  Greorge  H.  Allen  and  another. 

IiroALSBE^  S. —  This  proceeding  is  brought  by  a  specific  leg- 
atee under  the  will  of  the  decedent  for  the  purpose  of  vacating 
a  decree  heretofore  entered,  and  of  modifying  the  inventory 
of  the  estate  to  the  end  that  the  petitioner  may  obtain  an  ad- 
judication that  a  piano,  the  subject  of  her  specific  legacy,  be 
delivered  to  her. 

During  the  pendency  of  the  proceeding,  a  motion  to  di.-^miss 
the  petition  was  made,  argued,  submitted  and  denied. 

The  questions  raised  on  this  motion  are  again  presented  for 
consideration  in  the  briefs  of  counsel  now  filed,  but  I  see  no 
reason  for  changing  the  views  expressed  in  the  memorandum 
heretofore  filed  herein,  and  to  which  I  would  now  refer.  In 
the  will  of  the  testator,  a  piano  is  bequeathed  to  his  grand- 
daughter, Emma  A.  Allen,  who  is  now  married  and  is  the 
petitioner  herein.  The  piano  was  inventoried  by  the  ap- 
praisers; set  apart  by  them  for  the  widow,  is  now  in  her  pos- 
session and  is  claimed  by  her  as  her  property.  The  appraisers 
acted  under  the  provision  of  the  Code  contained  in  subdivi- 
sion 4  of  section  2713,  reading  as  follows :  "  And  other  house- 
hold furniture  not  exceeding  one  hundred  and  fifty  dollars  in 
value/' 

I  have  referred  to  this  inventory  in  what  seems  to  me,  still, 
to  be  fitting  language,  in  the  memorandum  already  mentioned. 

The  total  value  of  the  articles  set  off  to  the  widow  under 
subdivision  4  is  only  $121.95.  Included  in  this  amount  are 
several  articles  of  trifling  value  which  cannot,  however,  be 
claimed  to  be  household  furniture.  The  appraisers  ignored 
the  requirements  of  subdivisions  5  of  section  2713  entirely, 
and  set  apart  nothing  thereunder  for  the  widow. 

Moreover,  in  the  general  inventory,  they  have  included  cer- 
tain articles  of  household  furniture,  which  should  have  been 
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added  to  the  $121.95.  The  amount  would  then,  adopting  the 
most  liberal  construction,  have  been  increased  only  $20.40, 
leaving  still  a  deficiency  in  the  $150  of  "  other  household  fur- 
niture," to  which  the  widow  was  entitled. 

To  satisfy  the  provisions  of  subdivision  4,  only  household 
furniture  can  be  set  ofF.  If  the  piano  was  household  furni- 
ture, and  was  not  disposed  of  by  some  valid  provision  of  tes- 
tator's will,  the  appraisers  had  no  alternative  but  to  include 
it  among  the  articles  enumerated  imder  the  subdivision  in 
question. 

The  first  matter  to  be  considered  here  is  as  to  whether  a 
piano  is  embraced  by  the  term  household  furniture.  I  do  not 
find  that,  in  this  State,  the  question  has  e\'er  been  decided.  In 
other  States,  the  decisions  are  conflicting.  It  has  been  held, 
however,  that  household  furniture  includes  "  all  tiiose  vessels 
and  utensils,  not  fixtures,  which  are  designed  originally  and 
chiefly  for  use  in  the  family,  in  conducting  and  managing 
household  affairs  and  in  the  ornamentation  of  the  house." 
Rawle's  Revision  of  Bouvier,  which  is  of  the  highest  authority 
as  a  law  dictionary,  says,  that  by  this  expression  in  wills,  all 
personal  chattels  will  pass  "  that  may  contribute  to  the  use 
or  convenience  of  the  household  or  the  ornament  of  the  house." 

From  these  definitions  and  the  decisions  relating  generally 
to  this  subject,  I  am  constrained  to  hold  that  a  piano  is  house- 
hold property  under  the  provisions  of  subdivision  4,  section 
2713. 

Finally,  we  are  brought  to  an  examination  of  the  testator's 
will.  In  the  first  clause  he  gives  to  his  wife,  Mandanah  Allen, 
the  "  use,  interest  and  income  of  all  my  property  and  estate, 
both  real  and  personal,  except  my  piano,  during  the  term  of 
her  natural  life." 

The  second  clause  reads  as  follows :  "  I  give,  devise  and  be- 
queath to  my  granddaughter,  Emma  A.  Allen,  daughter  of  my 
son,  John  J.  Allen,  my  piano,   and  I  hereby  empower  my 
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executors  hereinafter  named  to  give  said  piano  to  her  imme- 
diately after  my  death." 

The  widow  has  received  the  use,  interest  and  income  of  tes- 
tator^s  estate  ever  since  his  decease,  now  many  years  since, 
and  may  be  considered  as  having  accepted  the  2)rovisions  of 
the  will  in  lieu  of  her  legal  rights  in  her  husband's  estate. 

A  wife  is  given  a  contingent  interest  in  so  much  of  the  per- 
sonal property  of  her  husband,  as  is  specified  in  the  statute, 
dependent  only  on  her  surviving  her  husband,  and  the  prop- 
erty being  undisposed  of  during  his  lifetime.  The  husband 
can  no  more  divest  her  of  this  contingent  interest,  by  ^vill, 
than  of  dower  in  his  real  estate.  It  can  be  done  only  by  some 
provision  in  the  vdll,  made  In  her  favor,  whereby  she  is  di- 
rectly or  by  implication  put  to  her  election  either  to  accept 
the  testamentary  disposition,  in  lieu  of  her  dower,  or  to  re- 
ject this  disposition  and  take  the  dower. 

In  the  will  now  under  examination,  the  widow  is  not  put  to 
her  election  by  express  words,  and,  in  their  absence,  it  is  well 
settled  that  she  can  be  obliged  to  elect,  only  when  there  is  a 
dear  incompatibility  arising  on  the  face  of  the  will,  between 
a  claim  under  the  statute  and  a  claim  to  a  benefit  under  the 
will.  The  terms  and  provisions  of  the  will  must  be  such  as 
to  show  an  intention  on  the  part  of  the  testator  to  exclude  the 
claim  of  dower. 

In  Adsit  V.  Adsit,  2  Johns.  Ch.  448,  the  chancellor  says: 
"  The  legsu^  is  not  declared,  by  any  express  words  in  the  will, 
to  be  in  lieu  of  dower.  The  inquiry,  then,  is  whether  such 
an  intention  in  the  testator,  is  to  be  collected  by  clear  and 
manifest  implication  from  the  provisions  of  the  will.  To  en- 
able us  to  deduce  such  an  implied  intention,  the  claim  of  dower 
must  be  inconsistent  with  the  will,  and  repugnant  to  its  dispo- 
sitions, or  some  of  them.  It  must,  in  fact,  disturb  or  disap- 
point the  will."  In  this  case,  dower  was  sustained,  for  every 
bequest  could  take  effect  and  every  disposition  of  the  will  be 
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fulfilled  consistently  with  the  operation  of  the  claim  of  dower. 

In  Vernon  v.  Vernon,  7  Lans.  492,  it  was  held  that  "  The 
widow  is  entitled  to  retain  her  dower  and  all  other  benefits 
given  her  by  the  will,  unless  the  retention  of  her  dower  oper- 
ates to  defeat  some  other  disposition  in  the  will." 

It  seems  to  be  well  settled  by  a  long  line  of  authorities  tliat, 
when  thei'e  is  no  direct  expression  of  intention  to  put  the 
widow  to  her  election,  the  question  is,  does  the  will  contain 
any  provision  inconsistent  with  the  claim  of  dower  ?  Is  there 
a  clear  incompatibility  on  the  fac5e  of  the  will  between  a  claim 
of  dower  and  a  claim  to  a  benefit  given  by  the  will  ?  Will  the 
intention  of  the  testator  be  defeated  as  to  some  part  of  the 
property  bequeathed  to  others,  if  the  widow  takes  her  dower 
as  well  as  the  provision  made  for  her  in  the  will  ? 

In  the  present  case,  all  these  questions  must  be  answered  in 
the  affirmative.  There  can  be  no  question  as  to  the  intention 
of  the  testator.  In  the  provision  which  he  makes  for  his  wife, 
he  expressly  excepts  this  piano.  Then  he  bequeaths  it  to  this 
petitioner.  He  goes  even  further,  and  specially  enjoins  upon 
his  executor  its  delivery  to  her.  lie  guarded  the  legacy  to  his 
granddaughter  in  every  way  he  could,  except  by  expressly  stat- 
ing that  the  provision  for  his  wife  was  in  lieu  of  her  dower 
and  other  statutory  rights  in  his  estate. 

It  is  evident,  from  the  reading  of  this  will,  that  the  one  thing 
this  testator  wished  to  do  was  to  give  this  piano  to  his  grand- 
daughter. That  was  uppermost  in  his  mind.  He  not  only  gave 
it  to  her,  but  he  excepted  it  from  the  provision  made  for  his 
wife,  and  enjoined  its  delivery  upon  his  executors.  The  re- 
tention of  the  piano  by  the  widow  disturbs  and  disappoints  the 
will  at  its  most  vital  point,  and  is  utterly  repugnant  and  incon- 
sistent with  that  provision  of  the  will  which  evidently  was  the 
one.  in  which  the  testator  was  the  most  concerned. 

A  decree  should  be  entered  herein  in  accordance  with  the 
prayer  of  the  petition. 

Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  Acoount  of  Calvin  F. 
Babbeb^  as  Executor  of  the  La»t  Will  and  Testament  of 
Thomas  N.  Dwybb,  Deceased. 

{Surrogate's  Court,  Kings  County,  Filed  December,  1901.) 

Judicial   Settlement — ^Tbust   vh   Pebsonalty — ^Mebgeb   in   Remainder 
Undeb  L.  1897,  Ch.  417,  §  3. 

A  beneficiary  of  the  income  of  a  testamentary  trust  in  personalty, 
enduring  for  his  life  or  a  shorter  term  in  the  discretion  of  the  trustee, 
and  entitled  to  the  undisposed  remainder  as  the  only  next  of  kin  of  the 
testator,  has  an  absolute  right  under  L.  1897,  ch.  417,  §  3,  to  determine 
the  trust,  and  obtain  possession  of  the  corpus,  by  releasing  his  inter- 
est in  the  income,  and  the  court  has  no  discretion  in  the  matter. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
an  executor. 

James  and  Thomas  H.  Troy,  for  executor;  William  D. 
Veeder,  for  objector. 

• 

Abbott,  S. — The  estate  vested  in  the  trustee  is  limited  to 
the  period  of  the  life  of  Frank  J.  Dwyer,  and  in  the  discretion 
of  the  trustee  may  be  sooner  terminated.  The  remainder  is  un- 
disposed of  by  the  will  and  vested  at  once  in  the  testator's  only 
next  of  kin,  Frank  J.  Dwyer. 

Thus  the  conditions  prescribed  by  section  3  of  the  Personal 
Property  Law  (Laws  of  1897,  chap.  417)  are  all  fulfilled.  We 
have  a  beneficiary  of  a  tru-st  for  the  receipt  of  the  income  of 
personal  property,  who  is  entitled  to  a  remainder  in  the  prin- 
cipal fund,  subject  to  his  beneficial  estate  for  life  or  a  shorter 
term.  The  statute  provides  that  under  these  circumstances  the 
beneficiary  may  release  his  interest  in  the  income,  and  there- 
upon the  estate  of  the  trustee  shall  cease,  and  the  trust  estate 
merges  in  the  remainder. 
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The  release  prescribed  by  the  statute  has  been  executed  and 
the  trust  estate  has  merged  in  the  remainder. 

I  fully  appreciate  the  force  of  the  argument  of  the  learned 
counsel  for  the  trustee  as  to  the  extreme  undesirability  of  turn- 
ing over  the  principal  fund  to  the  beneficiary.  I  have  no  dis- 
cretion in  the  matter,  however.  The  beneficiary  has  executed  a 
proper  release  in  consequence  of  which  the  trust  estate  has  al- 
ready merged  in  the  remainder. 

Decree  may  be  presented  in  accordance  herewith  on  two  days* 
notice. 

Decreed  accordingly. 


Matter  of  the  Proceedings  for  the  Assessment  of    Collateral 
Tax,  on  the  Estate  of  Alexandbb  J.  Wosmseb^  DeoeaBed. 

(Surrogate's  Court,  New  York  County,  Piled  December,  1901.) 

TBANSFEtt  Tax — Powers  of  Afpbaiseb  in   New   Yosk   Countt — ^Debts 
Deductible. 

A  transfer  tax  appraiser  of  the  county  of  New  York  may  hear  evi- 
dence in  regard  to  the  decedent's  debts,  but  only  such  of  them  are  de- 
ductible as  could  have  been  enforced  against  the  estate  had  payment 
been  resisted  by  it. 

Proceedings  upon  the  report  of  an  appraiser. 

Hoadly,  Lauterbach  &  Johnson,  for  executor;  Edward  H. 
Fellows,  for  comptroller. 

Fitzgerald,  S. — Debts  which  are  allowable  as  a  deduction 
from  the  taxable  estate  are  only  such  as  could  have  been  en- 
forced against  the  estate  if  payment  had  been  resisted.  Mat- 
ter of  Gould,  19  App.  Div.  352.  While  it  has  been  held  in 
other  counties  that  an  appraiser  cannot  hear  evidence  in  regard 
to  the  debts  of  the  deceased,  funeral  expenses  and  eixpenses  of 
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iidminidtration,  but  that  deductions  therefor  must  be  made  by 
the  surrogate  (Matter  of  Millward,  6  Misc.  Rep.  426 ;  Matter 
of  Ludlow,  4  id.  594),  it  has  always  beeu  the  practice  in  this 
county  for  the  appraiser  to  receive  such  evidence  as  might  bo 
submitted  to  him  to  establish  claims  for  deduction,  and  his 
conclusions  have  been  adopted  by  the  court,  unless  objection 
was  made  thereto  or  they  were  palpably  improper.  This 
method  of  procedure  has  manifest  advantages,  and  I  see  no 
reason  for  changing  it.  In  this  proceeding,  practically  no  evi- 
dence was  introduced  before  the  appraiser  to  sustain  the  very 
large  deduction  made  for  alleged  debts,  notwithstanding  the 
assets  amounted  to  more  than  eight  hundred  thousand  dollars, 
and  the  allowances  reduced  the  estate  below  the  taxable  limit. 
The  matter  will  be  remitted  to  the  appraiser  to  receive  such 
proof  as  may  be  offered  as  to  the  deductions  claimed. 
Decreed  accordingly. 


P 
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Matter  of  the  Probate  of  a  Paper  Offered  for  Probate  as  the 
Last  Will  and  Testament  of  Isaac  Beiffeld^  Deceased,  and 
Alleged  to  have  been  Destroyed  During  his  Lifetime. 

{Surrogated 8  Court,  Alhany  County,  Filed  December,  1901.) 

SvBBooATE — His  Jubisdiction  to  Pbobate  a  Destboyed  Will — Code  C.  P., 
(S  1865,  2621. 

A  surrogate  cannot  admit  a  destroyed  wiU  to  probate  unless  the 
will  was  in  existence  at  the  testator's  death  or  was  fraudulently  de- 
stroyed in  his  lifetime,  and,  hence,  an  accidental  destruction  of  the 
will  without  his  knowledge  or  consent  while  he  was  living  and  the  will 
was  in  the  care  of  a  custodian  is  not  enough  to  confer  jurisdiction. 

Proceedings  for  probate  of  will,  accidentally  destroyed  dur- 
ing the  lifetime  of  the  decedent. 
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Henry  E,  Stem,  for  Moms  Coplon,  eiLecutor;  Martin  D. 
Conway,  special  guardian,  for  minor  children,  proponents; 
Charles  Irving  Oliver,  for  Bella  Reiffeld,  contestant. 

FiTTs^  S. — Isaac  Reiffeld  died  at  the  city  of  New  York  on 
the  loth  day  of  August,  1901,  being  at  the  time  of  his  death 
a  resident  of  the  city  and  county  of  Albany ;  on  the  13th  day  of 
June,  1901,  he  executed  at  the  city  of  Albany  his  last  will  and 
testament,  by  the  terms  of  which  he  bequeathed  the  proceeds 
of  two  beneficiary  life  certificates,  and  appointed  Morris  Cop- 
lon as  executor  of  the  will.     The  testator  delivered  the  will  to 
one  Harris  Sherman,  a  tailor  and  retail  merchant,  residing  on 
South  Pearl  street,  in  this  city,  for  custody  and  safe  keeping. 
Mr.  Sherman  deposited  the  will  in  a  drawer  of  a  desk  at  his 
store  shortly  after  its  receipt,  and  the  same  remained  there  un- 
til its  destruction  by  fire  on  the  2d  of  July,  1901 ;  on  that  date 
the  store  and  building  occupied  by  Mr.  Sherman  were  totally 
destroyed  by  fire,  including  the  desk  in  which  this  will  was 
contained  and  the  contents  thereof;  that  the  drawer  of  the 
desk  containing  the  will  was  locked  and  the  key  in  the  posses- 
sion of  Mr.  Sherman,  and  he  testified  that  he  saw  the  will  on 
the  morning  of  the  fire.    At  the  time  of  the  execution  of  Ais 
will  Mr.  Reiffeld  was  suffering  from  tuberculosis  and  within 
ten  days  of  the  execution  of  this  instrument  departed  for  the 
city  of  New  York  and  from  there  went  to  Denver,  Colorado, 
and  finding  that  the  climatic  conditions  there  existing  did  not 
benefit  his  health,  returned  to  the  city  of  New  York  and  died 
within  a  short  time  after  his  arrival.    There  is  no  proof  to  in- 
dicate that  Mr.  Reiffeld  was  informed  of  the  destruction  of 
this  will  or  had  notice  of  its  destruction  at  the  time  of  his 
death.     The  fire  was  of  an  accidental  character.     Upon  the 
hearing  in  this  proceeding  the  provisions  of  the  will  were 
clearly  established  by  the  subscribing  witnesses  to  the  will  and 
Mr.  McGraw  who  drafted  the  same.     This  proceeding  is  in- 
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stituted  under  section  2621  of  the  Code  of  Civil  Prooedure, 
whioh  provides  as  follows :  "  A  loet  or  destroyed  will  can  be 
admitted  to  probate  in  a  Surrogate's  Court,  but  only  in  a  case 
where  a  judgment  establishing  the  will  could  be  rendered  by 
the  Supreme  Court,  ae  prescribed  in  section  1866  of  this  act." 

Section  1865  provides  as  follows: 

"  §  1865.  Proof  of  lost  will  in  certain  cases. — But  the  plain- 
tiff is  not  entitled  to  a  judgment,  establishing  a  lost  or  de- 
stroyed will,  as  prescribed  in  this  article,  unless  the  will  was  in 
existence  at  the  time  of  the  testator's  death,  or  was  fraudulently 
destroyed  in  his  lifetime ;  and  its  provisions  are  clearly  and  disr 
tinctly  proved  by  at  least  two  credible  witnesses,  a  correct  copy 
or  draft  being  equivalent  to  one  witness." 

A  will  destroyed  during  the  lifetime  of  a  testator,  in  order  to 
be  admitted  to  probate,  must  be  shown  to  have  been  fraudu- 
lently destroyed.  "  Fraud  "  is  defined  by  the  Standard  Dic- 
tionary in  its  legal  aspect  as  "  any  artifice  or  deception  prac- 
ticed to  cheat,  deceive  or  circumvent  another  to  his  injury." 
(2)  "  Any  act,  omission  or  concealment  that  involves  a  breach 
of  duty,  trust  or  confidence  and  which  is  injurious  to  another 
or  by  which  an  undue  advantage  is  taken  of  another." 

"  Fraudulent "  is  defined  objectively  as  "  based  on  proceed- 
ing from  or  characterized  by  fraud." 

"  Fraudulently  "  is  an  adverb  of  the  same  meaning  and  is 
here  used  to  characterize  the  manner  of  destruction  intended  by 
the  statute. 

Here  was  no  fraudulent  destruction  such  as  is  provided  for 
by  statute,  but  only  an  accidental  destruction  for  which  no  pro- 
vision is  made. 

The  title  to  all  property,  real  and  personal,  vests  primarily 
in  the  sovereign  State  upon  the  death  of  the  owner  and  can  only 
be  devised  or  bequeathed  in  the  manner  and  to  the  extent  pro- 
vided by  statutes  which  are  to  be  strictly  construed,  so  that  I 
must  determine,  as  a  matter  of  law,  that  the  accidental  destruc- 
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tion  of  this  instrument  now  offered  for  probate  was  fraudulent. 
I  am  unable  to  arrive  at  such  a  conclusion.  The  authorities 
referred  to  by  the  proponents  do  not,  in  my  judgment,  so  decide. 
The  will  was  destroyed  accidentally  without  the  consent  or 
knowledge  of  the  testator,  and  by  a  failure  to  admit  this  instru- 
ment to  probate  a  different  disposition  will  be  made  of  his 
property  than  he  intended.  As  I  construe  the  statute  and  con- 
strue the  term  "  fraudulently "  as  applicable  thereto,  it  ap- 
pears to  me  that,  in  order  to  come  within  the  lines  thereof,  there 
must  be  some  intervening  human  agency  in  motion,  or  set  in 
motion,  to  have  brought  about  its  destruction.  I  am  unable  to 
see  how  the  mere  accidental  destruction  of  this  instrument, 
through  the  fault  of  no  one,  through  the  active  agency  of  no 
one,  can  be  construed  or  deemed  of  such  a  fraudulent  character 
as  to  permit  of  the  application  of  this  statute.  Accordingly 
this  application  for  the  probate  of  this  paper  as  the  last  will 
and  testament  of  Isaac  Reiffeld,  deceased,  the  9ame  having 
been  accidentally  and  not  fraudulently  destroyed  during  his 
lifetime,  is  denied,  and  a  decree  can  be  entered  to  that  effect. 
Probate  denied. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  William 
B.  Davenport,  Public  Administrator  of  the  County  of 
Kings,  as  Administrator  of  the  Goods,  Chattels  and  Credits 
which  were  of  Walter  W.  Smyser,  Deceased. 

{Surrogates  Court,  Kings  County,  Filed  December,  1901.) 

Statute  of  Distributions — Construction  of  Code  C.  P.,  S  2732,  Subd. 
12,  AS  AifD.  IN  1898. 

The  only  purpose  of  the  amendment,  made  in  1898  to  Code  C.  P., 
§  2732,  subd.  12,  admitting,  in  personalty,  representations  among  col- 
laterals as  in  real  estate,  was  to  remove  the  former  restriction  for- 
bidding representation  after  brothers  anl  sisters'  children;  and  it  ifr 
still  the  law  that,  where  the  intestate  leaves  no  widow,  child,  descend-  j 
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ant,  father,  mother,  brother  or  sister,  the  next  of  kin  of  equal  degree 
and  the  legal  representatives  of  the  deceased  next  of  kin  of  that 
degree,  without  the  former  limitation,  take  the  entire  personal  estate. 

Proceedings  upon  the  judicial  settlement  of  the  account  of 
William  B.  Davenport,  public  administrator  of  the  county  of 
Kings,  as  administrator,  etc.,  of  Walter  W.  Smyser,  deceased. 

Fi^derick  H.  Chase,  for  public  administrator;  Bobinsoii, 
Biddle  &  Ward,  for  Suean  Smyser. 

Abbott,  S. — I  am  asked  to  construe  the  statute  of  distribu- 
tions for  the  purpose  of  determining  to  whom  the  personal  es- 
tate of  Walter  W.  Smyser,  deceased,  should  be  paid. 

The  intestate  left  him  surviving  and  claiming  a  share  of  his 
personal  estate  his  paternal  grandmother,  Susan  Smyser;  an 
aunt,  his  father's  sister,  Lydia  E.  Herr;  an  aunt,  his  father's 
sister,  Savilla  Baughman;  a  cousin,  Harry  F.  Smyser,  son  of 
his  father's  deceased  sister;  and  Edward  D.  Coe,  a  half  brother 
of  his  mother. 

Under  the  provisions  of  the  Statute  of  Distributions  (Code 
Civ.  Pro.,  §  2732,  subds.  5,  10,  11,  12),  it  is  dear  that  prior 
to  the  amendment  of  subdivision  12  in  1898  the  paternal  grand- 
mother, Susan  Smyser,  would  have  been  entitled  to  the  entire 
personal  estate.  Bogert  v.  Eurman,  10  Paige,  496 ;  Sweezey  v. 
Willis,  1  Bradf.  496 ;  Hill  v.  Nye,  17  Huir,  457. 

Prior  to  the  amendment  of  1898  subdivision  12  provided: 
"  No  representation  shall  be  admitted  among  collaterals  after 
brothers'  and  sisters'  children."  It  now  provides :  "  Represen- 
tation shall  be  admitted  among  collaterals  in  the  same  manner 
as  allowed  by  law  in  reference  to  real  estate." 

The  only  purpose  of  the  amendment  was  to  remove  the  limi- 
tation prescribed  by  the  former  provision ;  in  all  other  respects 
the  law  remains  the  same.  It  is  still  the  law  that  next-of-kin  of 
equal  degree  and  their  legal  representatives,  that  is,  the  per- 
<«onal  representatives  of  any  such  deceased  next-of-kin  without 
the  limitation  formerly  prescribed  by  subdivision  12,  are  en- 


382     SURROGATE'S  COURT  REPORTS. 

titled  to  the  entire  personal  estate  where  no  widow,  child  or 
descendant,  father,  mother,  brother  or  sister  survived  the  in- 
testate. 

For  the  purpose  of  determining  what  legal  representatives 
are  entitled  to  a  share  in  the  estate,  we  must  first  ascertain  who 
are  next-of-kin,  that  is,  nearest  of  kin  to  the  intestate.  Susan 
Smyser,  the  intestate's  grandmother,  is  only  two  degrees  re- 
moved from  the  intestate,  and  is  therefore  the  nearest  of  kin, 
and  determines  the  class,  grandparents.  Therefore,  grandpar- 
ents and  the  personal  representatives  of  deceased  grandparents 
are  entitled  to  share  in  the  personal  estate. 

The  class  originally  consisted  of  four  grandparents — two  pa- 
ternal and  two  maternal.  It  appears  by  the  account  and  stipu- 
lation filed  that  no  maternal  grandparents  survived  the  intes- 
tate ;  one  personal  representative  of  both  maternal  grandparents 
survived  the  intestate,  namely,  Edward  D.  Coe. 

He  succeeds  to  two  full  shares  of  the  personal  estate  and  is 
entitled  to  one-half. 

On  the  father's  side  there  survived  the  intestate,  a  grand- 
mother and  the  personal  representatives  of  a  deceased  grand- 
father. Accordingly  the  share  of  the  estate  represented  by  the 
paternal  grandparents  must  be  divided  into  two  parts,  one  rep- 
resenting the  share  of  Susan  Smyser,  the  paternal  grandmother, 
and  the  other  representing  the  personal  representatives  of  the 
deceased  paternal  grandfather.  The  descendants  of  the  de- 
ceased grandfather  are  two  daughters,  Lydia  E.  Herr  and 
Savilla  Baughman,  and  the  son  of  a  deceased  daughter  of  intes- 
tate's grandfather,  Harry  F.  Smyser. 

My  conclusion  is  that  Edward  D.  Coe  is  entitled  to  one-half, 
Susan  Smyser  to  one-quarter  and  Lydia  E.  Herr,  Savilla 
Baughman  and  Harry  F.  Smyser  are  each  entitled  to  one- 
twelfth  of  the  personal  estate.  See  Matter  of  Healy,  27  Miso. 
Rep.  352. 

Let  decree  be  presented  accordingly  on  two  days'  notice. 

Decreed  accordingly. 
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Matter  of  the  Contested  Probate  of  the  Will  of  Eugene  G. 

Ceugeb^  Deceased. 

{Surrogate's  Court,  New  York  County,  Filed  December,  1901.) 

1.  Will — ^Testamentabt  Capacity — Proof  op  Foreign  Will  of  Person- 

alty, Under  Code  C.  P.,  §  2611.  • 

Where  a  foreign  holographic  will  relating  to  personalty  and  without 
witnesses  was  attacked  for  lack  of  testamentary  capacity  in  that  the 
testator  then  had  a  progressive  disease  accompanied  by  paralysis  of 
the  speech  and  of  the  limbs,  tremulousness  of  the  hands  and  a  gradual 
weakening  of  the  powers,  the  surrogate  considered  it  an  important 
circumstance,  in  favor  of  the  will,  that  it  was  intelligently  constructed 
and  that  its  handwriting  did  not  exhibit  much  tremor  or  physical 
decay. 

2.  Sake — Residence  Distinguished  from  Citizenship. 

Evidence  deemed  sufScient  to  show  that  the  testator  was  **  not  a 
resident  of  the  State"  within  Code  C.  P.,  S  2611,  although  a  citizen 
thereof;  that  he  was  a  resident  of  Fontainebleau,  France;  that  his 
will  was  executed  "  according  to  the  laws  of  the  testator's  residence/' 
and  was  therefore  entitled  to  probate  in  the  State  of  New  York. 

3.  Saue — Bequest  to  Mistress. 

A  will  making  his  mistress  of  seven  years'  standing  "  universal 
legatee,"  reduced  as  to  benefit  by  the  Civil  Code  of  France  in  view  of 
his  leaving  three  legitimate  children  to  one-quarter  of  the  estate,  sup- 
ported as  a  reasonable  provision  for  the  mistress. 

Proceedings  upon  the  probate  of  a  will. 

Charles  E.  Lydecker  (J.  Hampden  Dougherty,  William 
Morton  Grinnell  and  Francis  M.  Applegate  of  counsel),  for 
proponent;  Ward,  Hayden  &  Satterlee,  for  general  guardian, 
contestant. 

Thomas,  S. — The  paper  propounded  for  probate  as  a  will 
of  personal  property  is  in  holographic  form  and  without  wit- 
nesses. It  is  dated  at  Fontainebleau,  France,  on  May  29,  1896, 
and  is  in  the  French  language,  and  purports  to  constitute  the 
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proponent  the  "  universal  legatee  "  of  the  decedent  and  to  leave 
to  her  hid  entire  estate.  The  decedent  died  at  Fontainebleau 
on  April  4,  1898,  being  then  about  forty-two  years  of  age.  The 
proponent  had  lived  with  him  as  a  wife  for  about  six  years  be- 
fore his  death,  but  was  never  married  to  him,  and  during  the 
whole  of  that  time  he  had  a  wife.  The  con^testant  is  the  general 
guardian  of  thiiee  children  by  his  first  marriage.  It  is  quite 
clear  that  the  propounded  paper  does  not  in  any  way  conform 
to  the  requirements  of  the  law  of  this  State  os  to  its  method 
of  execution,  and  it  can  be  sustained,  if  at  all,  only  as  a  French 
will,  executed  in  France  by  a  resident  of  that  country.  By 
the  law  of  France :  ^'  A  holographic  will  shall  not  be  valid  un- 
less it  is  wholly  written,  dated  and  signed,  in  the  hand  of  the 
testator.  It  is  not  subject  to  any  other  formality."  Civil  Code 
of  France,  §  970.  On  the  part  of  the  proponent  it  ie  alleged 
that  the  paper  in  question  was  wholly  written,  signed  and  dated 
by  the  decedent,  and  the  contestant  endeavored  to  establish  that 
it  was  in  all  respects  a  forgery.  On  this  issue  I  must  determine 
in  favor  of  the  genuineness  of  the  document.  The  proof  is  that 
it  was  handed  for  safekeeping  by  the  decedent  to  a  French 
notary  in  the  fall  of  1896,  and  that  he  spoke  of  having  made 
such  a  will  to  other  persons.  The  notary  was  a  public  officer, 
one  of  whose  principal  duties  was  to  act  as  a  custodian  of  pa- 
pers affecting  rights  of  property.  He  is  not  impeached,  and  it 
is  not  shown  that  he  would  have  served  his  personal  interests 
by  becoming  a  party  to  a  conspiracy  to  concoct  or  enforce  a 
forged  will.  The  evidence  against  the  paper  was  mainly  that 
of  persons  familiar  with  his  handwriting,  and  of  experts  in 
handwriting,  and  testimony  of  a  similar  kind  was  also  offered 
by  the  proponent.  The  expert  testimony  was  interesting  and 
served  to  direct  my  attention  to  the  peculiarities  of  the  penman- 
ship of  the  decedent  and  led  me  to  a  close  examination  of  the 
disputed  paper.  After  such  examination  and  after  making  a 
comparison  of  the  writing  in  question  with  the  other  writings 
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shown  to  be  genuine,  I  am  of  the  opinion  that  the  paper  pro* 
pounded  was  written  by  the  decedent.  The  testamentary  ca- 
pacity of  the  decedent  was  also  called  in  question.  On  this  is- 
sue the  testimony  offered  is  entirely  incapable  of  being  har- 
monized. The  decedent,  at  some  time  prior  to  1896,  became 
affected  with  a  disorder  of  some  kind,  which  was  progressive  in 
its  effects,  and  which  finally  ended  in  his  death  in  April,  1898. 
Among  the  symptoms  were  a  paralysis  of  speech,  and  of  the 
limbs,  and  a  gradual  weakening  in  physical  and  mental  power. 
Tremulousness  of  the  hands,  inducing  a  shaking  handwriting, 
was  also  a  symptom.  As  to  this  general  condition  the  witnesses 
are  in  substantial  accord,  but  as  to  whether,  on  April  29,  1896, 
the  disease  had  so  far  advanced  as  to  make  the  decedent  in- 
capable at  that  time  to  make  an  intelligent  disposition  of  his 
estate,  the  differences  are  radical.  The  great  bulk  of  the  evi- 
dence is  in  favor  of  testamentary  capacity.  I  am  also  aided  by 
the  instrument  itself,  which  shows  intelligence  in  construction, 
and  the  writing  of  which  does  not  exhibit  much  of  tremor  or 
physical  decay.  I  decide  that  the  decedent  had  sufficient  testa- 
mentary capacity.  No  proof  was  offered  on  which  a  finding 
that  the  paper  was  procured  fraudulently  or  by  undue  inflence 
could  be  based.  The  fact  that  the  chief  beneficiary  was  the 
mistress  of  the  testator  might  have  weight  under  some  circum- 
stances, though  not  all  controlling;  but,  under  all  of  the  facts 
appearing,  the  paper  is  not  at  all  unreasonable,  and  may  fairly 
be  inferred  to  express  the  wishes  of  the  decedent.  By  section 
2611  of  the  Code  of  Civil  Procedure,  "  a  will  of  personal  prop- 
erty, executed  by  a  person  not  a  resident  of  the  State,  accord- 
ing to  the  laws  of  the  testator's  residence,  may  be  proved  as 
prescribed  "  by  our  statute.  If,  therefore,  Mr.  Cruger  was, 
at  the  time  of  making  the  paper  in  question,  not  a  resident  of 
this  State,  but  a  resident  of  Fontainebleau,  in  France,  and  con- 
tinued so  to  be  a  i-esident  of  France  to  the  time  of  his  deaths 
and  the  paper  propounded  was  executed  according  to  the  laws 
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of  Frauce,  it  must  be  admitted  to  probate  here  as  a  will  of  per- 
sonal property.  In  determining  these  questions  the  terms 
**  resident "  and  '*  residence  "  as  used  in  our  statute  must  be 
used  in  the  sense  in  which  those  words  were  used  by  our  legis- 
lators and  as  defined  by  our  courts.  As  so  used  a  resident  of  a 
place  is  an  inhabitant  of  that  place  who  has  a  fixed  intention  to 
remain  there.  The  "'  residence  ''  must  be  equivalent  to  "  domi- 
cile," and  must  include  both  actual  residence  and  intention. 
Dupuy  V.  Wurtz,  53  N.  Y.  556 ;  Mitchell  v.  United  States,  21 
Wall.  450;  Moorehouse  v.  Lord,  10  H.  L.  Gas.  272.  It  is, 
however,  something  less  than  or  different  from  citizenship  or 
nationality,  and  a  citizen  of  the  United  States  and  of  the  State 
of  Xew  York  may  well  be  a  resident  of  any  other  country  in 
the  world.  Dupuy  v.  Wurtz,  supra.  Mr.  Cruger,  the  decedent, 
was  born  in  Florence,  Italy,  in  1850,  his  parents  being  Ameri- 
can citizens  who  were  married  in  Europe  and  who  continued 
to  reside  then?  until  they  died,  the  father  in  1866  and  the 
mother  in  1873.  He  was  educated  in  France  until  the  out- 
break of  the  Franco-Prussian  war  in  1870,  when  he  was 
brought  to  America.  He  received  some  schooling  at  Peekakill, 
in  this  State,  and  in  1872,  he  was  appointed  a  cadet  at  the 
United  States  Xaval  Academy  at  Annapolis,  as  an  American 
citizen,  residing  in  Dutchess  county,  New  York.  He  was  dis- 
charged from  the  Naval  Academy  in  1873,  and  went  to  Europe 
to  join  his  mother.  His  mother  died  in  that  year,  and  he  was 
again  brought  to  America.  He  was  first  in  Dutchess  county 
with  relatives,  and  subs(»quently  came  to  New  Y^ork  city,  where 
he  was  residing  when  he  reached  his  majority,  in  1877.  He 
was  for  a  time  a  clerk  in  his  uncle's  real  estate  office  in  this 
city,  and  for  some  years  prior  to  1880,  he  was  an  officer  in  the 
National  Guard  of  the  State  of  York.  In  1880  he  was  married 
and  went  to  live  in  the  residence  of  his  father-in-law  in  the 
city  of  New  York.  In  1881  he  registert^d  as  a  voter  in  the  city 
of  New  York  and  voted  at  the  election  held  during  that  year. 
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He  continued  to  reside  in  this  city  for  several  years,  during 
which  time  his  three  children,  the  contestants  in  this  proceed- 
ing, were  bom.    In  January,  1887,  the  marriage  between  him 
and  the  mother  of  the  contestants  was  dissolved  by  a  judgment 
of  the  Supreme  Court  of  the  State  of  New  York,  in  an  action 
brought  by  her  on  statutory  grounds,  and  the  custody  of  the 
infant  children  was  awarded  to  her.     These  facts  require  the 
inference  that,  up  to  January,  1887,  Mr.  Cruger  was  legally 
domiciled  in  this  State.  The  question  is  then  presented  whether 
that  domicile  was  lost  and  a  new  domicile  was  acquired  by  his 
subsequent  acts.     After  his  divorce,  and  in  March,  1887,  Mr. 
Cruger  was  married  for  a  second  time  in  London,  to  a  lady 
whose  home  had  been  in  New  York.     Shortly  after  his  second 
marriage  he  returned  with  his  wife  for  a  brief  stay  in  New 
York,  but  shortly  went  with  her  to  Europe,  where  they  lived 
a  more  or  less  roving  life,  traveling  about  Europe,  in  a  villa  at 
Paris  and  in  a  hotel  at  Fontainebleau,  until   1891,  when   a 
separation  was  had  between  them.    Mr.  Cniger  then  seems  to 
have  formed  his  relation  with  the  proponent,  and  he  thereafter 
lived  with  her  until  his  death.    For  a  year  or  more  the  couple 
appear  to  have  traveled  from  place  to  place,  living  in  hotels 
and  furnished  lodgings,  mainly  in  France.     In  March,  1893, 
Mr.  Cruger  hired  a  furnished  house  known  as  "  The  Made- 
leine," at  Fontainebleau,  for  a  term  ending  with  October  of 
that  year.     After  the  expiration  of  that  lease  he  made  a  trip 
to  Africa  with  the  proponent,  returning  to  Fontainebleau  in 
the  spring  of  1894,  when  ho  took  a  new  lease  of  "  The  Made- 
leine "  from  May  15  to  November  1,   1894.     The  winter  of 
1894-95  was  spent  elsewhere,  but  in  May,  1895,  Mr.  Cruger 
leased  a  furnished  house  at  Fontainebleau  for  a  vear  from  June 
1,  1895.     This  lease  seems  to  have  been  renewed  from  time  to 
time;  the  feeble  health  of  Mr.  Cniger  or  some  other  reason 
f^eems  to  have  induced  him  to  refrain  from  traveling,  and  in 
this  house  he  died  on   April   4,   1898.     In   these   furnished 
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houses  at  Fontainebleau  Mr.  Cniger  gathered  the  souvenirs  of 
his  travels;  he  supplied  himself  with  horses  and  carriages  and 
dogs;    he   superintended   the    cultivation   of   his   garden   and 
amused  himself  with  driving  and  with  riding.     His  means  of 
support  always  came  from  his  uncle  in  New  York,  who  man- 
aged his  estate,  but  he  was  greatly  attached  to  France  and  to 
French  methods  of  living,  and  he  was  very  fond  of  his  home  at 
Fontainebleau  and  of  its  surroundings.     His  declarations  of 
intent  to  remain  at  Fontainebleau  for  the  rest  of  his  life,  and 
the  expressions  of  his  wish  to  be  buried  in  France  beside  his 
mother,  were  made  to  so  many  people  that  I  must  find  as  a  fact 
that  he  had  elected  to  live  and  to  die  there  and  to  abandon  his 
American  domicile.     In  the  French  law  the  tenn  "  domicile,'^ 
in  the  fullest  sense  of  that  term  as  there  used,  means  something 
in  the  nature  of  nationality  or  citizenship  and  can  only  be  ob- 
tained by  an  authorization  by  a  decree.     French  Civil  Code, 
§  13.     In  the  absence  of  such  decree  a  foreigner  resident  in 
France  remains  an  alien  for  some  purposes,  other  than  poli- 
tical, no  matter  how  permanent  the  character  of  his  establish- 
ment or  how  fixed  his  intention  of  remaining.     There  is,  how- 
ever, a  sort  of  domicile  recognized  and  called  a  "  domicile  de 
facto/'  which  is  substantially  identical  with  our  "  domicile." 
A  person  residing  in  France,  though  not  a  citizen  and  never 
having  taken  any  step  to  become  a  citizen,  if  his  residence  has 
been  with  intent  to  make  France  his  home  and  fixed  abiding 
place,  is  domiciled  there  "  de  facto,"  and  certain  legal  results 
follow.    Among  these  is  that  after  his  decease  the  administra- 
tion of  his  estate  found  in  France  is  submitted  to  the  tribunals 
of  the  place  of  his  principal  establishment  in  France,  and  the 
validity  of  his  wiU,  considered  as  to  its  form  and  manner  of 
execution,  is  to  be  there  determined.     The  French  law  does 
not  impose  any  condition  of  nationality  or  residence  in  order 
that  a  will  may  be  valid.    In  the  language  of  the  French  Code, 
^^  every  person  can  dispose  of  his  property  by  will."     §  967. 
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The  form  of  execution,  pennitting  holographic  wills  without 
witnesses,  is  the  same  for  citizens  and  aliens,  residents  and 
non-residents,  and  the  application  of  the  French  law  to  such 
wills  is  conditioned  only  upon  the  fact  that  the  testator  must 
have  died  in  France,  leaving  property  there.  The  fact  of  domi- 
cile seems  to  be  important  mainly  for  the  purpose  of  determin- 
ing the  judicial  forum  in  France  which  is  to  direct  as  to  ad- 
ministration of  the  estate  and  pass  upon  disputed  questions. 
It  must  be  borne  in  mind  that  the  only  question  before  me  at 
this  time  is  the  validity  of  the  propounded  paper  as  a  will.  No 
question  of  distribution  of  the  estate  of  the  decedent  on  the 
theory  that  he  died  either  in  whole  or  in  part  intestate  is  pre- 
sented, and,  since  the  questions  which  would  control  such  dis- 
tribu4;ion  have  no  bearing  upon  the  principal  issue,  they  will 
not  be  discussed.  The  law  of  this  State  and  the  law  of  France 
agree  in  granting  to  the  owners  of  property  a  right  to  transfer 
such  property  by  will.  In  the  face  of  a  valid  will,  next  of  kin 
have  no  rights  to  share  as  distributees,  under  any  law.  By  our 
statute,  now  in  force,  a  will  of.  personalty,  executed  in  confor- 
mity with  the  law  of  the  place  of  residence  of  the  testator,  is 
valid.  Decisions  of  courts,  based  upon  earlier  and  now  obso- 
lete statutes,  cannot  aid  us.  We  may  not  speculate  upon  the 
wisdom  of  our  law  when  confronted  with  a  plain  duty  to  apply 
it.  I,  therefore,  determine  that  the  propounded  paper  was 
"  executed  by  a  person  not  a  resident  of  the  State,  according  to 
the  laws  of  the  testator's  residence,"  and  that  it  must  be  ad- 
mitted to  probate  as  a  will  of  personal  property.  Code  Civ. 
Pro.,  §  2611.  It  must,  however,  be  limited  in  its  eifect  to 
grant  to  the  beneficiary  named  in  it  no  greater  rights  than  the 
law  of  France,  to  which  it  owes  all  of  the  force  that  it  has, 
gives  to  it.  In  the  language  of  section  2694  of  the  Code  of 
Civil  Procedure,  the  "  force  and  effect "  of  the  testamentary 
disposition  of  his  personal  property  "  are  regulated  by  the  laws 
of  the  State  or  country  of  which  the  decedent  was  a  resident  at 
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the  time  of  his  death.''  By  the  French  Civil  Code,  "  advant- 
ages resulting  from  donations  inter  vivos  or  from  wills  cannot 
exceed  one-half  of  the  property  of  the  person  who  has  made 
such  dispositions,  if  he  leaves  only  one  legitimate  child  at  his 
death;  one-third  if  he  leaves  two  children;  one-fourth  if  he 
leaves  three  or  a  greater  number."  §  913.  Mr.  Cruger  left 
three  legitimate  children,  the  contestants  in  this  proceeding. 
The  force  and  effect  of  the  testamentary  provision  in  the  paper 
to  be  admitted  to  probate  is  to  give  to  the  beneficiary  therein 
named  one-fourth  of  the  personal  estate  and  property  of  which 
he  died  possessed,  and  no  more,  and  the  decree  will  so  adjudge 
and  declare.  No  executor  is  named  in  the  will,  and  the  ques- 
tion as  to  who  is  entitled  to  administration  must  be  determined 
on  an  independent  application.  Settle  findings  and  decree  on 
notice. 

Decreed  accordingly. 


Matter  of  Assessing  and  Determining  the  Transfer  Tax  of  the 

Estate  of  John  P.  Shaheb^  Deceased. 

{Surrogate's  Court,  Herkimer  County,  Filed  December,  1901.) 

Tbaxsfeb  Tax — Deeds  and  Secubities  Placed  in  a  Box  bt  a  Testatob 
But  Not  Delivebed  by  Him  to  the  Pboposed  T^ansfebees. 

Where  a  testator,  after  placing  unrecorded  deeds,  executed  by  him, 
and  securities,  assigned  by  him,  in  envelopes  inscribed  as  the  "  prop- 
erty" of  the  proposed  transferees,  and  after  placing  the  envelopes  in 
a  box,  in  a  bank,  labeled  with  his  name  and  that  of  a  transferee,  con- 
tinues to  control  the  real  estate  and  receive  the  income  of  the  securi- 
ties, the  property  is  subject  to  the  transfer  tax. 

Appeal  from  the  report  of  the  appraiser  under  the  Transfer 
Tax  Act,  and  the  order  entered  thereon. 

Dr.  John  P.  Sharer  of  Little  Falls,  died  in  that  <iity  on  the 
8th  day  of  January,  1899,  leaving  a  last  will  and  testament  by 
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which  after  devising  certain  real  estate  situated  in  Illinois  to  a 
sister  he  disposed  of  hi*s  entire  estate  to  Margaret  Caldwell,  the 
sister  of  his  deceased  wife,  which  will  was  made  in  1894.  Dr. 
Sharer  had  a  metallic  box  at  the  National  Herkimer  County 
Bank  on  the  outside  of  which  was  a  paper  pasted  with  his  name 
on  and  also  the  name  of  Margaret  Caldwell.  After  the  doctor's 
death  there  was  found  in  this  box  an  unrecorded  deed  purport- 
ing to  convey  to  Margaret  Caldwell  and  to  Julia  Caldwell,  an- 
other sister-in-law,  two  lots  on  John  street  in  Little  Falls,  worth 
about  $6,000  and  also  an  unrecorded  deed  purporting  to  convey 
to  the  said  Julia  Caldwell  certain  lots  on  Church  street  in  said 
city  and  an  undivided  one-half  of  a  house  and  lot  on  Albany 
street  worth  about  $5,500,  also  an  executed  assignment  of 
twenty-five  shares  of  the  capital  stock  of  the  National  Herki- 
mer County  Bank  and  one  hundred  shares  of  Missouri  Pacific 
Railroad  stock  and  a  small  mortgage,  to  Julia  Caldwell  and 
two  certificates  of  deposit  amounting  to  $1,300  with  indorse- 
ments on  the  back  thereof  to  pay  to  the  order  of  Julia  Cald- 
well. 

The  several  instruments  were  in  envelopes  on  which  the 
doctor  had  written  "  the  property  of  "  the  proposed  transferee 
(naming  her).  The  deeds  were  executed  before  a  notary  who 
also  signed  as  a  witness  to  execution. 

On  the  appraisal  the  executors  claimed  that  the  title  and 
ownership  of  all  the  property  mentioned  passed  by  the  instm- 
nients  described  to  Margaret  and  Julia  Caldwell.  The  State, 
through  the  county  treasurer,  maintained  that  the  alleged 
transfers  were  incomplete  and  ineffectual  and  invalid  because 
not  delivered  and  if  valid  thev  were  not  intended  to  and  did 
not  take  effect  in  possession  and  enjoyment  until  at  or  after 
the  death  of  Dr.  Sharer  and  were  taxable.  The  appraiser 
finally  reported  all  of  said  property  taxable  and  an  order  was 
entered  confirming  said  report  and  assessing  the  tax. 

From  that  order  this  appeal  was  taken  by  the  executor. 
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C.  J.  Palmer,  for  appellants ;  George  H.  Bunce,  for  County 
Treasurer,  respondent. 

Devendorf,  S. — This  is  an  appeal  by  the  executors  of  the 
last  will  and  testament  of  John  P.  Sharer,  deceased,  from  the 
report  of  the  transfer  tax  appraiser  fixing,  assessing  and  de- 
termining the  transfer  tax  upon  the  property  of  the  above 
named  deceased. 

I  think  the  evidence  taken  under  objection,  of  declaration 
made  by  the  deceased,  was  not  competent,  and  in  arriving  at  a 
decision  herein,  such  evidence  niiay  be  deemed  eliminated  from 
the  record,  and  is  disregarded  accordingly. 

I  have  considered  the  case  carefully  and  am  convinced  that 
the  deceased  never  intended  to  and  in  law  did  not  part  ab- 
solutely with  his  bank  stock,  railroad  stock,  certificates  of  de- 
posit, the  Keller  and  Daily  mortgages  and  the  real  estate  men- 
tioned. 

It  is  true  that  he  signed  certain  papers  which  if  delivered  in 
good  faith  and  followed  by  a  change  of  possession  and  acts  of 
ownership  on  the  part  of  the  transferee  would  be  good  and 
effectual  to  carry  absolute  and  title  away  from  him ;  but  to  all 
the  world  after  the  date  of  the  alleged  delivery  he  continued  to 
be  nnd  remain  the  owner  of  the  property  as  before;  the  prop- 
erty was  not  within  the  reach  of  either  Margaret  or  Julia  Cald« 
well  when  it  went  to  Sharer's  private  box  at  the  bank;  he  re- 
ceived the  income  from  it  and  so  far  as  can  be  determined, 
treated  it  as  his  own;  he  still  exercised  dominion  over  it  and 
did  not  permit  the  transfer  to  take  effect  so  far  as  the  use  or 
control  of  the  property  was  concerned  during  his  life. 

Whatever  may  be  alleged  as  to  the  legality  of  the  execution 
of  the  papers  and  the  alleged  subsequent  delivery  thereof,  yet 
the  property  was  so  managed  and  such  management  acquiesced 
in  by  the  parties  that  the  transfer  if  any  took  effect  after 
Sharer's  death. 
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T  do  not  think  it  can  be  said  that  Julia  or  Margaret  Cald- 
well was  a  purchaser  for  value  of  this  property;  there  are  too 
many  circumstances  and  facts  pointing  in  an  opposite  direc- 
tion. 

If  a  gift  were  claimed  then  it  can  be  surely  asserted  that  the 
supposed  donor  retained  the  property  under  his  control  and 
it  was  within  his  power  to  such  an  extent  as  to  invalidate  the 
gift  theory;  if  a  grant  or  transfer,  then  the  property  was  re- 
tained and  controlled  by  the  grantor  during  his  life  and  never 
actually  took  potential  effect  until  after  his  death. 

I  see  no  reason  to  disturb  the  report  as  returned  by  the  ap- 
praiser, therefore,  I  have  affirmed  the  same  and  a  decree  may 
be  entered  accordingly ;  but  the  10  per  cent,  interest  on  the  tax 
should  not  be  allowed  during  the  time  that  the  proceeding  has 
been  in  litigation. 

Decree  affirmed. 


Matter  of  the  Estate  of  Luctnda  A.  Watson,  Deceased. 

{Surrogate's  Court ,  Oneida  County,  Filed  December,  1901.) 

« 

Transfer  Tax— Exemption  of  Religious  Corporations. 

Th€  Y.  M.  C.  A.  of  Rome,  N.  Y.,  organized  under  L.  1887.  ch.  501, 
and  tbe  Missionary  Society  of  the  Methodist  Episcopal  Church,  created 
by  L.  1839,  ch.  136,  and  the  legislation  relative  thereto  consolidated 
in  L.  1873,  ch.  175,  are  religious  corporations;  and  as  such  are  exempt 
by  section  221  of  the  Tax  Law  of  1896  from  the  transfer  tax  imposed 
by  that  law,  although,  since  the  passage  of  L.  1900,  ch.  382,  §  2,  they 
would  not  be  exempt  from  such  tax  under  subd.  7  of  §  4  of  the  said 
tax  law. 

Affd.  70  App.  Div.  623.    Reversed.     171  N.  Y.  256. 

Appeal  from  order  assessing  transfer  tax. 

R.  S.  Johnson  (C.  R.  Coville,  of  counsel),  for  State  Comp- 
troller; C.  D.  Prescott,  for  Young  Men's  Christian  Association 
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of  Rome,  X.  Y. ;  W.  K.  Harvey,  for  The  Missionary  Society 
of  the  Methodist  Episcopal  Church. 

Calder,  S. — This  is  an  appeal  by  the  State  Comptroller 
from  a  report  of  an  appraiser  and  an  order  thereupon  entered 
in  the  Surrogate's  Office  of  Oneida  county,  March  1,  1901,  in 
the  matter  of  assessing  a  transfer  tax  in  above  eetate  wherein 
it  was  held  that  a  legacy  of  $500  bequeathed  by  the  will  of  de- 
cedent to  the  Young  Men's  Christian  Association  of  Rome,  N. 
Y.,  and  a  legacy  of  $2,000  to  The  Missionary  Society  of  the 
Methodist  Episcopal  Church  were  exempt  from  the  transfer 
tax.  Said  legatees  are  corporations  created  under  the  laws  of 
this  State. 

Testatrix  died  September  12,  1900,  being  at  the  time  of  her 
death  a  resident  of  the  city  of  Rome,  N.  Y. 

By  chapter  908  of  the  Laws  of  1896,  the  tax  laws  of  the 
State  were  consolidated  into  one  act,  consisting  of  twelve  ar- 
ticles and  known  as  the  Tax  Law.  The  tenth  article  refers  to 
taxable  transfers.  Section  220  of  said  article,  among  other 
things,  provides,  that  where  property  is  transferred  by  the  pro- 
vision's of  a  will,  a  tax  of  five  per  cent,  shall  be  imposed  "  upon 
the  transfer  of  any  property,  real  or  personal,  of  the  value  of 
five  hundred  dollars  or  over,  or  of  any  interest  therein,  or  in- 
come therefrom,  in  trust  or  otherwise,  to  persons  or  corpora- 
tions not  exempt  by  law  from  taxation  on  real  or  personal 
property."  Section  4,  subdivision  7  of  said  law  designates, 
among  other  things,  the  religious  and  other  corporations  whose 
real  and  personal  property  is  exempt  from  a  general  tax.  By 
the  above  provisions  said  two  corporations  have  been  exempt 
from  general  taxation  and  from  the  operation  of  the  transfer 
tax  act. 

That  privilege  exi-sted  until  1900,  when  the  Legislature  in 
that  vear  enacted  an  amendment  to  article  10,  known  as  sec- 
tion  2  of  chapter  382,  as  follows:    "  Section  2.    Article  ten  of 
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such  chapter  is  hereby  amended  by  adding  a  section  to  be  sec- 
tion two  hundred  and  forty-three  to  read  as  follows :  "  Section 
243.  Exemptions  in  article  one  not  applicable. — -The  exemp- 
tions enumerated  in  section  four  of  the  tax  law,  of  which  this 
article  is  a  part,  ^hall  not  be  construed  as  being  applicable  in 
any  manner  to  the  provision  of  article  ten  hereof."  Applying 
said  amendment  to  the  provisions  of  section  4  of  the  tax  law, 
it  must  be  held  that  the  privilege  of  exemption  from  the  trans- 
fer tax  heretofore  accorded  said  corporations  was  taken  away, 
and  unless  said  corporations  can  bring  themselves  within  sec- 
tion 221  of  article  10  of  said  law,  which  refers  to  exemptions 
from  said  transfer  tax,  the  legacies  given  them  by  testatrix 
herein  should  be  taxed  at  five  per  centum. 

That  part  of  section  221  necessary  here  to  refer  to  is  as  fol- 
lows :  "  But  any  property  heretofore  or  hereafter  dervised  or 
bequeathed  ...  to  any  religious  corporation  .  .  . 
shall  be  exempted  from  and  not  subject  to  the  provisions  of  this 
act." 

It  was  the  intent  of  the  Legislature  to  impose  a  tax,  in  the 
cases  prescribed  in  said  act,  upon  the  transfer  of  property  to 
all  corporations  except  those  of  a  religious  character  and  those 
specifically  exempted  by  statute  from  said  taxation.  No  statute 
has  been  enacted  which  grants  the  two  corporations  above  re- 
ferred to  any  exemptions  except  of  a  general  nature.  The  only 
question,  therefore,  to  be  determined  here,  is  whether  said 
Young  Men's  Christian  Association  of  Eome,  N.  Y.,  and  The 
Missionary  Society  of  The  Methodist  Episcopal  Church  arc 
religious  corporations,  and  for  that  reason  are  free  from  the 
operation  of  the  statute  in  reference  to  taxable  transfers. 

The  exemptions  are  not  limited  to  any  particular  class,  or 
restricted  to  corporations  organized  solely  for  public  worship, 
but  exempts  any  property  devised  to  any  religious  corporation. 
"  A  religious  corporation  is  a  corporation  created  for  religions 
purposes."    Laws  of  1805,  chap.  723,  art.  1,  §  2.    That  defini- 
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tion  is  somewhat  general  in  its  nature^  but  to  be  within  its 
terms,  it  is  suflScient  if  the  sole  or  primary  work  of  the  corpora- 
tion is  of  a  religious  character. 

The  Young  Men's  Christian  Association  of  Rome,  N.  Y., 
was  organized  pursuant  to  chapter  501  of  the  Laws  of  1887, 
having  for  its  object  "  the  improvement  of  the  spiritual, 
mental,  social  and  physical  condition  of  young  men."  It  owns 
a  building  in  said  city  of  the  value  of  about  $8,000,  upon 
which  there  is  a  mortgage  of  about  $7,000.  In  said  building 
are  two  stores,  which  are  rented  by  said  association  and  from 
which  revenue  is  derived.  It  has  a  gymnasium,  library,  lecture 
room  and  reading  room.  Religious  meetings  are  held  and  Bible 
classes  are  taught.  Certain  privileges  are  granted  to  members 
for  which  dues  are  received  and  public  entertainments  are  given 
to  which  admission  is  charged.  To  some  extent,  inducements 
of  the  character  of  those  libove  referred  to  are  employed  by 
churches  where  public  worship  is  held.  Revenue  must  be  de- 
rived to  meet  the  necessary  financial  obligations.  Pews  are 
rented,  articles  are  sold  at  gatherings  of  a  social  nature,  but 
these  are  only  incident  to  the  main  work  of  the  church.  It 
cannot  be  said  that  they  detract  from  its  real  standing  as  a 
religious  corporation.  The  association  here  under  discussion 
employs  its  various  means  to  attract  young  men,  eligible  to 
membership,  to  surround  them  with  Christian  influence  and  to 
elevate  their  spiritual  condition.  To  hold  said  association  to 
be  a  religious  corporation  is,  in  my  judgment,  a  proper  con- 
clusion. 

The  Missionary  Society  of  The  Methodist  Episcopal  Church 
was  created  by  chapter  136,  Laws  of  1839,  and  the  several 
acts  passed  in  reference  to  said  society  were  consolidated  by 
chapter  175  of  the  Laws  of  1873.  Its  object,  as  described  in 
said  charter,  "  are  charitable  and  religious ;  designed  to  diffuse 
more  generally  the  blessings  of  education  and  Christianity,  and 
to  promote  and  support  missionary  schools  and  Christian  mis- 
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sioud  throughout  the  United  States  and  territories^  and  also  in 
foreign  countries."  The  management  of  its  affairs  and  prop- 
erty is  vested  in  a  board  of  managers,  composed  of  bishops,  lay- 
men and  ministers  of  The  Methodist  Episcopal  Church  and  ap- 
pointed by  the  general  conference  of  said  church. 

It  is  apparent  that  its  work  is  almost  entirely  of  a  religious 
nature.  It  was  organized  to  promote  religious  teachings  and 
whatever  charitable  work  is  done  is  simply  to  aid  the  diffusion 
of  religious  knowledge.  Throughout  the  United  States  and 
foreign  countries  it  establishes  such  institutions  of  religion  and 
maintains  religious  work  in  such  places  as  its  proper  officials 
deem  best.  What  revenue  is  derived  is  apparently  expended 
for  the  accomplishment  of  its  main  object.  Missionary  work 
of  the  character  this  society  performs  certainly  brings  it  within 
the  definition  which  the  statute  prescribes  as  a  religious  cor- 
poration. The  transfer  tax  is  a  special  and  not  a  general  one, 
and  in  imposing  said  tax  the  statute  should  be  liberally  con- 
strued in  favor  of  the  taxpayer. 

The  order  heretofore  entered  should  be  confirmed  and  the 
legacies  to  the  two  corporations  above  mentioned  should  be  held 
exempt  from  a  transfer  tax. 

The  usual  order  may,  therefore,  be  entered,  without  costs. 

Order  affirmed,  without  costs. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  William 
K.  Murray^  as  Executor  Under  the  Last  Will  and  Testa- 
ment of  Michael  Welsh^  Deceased. 

{Surrogate's  Courts  Queens  County,  Filed  December,  1901.) 

Express  Trust — ^Alternative  Limitations,  One  Vaud,  and  One  Sus- 
pending Illegally  the  Power  op  Auenation — ^Power  in  Trust. 

A  valid  testamentary  express  trust,  in  executors,  to  receive  the 
rents  and  profits  of  lands  of  their  testator  and  apply  them  to  the  use 
of  a  person  during  life,  is  not  invalidated  by  a  subsequent  and  separate 
clause  of  the  will  directing  them,  upon  the  death  of  the  beneficiary  or 
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at  the  expiration  of  fifteen  years  after  the  testator's  decease,  "  which- 
ever event  shall  last  occur,"  to  sell  the  corpus  and  divide  the  proceeds 
in  a  manuer  specified,  as,  although  the  limitation  predicated  upon 
years  is  void,  the  alternative  limitation  upon  the  life  of  the  bene- 
ficiary is  valid  and  saves  the  devise. 

Provisions  not  within  the  statute  of  trusts,  but  for  purposes  which 
may  be  lawfully  performed  under  a  power  in  trust,  are  valid  as  a 
power. 

Affd.,  75  App.  Div.  246. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
an  executor. 

M.  D.  Gould,  for  executor;  Monfort  &  Faber,  for  Bridget 
Welsh;  Henry  A.  Monfort,  special  guardian  for  Johanna 
Welsh,  Owen  Welsh  and  John  Welsh,  infants;  John  J.  Glea- 
son,  special  guardian  for  Bessie  Welsh,  Mary  Welsh,  Joseph 
Welsh,  Eugene  Welsh  and  Agnes  Welsh,  infants. 

XoBLE,  S. — This  matter  comes  before  the  court  on  the  peti- 
tion of  William  K.  Murray,  as  executor,  to  have  his  accounts 
judicially  settled  as  such. 

The  accounts  as  filed  are  objected  to  by  Bridget  Welsh, 
widow  and  Johanna  Welsh,  Owen  Welsh  and  John  Welsh,  chil- 
dren of  Joseph  Welsh,  a  deceased  nephew  of  the  testator  above 
named,  and  on  the  following  grounds: 

First.  On  the  ground  that  the  provisions  contained  in  the 
seventh,  eighth  and  twelfth  paragraphs  of  the  will  of  the  tes- 
tator, and  the  second  paragi'aph  of  the  codicil  thereto,  are  void. 

Second.  That  the  executor  erroneously  credits  himself,  in 
said  account,  with  payments,  made  under  and  pursuant  to  the 
alleged  void  provisions  of  the  will  and  codicil,  to  Michael 
Welsh  as  legatee ;  and  then  to  the  statement  of  interest  of  these 
objectors  in  the  estate  of  the  deceased  as  set  forth  in  Schedule 
D  of  the  account,  and  also  to  the  statements  of  the  interest  of 
the  said  Michael  Welsh,  legatee,  heretofore  mentioned,  and  on 
the  ground  that  these  statements  are  erroneous. 
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Then  follow  minor  objections  hereafter  disposed  of. 

After  which  follows  the  last  paragraph  and  objection  num- 
bered six,  which,  together  with  number  one  and  two  remains 
undisposed  of,  and  is  as  follows :  VI.  And  on  the  ground  that 
the  said  executor,  in  said  account,  fails  to  credit  these  objectors 
with  together  being  the  owners  of  one  equal  undivided  one-half 
of  all  the  real  property  left  by  the  testator,  covered  by  the  said 
void  provisions  of  his  said  will  and  codicil. 

The  executor  interposes  an  answer  to  the  objections  by  plead- 
ing the  terms  of  the  will,  his  obedience  to  the  instructions  of 
the  court,  etc.,  and  practically  asks  the  court's  advice  in  the  fur- 
ther administration  of  the  estate. 

Paragraph  seventh  of  the  testator's  will  follows: 

"  I  give  and  devise  to  my  executors  in  trust  for  the  uses  and 
purposes  hereinafter  mentioned,  to  wit: 

"  In  trust  in  the  first  place  to  let  and  rent  the  same  and  col- 
lect and  receive  all  the  rents,  issues  and  profits  thereof  and 
apply  the  same  to  the  payment  of  the  taxes,  assessments  and 
insurance  thereon  and  in  keeping  the  buildings  thereon  in  good 
repair.  In  trust  in  the  next  place  to  pay  the  balance  of  such 
rents,  issues  and  profits  to  my  said  nephew,  Michael  Welsh,  for 
his  individual  use  and  benefit  in  the  month  of  January  in  each 
year  during  the  term,  of  his  natural  life,  provided  that  prior  to 
such  payment  my  said  nephew  shall  deliver  to  said  executors 
satisfactory  receipts  and  vouchers  showing  that  he  has  paid  the 
taxes  and  assessments,  insurance  and  repairs  on  the  property 
at  Little  Neck  hereinbefore  given  to  his  life  use.  In  trust  in 
the  next  place  to  make  the  payments  and  repairs  aflFecting  tho 
Little  Neck  property  hereinbefore  required  to  be  made  by  Mi- 
chael Welsh  in  case  of  his  failure  to  make  the  same  and  to  pay 
over  the  balance  to  my  said  nephew,  Michael  Welsh. 

"  The  property  given  to  my  said  executors  in  trust  for  the 
purposes  aforesaid  consists  of  my  three  lots  and  the  houses 
thereon  situate  on  the  southerly  side  of  Grove  street,  my  one 
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house  and  lot  on  the  northerly  side  of  Grove  street,  and  my 
two  lots,  with  houses  thereon,  situate  on  the  easterly  side  of 
Lawrence  street,  all  in  the  village  of  Flushing  aforesaid." 

Then  follows  paragraph  eighth,  as  follows: 

^"  Eighth.  Upon  the  death  of  my  nephew,  Michael  Welsh,  or 
at  the  expiration  of  fifteen  years  after  my  decease,  whichever 
event  shall  last  occur,  I  direct,  authorize  and  empower  my  e«- 
ecutors  to  sell  at  public  or  private  sale  the  said  houses  and  lots 
herein  devised  to  them  in  trust  as  aforesaid,  and  to  executt^ 
and  deliver  good  and  sufiicient  conveyance  therefor  and  after 
defraying  the  expenses  of  such  sale. 

"  I  give  and  bequeath  one  equal  half  part  of  the  net  pro- 
ceeds of  such  sale  to  the  children  of  my  nephew,  Michael  Welsh, 
who  shall  be  then  living  and  to  the  descendants  of  such  as  &hall 
be  then  dead  leaving  issue  surviving,  to  be  divided  among  them 
so  that  the  children  then  living  shall  take  equal  shares  and  the 
descendants  of  such  as  have  died  shall  take  the  share  which 
their  parent  would  have  taken  if   then  living. 

^*  I  give  and  bequeath  the  other  equal  half  part  of  the  pro- 
ceeds of  such  sale  to  my  nephew,  Joseph  Welsh,  now  residing 
at  Martinsburg,  West  Virginia,  and  to  his  heirs  and  assigns 
forever." 

Out  of  these  two  paragraphs  of  the  testator's  will  arise  the 
objections  interposed  to  the  settlement  of  the  executor's  ac- 
counts as  aforesaid,  the  objecting  parties  contending  that  the 
testamentary  dispositions  contained  in  paragraphs  seven  and 
eight  are  illegal  and  void,  for  the  reason  that  they  are  in  viola- 
tion of  the  statute  against  the  suspension  of  the  power  of  aliena- 
tion, and  that  both  paragraphs  (seven  and  eight)  must  be  read 
together  to  find  the  true  intent  of  the  testator,  that  one  sup- 
plements the  other,  and  only  when  so  taken  together  do  they 
disclose  the  object  of  the  testator,  the  creation  of  a  trust  void 
as  aforesaid. 

A  perusal  of  paragraph  seven  discloses  that  the  testator  de- 
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vised  to  his  executors  certain  specific  real  property  upon  a  num- 
ber of  trusts  and  particularly  upon  the  trust  to  receive  the  rents 
and  profits  of  this  real  property  and  apply  the  net  income  and 
profits  thereof  to  the  use  of  his  nephew,  Michael  Welsh,  during 
his  life. 

The  other  so-called  trusts  in  this  paragraph  mentioned  not 
being  permitted  by  statute,  but  being  for  purposes  which  may 
be  lawfully  performed  under  a  power,  are  valid  as  a  power  in 
trust. 

With  these  last  mentioned  eliminations,  we  have  all  the  re- 
quired elements  of  an  express  trust  in  real  property : 

A  lawful  purpose. 

Specified  property  to  be  held  in  trust 

Vesting  of  title  in  trustee. 

A  certain  term,  and  authority  to  receive  rents  and  profits. 

Standing  alone,  the  provisions  contained  in  paragraph  seven 
are  lawful  and  create  an  express  trust  permitted  by  statute, 
limited  by  a  term  not  greater  than  two  lives  in  being  namely : 
during  the  life  of  nephew,  Michael  Welsh,  and,  therefore,  there 
is  no  unlawful  suspension  of  the  power  of  alienation. 

But  counsel  for  the  widow  and  heirs  of  Joseph  Welsh  con- 
tend that  paragraph  eighth  must  be  read  with  paragraph  seven, 
and  that,  in  the  eighth  paragraph,  is  found  the  limitation  of  the 
trust  created  in  the  seventh  paragraph.  This  paragraph  reads 
as  follows: 

''  Eighth.  Upon  the  death  of  my  nephew,  Michael  Welsh,  or 
at  the  expiration  of  fifteen  years  after  my  decease,  whichever 
event  shall  last  occur  I  direct,  authorize  and  empower  my  ex- 
ecutors to  sell  at  public  or  private  sale  the  said  houses  and  lots 
herein  devised  to  them  in  trust  as  aforesaid  and  to  execute  and 
deliver  srood  and  sufficient  conveyances  therefor,  and  after  de- 
fraying the  expenses  of  such  sale,  I  give  and  bequeath  one  equal 
half  part  of  the  net  proceeds  of  such  sale  to  the  children  of  my 
nephew,  Michael  Welsh,  who  shall  be  then  living  and  to  the 

26 
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descendauts  of  such  as  shall  be  then  dead  leaving  issue  surviv- 
ing to  be  divided  among  them  so  that  the  children  then  living 
shall  take  equal  shares^  and  the  descendants  of  such  as  have 
died  shall  take  the  share  which  their  parent  would  have  taken 
if  then  living. 

^^  I  give  and  bequeath  the  other  equal  half  part  of  the  pro- 
ceeds of  such  sale  to  my  nephew,  Joseph  Welsh,  now  residing 
at  Martinsburg,  West  Virginia,  and  to  his  heirs  and  assigns 
forever." 

The  direction  to  sell  and  divide,  contained  in  the  eighth 
paragraph,  and  upon  the  alternative  events  upon  which  it  is 
limited,  is,  by  the  objectors'  contention  thought  to  be  substi- 
tuted, or  supplemented,  for,  or  to,  that  direction  contained  in 
the  seventh  paragraph,  which  limits  the  trust  estate  during  the 
life  of  nephew,  Michael  Welsh,  and  their  desired  construction 
would  practically  make  the  seventh  paragraph,  supplemented  by 
the  language  of  the  eighth,  read — that  the  rents  and  profits  of 
the  devised  realty  should  be  paid  to  nephew,  Michael  Welsh, 
during  the  term  of  his  natural  life,  and,  if  he  died  immediately 
after  the  testator,  for  a  period  of  fifteen  years. 

This  obviously  cannot  be  so,  and  the  reading  together  of  the 
provisions  as  to  limitation  in  paragraph  eight,  with  all  the  pro- 
visions of  paragraph  seven,  does  not  aid  in  the  construction  of 
paragraph  seven,  but  would  put  a  strained  and  tortured  inter- 
pretation to  that  which,  standing  alone,  needs  no  interpreta- 
tion, namely:  that  paragraph  seven  creates  a  legal  trust  with 
a  legal  limitation.  Even  if  it  were  possible  that  the  provisions 
contained  in  the  eighth  paragraph  extended  the  trust  period, 
the  period  in  which  the  legal  estate  was  to  repose  in  the  execu- 
tor, to  a  time  fifteen  years  after  the  death  of  the  testator,  or, 
repeating  the  language  of  the  eighth  paragraph  of  the  will, 
"  Upon  the  death  of  my  nephew,  Michael  Welsh,  or  at  the  ex- 
piration of  fifteen  years  after  my  decease,  whichever  event  shall 
la^  occur,  etc.,  etc.,"  the  alternative  event  being  void  on  ac- 
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count  of  remoteness  and  in  contravention  of  the  statute  against 
perpetuities,  the  trust  would  be  saved  on  the  happening  of  the 
other  good  alternative,  the  death  of  nephew,  Michael  Welsh. 
Schettler  v.  Smith,  41  K  T.  328;  Hascall  v.  King,  162  id. 
134.  This  doctrine  has  been  sustained  through  a  long  line  of 
decisions  since  the  enactment  of  the  Revised  Statutes. 

When  any  one  part  of  a  will,  or  any  other  instrument  for 
that  matter,  is  ambiguous  or  unintelligible  and  needs  interpre- 
tation, several  parts  harmonious  with  each  other,  or,  if  neces- 
sary, the  whole  instrument,  must  be  read  to  find  the  true  in- 
tent of  the  testator  or  the  parties  thereto.  This  is  a  well  set- 
tled rule  and  needs  no  further  comment 

So,  to  find  the  true  intent  of  the  testator  as  to  the  seventh 
paragraph  of  his  will,  all  of  his  will  has  been  read  to  find  his 
intention  as  expressed  in  that  paragraph. 

Though  there  is  no  necessity  at  this  time,  yet  it  might  eluci- 
date and  be  beneficial,  in  the  nature  of  advice  to  the  executor, 
to  have  construed  the  eighth  paragraph  as  far  as  it  relates  to 
the  seventh. 

It  is  apparent  that  the  chief  object  of  solicitude  of  the  tes- 
tator was  his  nephew,  Michael  Welsh,  and  he  desired  to,  and 
did,  make  him  his  principal  object  of  bounty  by  devising  the 
specified  property  in  paragraph  seven  of  the  will  and  that  men- 
tioned in  paragraph  two  in  the  codicil  in  trust  to  his  executors 
to  receive  the  rents  and  profits  and  pay  over  the  net  income  to 
his  nephew  during  his  life. 

The  eighth  paragraph  provided  that  "  Upon  the  death  of  my 
nephew,  Michael  Welsh,  or  at  the  expiration  of  fifteen  years 
after  my  decease,  whichever  event  shall  last  occur — ''  then  fol- 
lows an  imperative  direction  to  sell  and  convey  all  the  prop- 
(»rty  herein  devised  to  them  in  trust  as  aforesaid.  Then  after 
defraying  the  expenses  of  the  sale  directs  them  to  divide  the 
net  proceeds  of  the  sale  among  a  number  of  legatees  mentioned, 
etc. 
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The  trust  term  having  oome  to  an  end^  and  the  object  of  the 
ti*ust  being  executed  bj  the  receiving  of  rents  and  profits  and 
the  paying  over  of  them  to  Michael  Welsh  during  his  life,  and 
there  being  no  further  authority  to  receive  reTits  and  profits  for 
any  purpose,  the  devise  contained  in  this  eighth  paragraph,  if 
it  needed  any  interpretation,  which  it  does  not,  would  be  in- 
terpreted, by  the  statute  as  a  power.  But  the  language  of  the 
paragraph  itself  is  too  explicit  to  be  questioned.  A  power  is 
given  the  executors  to  sell  and  convey  and  to  divide  the  net  pro- 
ceeds of  the  sale  among  legatees  named  therein.  This  power 
is  imperative  and  works  an  equitable  conversion  of  the  realty 
into  personalty  the  moment  the  power  becomes  effective. 

So,  here  the  question  is:  When  does  it  become  effective? 
And  the  question  arises :  Is  the  limitation  upon  which  it  arises 
lawful  ? 

This  power  is  directed  to  be  exercised  ^^  upon  the  death  of 
my  nephew,  Michael  Welsh,  or  at  the  expiration  of  fifteen  years 
after  my  decease,  whichever  event  shall  last  occur." 

At  the  happening  of  one  or  the  other  event  which  should  last 
occur.    Here  the  same  reasoning  applies  as  above: 

The  alternative  event ;  the  period  of  time  to  elapse  after  the 
death  of  the  testator,  should  Michael  Welsh  die  before  then,  is 
contrary  to  the  provisions  of  the  statute  against  perpetuities 
and  postpones  the  alienation  for  a  period  other  than  lives  in 
being,  and  is  void.  But  the  other  alternative,  on  the  death  of 
Michael  Welsh,  is  good,  being  a  period  not  greater  than  two 
lives  in  being,  and  sustains  the  devise.  The  power  in  trust  is 
valid  on  that  account.    See  cases  cited. 

Another  evidence  as  to  the  testator's  intention  as  to  what  he 
intended  in  the  seventh  paragraph  may  be  gleaned  from  the 
expression  used  in  the  eighth  paragraph,  where,  defining  what 
property  he  authorized  and  empowered  his  executors  to  sell, 
pointing  them  out  as  "  the  said  houses  and  lots  herein  devised 
to  them  in  trust  as  aforesaid."    Here  he  speaks  of  something 
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clone  previously  and  as  a  whole,  and  in  the  second  clause  of  the 
ccdicil  of  his  will  he  reiterates  the  creation  of  the  trust  in  the 
geventh  clause  and  enlarges  the  source  from  which  the  income 
is  to  be  derived. 

The  validity  of  the  twelfth  paragraph  of  the  testator's  will 
and  the  second  paragraph  of  the  codicil  being  entirely  depend- 
ent upon  that  of  the  seventh  and  eighth  paragraphs,  and  they 
being  valid,  are  sustained  with  them. 

In  view  of  the  foregoing,  all  objections  are  dismissed. 

Let  a  decree  be  entered  accordingly. 

Decreed  accordingly. 


Matter  of  the  Application  for  Letters  of  Administration  on  the 
Goods,  Chattels  and  Credits  of  Donato  Paola,  Deceased. 

{Surrogate* 8  Court,  Queens  County,  Piled  December,  1901.) 

Admixistbatob — ^Affointment  of  a  Fbiekd,  to  Sue  Under  Code  C.  P., 
S  1902,  Those  Entitled  Being  in  Italy. 

Where  it  was  desired  to  bring  an  action  under  Code  C.  P.,  §  1902, 
for  causing  the  death  of  the  decedent  by  negligence,  and  it  appeared 
that  his  widow  and  his  children,  his  next  of  kin,  were  all  in  Italy,  and 
the  latter  minors,  the  court  granted  administration  to  a  person  de- 
scribed in  the  petition  therefor  as  the  nearest  friend  of  the  decedent. 

Application  for  letters  of  administration. 

Eennison,  Crain,  Emly  &  Eubino,  for  petitioner;  No  other 
appearance. 

NoBLE^  S. — This  application  for  letters  of  administration 
(limited)  is  made  by  Filomena  Jordano,  a  resident  of  Queens 
county,  who  is  described  in  the  petition  as  the  nearest  friend  of 
Donato  Paola,  deceased.  Letters  are  sought  for  tie  purpose  of 
bringing  an  action  under  section   1902,  Code  of  Civil  Pro- 
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cedure,,  and  the  personal  property  of  deceased  is  described  as 
a  certain  chose  in  action  or  claim  or  demand  against  Norton, 
Kirk  &  Baker,  or  the  New  York  &  Queens  County  Electric 
Light  &  Power  Company  or  both,  etc.  Such  an  action  survives 
to  the  executor  or  administrator  by  special  provision  of  law, 
where  the  decedent  left  him  surviving  a  husband,  wife  or  next 
of  kin. 

It  further  appears  from  the  petition  that  decedent  left  him 
surviving  a  widow,  Juana  Paola,  and  two  minor  children, 
Angelo  Paola  and  Joseph  Paola,  residing  with  their  mother  at 
Naples,  Italy. 

The  order  of  preference  in  which  administration  must  be 
granted  and  to  whom  administration  can  be  granted  is  set  forth 
in  section  2660  of  the  Code  of  Civil  Procedure.  First,  to  the 
relatives  of  the  deceased  entitled  to  succeed  to  his  personal 
property  who  will  accept  the  same,  in  the  following  order: 

Subdivision  1.  "To  the  surviving  husband  or  wife." 

Subdivision  2.  "  To  the  children."  Finally,  in  subdivision 
^,  it  is  provided  "  where  all  the  preferences  in  this  section  pro- 
vided are  exhausted  letters  must  issue  to  a  creditor  and  the  one 
first  applying,"  and  finally  "  if  no  creditor  applies,  the  letters 
must  be  granted  to  any  other  person  or  persons  legally  com- 
petent." 

The  widow  and  children  of  deceased  are  incompetent  to  re- 
ceive letters,  being  aliens  and  not  residents  of  the  State.  Sec- 
tion 2661. 

The  object  of  this  action  being  for  the  benefit  of  the  de- 
ceased's children  principally,  who  are  unable  by  their  disabili- 
ties and  that  of  their  mother  to  prosecute  those  who  committed 
the  alleged  tortious  act  against  their  father  and  husband,  the 
application  of  the  next  friend,  Filomena  Jordana,  is  granted. 

Letters  will  issue  on  filing  bond  in  the  penalty  of  $300. 

Letters  issued. 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  Anna  H. 
BiDoooD^  Deceased,  Administratrix  of  the  Goods,  Chattels 
and  Credits  which  were  of  Joseph  £.  Bidgood,  Deceased. 

{Surrogate's  Court,  Queens  County ,  Filed  December,  1001.) 

Executor — Commibbions — Code  C.  P.,  8  2730 — ^Allowance  to  Widow — 
Code  C.  P.,  S  2713,  Subd.  5. 

An  executrix  who  did  not  close  up  the  estate  of  her  testator  is  not 
entitled  to  commissions  for  merely  receiving  its  moneys  nor  unless 
she  has  also  paid  them  out. 

The  provisions  of  the  Code  of  Civil  Procedure  requiring  appraisers 
to  set  apart  for  a  widow  "  other  necessary  household  furniture/'  etc., 
not  exceeding  $150  in  value,  are  mandatory  and  the  appraisers  have 
no  discretion  except  as  to  the  nature  of  the  property  set  apart. 

Where  tliey  fail  to  set  property  apart  the  widow  is  entitled  to  $150 
in  cash. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
an  executor. 

Clinton  B.  Smith,  for  petitioner ;  Merrill  &  Eogers,  for  ob- 
jector. 

Noble,  S. — Objections  are  filed  to  the  account  of  the  execu- 
trix of  Anna  H.  Bidgood,  deceased,  who  was  the  administra- 
trix of  the  estate  of  Joseph  B.  Bidgood,  deceased. 

These  objections  are  filed  by  the  administrator  de  bonis  non 
of  the  estate  of  Joseph  B.  Bidgood,  deceased. 

First.  To  the  item  in  which  the  executrix  of  the  former  ad- 
ministrator claims  commissions  for  the  estate  of  her  testatrix, 
alleged  to  be  due  her  in  the  administration  of  the  estate  of  Jo- 
seph B.  Bidgood,  deceased,  and  to  the  amount  of  $116.20. 

Second.  To  the  money  allowance  claimed  under  section  2713 
of  the  Code  of  Civil  Procedure. 
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Commissions  for  executors  or  administrators  are  allowed  by 
statute  for  services  rendered  the  estate  as  such,  and  the  statute 
gives  the  commissions  only  "  For  receiving  and  paying  out  all 
sums  of  money,  etc." 

This  language  would  imply  that  active  services  must  be  per- 
formed in  the  administration  of  the  estate.  The  receiving  of 
money  or  other  property  would  not  be  sufficient  to  entitle  the 
administrator  to  commissions ;  but  the  paying  out  the  funds  re- 
ceived must  necessarily  have  been  done  before  the  statute  is 
satisfied. 

This  seems  to  be  the  reasonable  construction  of  section  2730 
of  the  Code  of  Civil  Procedure.  If  an  administrator  were  en- 
titled to  commissions  for  receiving  only,  what  would  prevent 
the  exhausting  and  wasting  of  an  estate  by  the  successive  resig- 
nation and  appointment  of  administrators  I  So,  where  the 
functions  of  the  administrator  are  not  closed,  but  merely  trans- 
ferred from  one  person  to  another,  the  retiring  administrator 
is  not  entitled  to  commissions  on  the  money  or  securities  turned 
over  by  him  to  his  successors. 

But  in  this  case  the  administratrix,  according  to  Schedule 
B  of  her  executor's  account,  has  received  and  paid  out  $349.99, 
and  upon  this  amount  she  is  entitled  to  commissions  at  five  per 
cent.,  amounting  to  $17.10  and  no  more. 

The  second  objection  is  to  the  setting  apart  for  the  widow  the 
sum  of  $150  under  subdivision  5  of  section  2713  of  the  Code 
of  Civil  Procedure. 

This  provision  was  enacted  into  law  by  chapter  157  of  the 
Laws  of  1842  and  codified  by  chapter  686  of  the  Laws  of  1893, 
and  provided  that  "  Other  necessary  household  furniture,  pro- 
visions or  other  personal  property,  in  the  discretion  of  the  ap- 
praisers, to  the  value  of  not  exceeding  one  hundred  and  fifty 
dollars  "  should  be  set  apart  for  the  widow. 

This  provision  is  mandatory  upon  the  appraisers,  leaving 
them  no  discretion  in  the  setting  apart  of  the  property,  or  in 
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the  amount  of  its  value,  but  discretionary  only  in  its  nature; 
whether  it  shall  be  household  furniture,  provisions  or  other  per- 
sonal property  is  in  their  discretion,  nothing  further. 

If  the  appraisers  have  not  set  apart  this  property,  the  widow 
is  entitled  to  its  cash  value,  $150.  Sheldon  v.  Bliss,  8  N.  Y. 
31. 

Decreed  accordingly. 


Matter  of  the  Estate  of  William  J.  Kuncie^  Deceased. 

{Surrogate's  Court,  Erie  County,  Filed  December,  1901.) 

Wnx — ^WoBos  Not  Enlabginq  a  Litb  Estate — ^Tbansfeb  Tax. 

A  devise  and  bequest  by  a  testator  of  all  ''  the  rest,  residue  and 
remainder  "  of  his  estate,  real  and  personal,  to  his  wife  **  and  after 
her  death  I  give,  devise  and  bequeath  the  remainder  thereof  as  fol- 
lows:" affords  no  basis  for  the  contention  that  the  words  "the  re- 
mainder thereof,"  by  implication,  give  the  wife  a  right  to  use  the 
principal. 

The  word  ^'remainder"  is  used  in. its  strict  legal  sense  to  indicate 
the  estate  following  the  life  estate;  the  interests  of  the  remaindermen 
are  presently  determinable  and  subject  to  the  transfer  tax. 

Appeal  by  the  life  tenant  from  the  report  of  an  appraiser. 

Baker,  Schwartz  &  Dake,  for  Mary  J.  Eunice,  widow,  ap- 
pellant ;  Adolph  Eebadow,  for  Comptroller  of  the  State  of  New 
York,  respondent. 

Marcus,  S. — The  appellant  contends  that  the  shares  of  the 
residuary  legatees  who  are  to  take  upon  the  decease  of  the  life 
tenant,  are  not  now  capable  of  appraisal,  and  hence  not  subject 
to  taxation  at  this  time,  for  the  reason  that  the  life  estate  is 
coupled  with  the  power  to  use  and  diminish  the  corpus. 

It  is  urged  that  this  contention  is  sustained  by  the  terms  of 
the  will  wherein  the  widow  is  given  the  life  estate  in  the  prop- 
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erty  of  the  testator,  together  with  the  right  to  dispose  of  and 
appropriate  to  her  own  use  and  benefit  and  enjoyment  such 
portions  of  the  corpus  of  the  estate  as  she  desires. 

The  result  of  this  appeal  must  be  determined  upon  the  con- 
struction to  be  given  to  the  fifth  clause  of  the  will. 

The  instrument  seems  to  contain  nothing  further  that  will 
afford  light  or  assistance  as  to  the  testator^s  intention  beyond 
tliis  clause  which  is  expressed  in  the  following  terms:  "  Fifth : 
All  the  rest,  residue  and  remainder  of  my  estate,  real  and  per- 
sonal, I  give,  devise  and  bequeath  to  my  wife,  Mary  J.  Runcie, 
to  have,  hold,  use  and  enjoy  the  same,  with  the  rents,  issues  and 
profits  thereof  during  her  natural  life  and  after  her  death,  I 
give,  devise  and  bequeath  the  remainder  thereof  as  follows : " 
That  a  life  estate  is  created,  there  can  be  no  doubt.  If,  how- 
ever, any  additional  right  is  given  to  the  appellant  to  appro- 
priate to  her  use  anything  from  the  corpus  of  the  estate,  it  can- 
not be  spelled  out  from  the  clause  under  discussion,  nor  is  this 
intention  disclosed  by  a  reading  of  the  will. 

To  my  mind  the  intention  of  the  testator,  which  must  be  the 
primary  guide  for  construction,  is  entirely  clear.  It  is  quite 
impossible  to  believe  that  the  testator  would  have  failed  ,to  ex- 
press himself  to  the  effect  contended  by  appellant  had  he  de- 
signed to  confer  on  the  donee  of  the  life  estate  the  power  of 
diminishing  the  corpus.  There  is  nothing  contained  in  the 
will  from  which  a  suggestion  or  hint  however  slight  can  be  in- 
ferred that  the  donee  could  have  the  power  of  sale  and  disposi- 
tion or  the  power  to  use  the  corpus  in  whole  or  in  part  or  to  the 
use  of  the  principal  for  support.  On  the  contrary,  the  clause 
referred  to  contains  the  customary  and  suitable,  if  not  perhaps 
usual  language  for  the  creation  of  an  estate  for  life  in  realty 
and  personalty.  Indeed,  there  is  an  utter  absence  of  direction 
or  intention  that  the  corpus  of  the  estate  should  be  diminished, 
exhausted  or  in  any  way  trenched  upon. 

Stress  has  been  laid  upon  the  words  wherein  the  testator 
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gives  to  the  appellant  the  ^'  rest,  residue  and  remainder/'  of 
bis  estate,  ''  to  have,  hold,  use  and  enjoy  the  same,  and  the 
rents,  issues  and  profits  thereof  during  her  natural  life,"  and 
after  her  death  he  gives,  it  is  urged,  not  the  "  rest,  residue  and 
remainder,"  to  the  residuary  legatees,  but  the  "  remainder 
thereof  "  to  them. 

It  is  argued  that  he  did  not  give  the  residuary  legatees  the 
portion  of  his  estate  given  to  his  wife,  but  that  he  gave  to  them 
**  the  remainder  thereof,"  it  being  not  only  the  intention  of 
the  testator  to  give  to  his  wife  as  full  and  beneficial  use  of  his 
property  as  he  legally  could  do  short  of  vesting  in  her  the  ab- 
solute ownership  thereof,  but  that  his  words  indicate  that  what 
he  wished  to  accomplish  was  to  give  her  the  privilege  of  using 
such  portion  of  the  corpus  of  the  estate  as  she  might  reason- 
ably require  for  her  use  and  enjoyment.  There  is  nothing  of 
force  in  the  use  of  the  word  "  remainder,"  which  can  be  con- 
strued into  a  power  of  disposition  to  the  life  tenant. 

This  estate  is  devised  to  the  appellant  "  during  her  natural 
life,"  in  certain  and  definite  language,  and  an  estate  for  life 
only  passes.  There  is  an  entire  absence  of  any  language  infer- 
ring or  indicating  a  power  of  use  or  disposal ;  nor  can  it  in  any 
way  come  into  existence  by  implication  from  this  will.  The 
meaning  of  the  testator  is  apparent  from  the  language  used, 
and  it  would  be  departing  from  its  plain  import  to  give  to  the 
life  estate  any  extension.  The  purpose  of  the  testator  is  clear 
to  carve  out  of  this  estate  for  appellant  a  certain  interest  with- 
out any  enlargement  beyond  a  life  estate,  since  there  is  an  en- 
tire omission  to  express  or  indicate  an  intention  such  as  is  here 
contended.  The  intention  to  create  only  a  life  estate  is  clear 
and  must  prevail. 

The  use  of  the  word  "  remainder  "  along  with  the  use  of  the 
words,  "  rest  and  residue,"  referred  to  that  portion  of  the  tes^ 
tator's  estate  not  already  disposed  of  by  his  will,  and  alludes 
to  his  residuary  estate.    When  the  word  "  remainder  "  is  again 
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used,  "  and  after  her  death  I  give,  devise  and  bequeath  the  re- 
mainder thereof  as  follows,"  etc.,  it  seems  here  the  word  "  re- 
mainder "  is  used  in  its  technical  sense,  and  a  future  estate  is 
created  to  take  effect  on  the  termination  of  the  life  estate.  The 
language  of  the  will  is  inadequate,  insufficient  and  inappro- 
priate to  uphold  the  contention  of  appellant  entitling  her  to 
dispose  of  or  diminish  the  corpus  of  the  estate. 

A  simple  life  estate  was  created,  the  value  of  which  could  be 
computed  as  soon  as  it  was  called  into  existence,  and  it  could 
not  be  terminated  by  any  event  happening  prior  to  the  death  of 
the  life  tenant.  The  persons  to  whom  the  property  passes  after 
the  death  of  the  life  tenant  are  knowTi,  hence  the  entire  estate 
was  taxable  at  the  death  of  the  testator,  and  the  appeal  must 
therefore  be  dismissed. 

Appeal  dismissed. 


Matter  of  Proving  the  Last  Will  and  Testament  of  Joseph 

EoKEET,  Deceased.     . 

{8urrogaie*8  Court,  Erie  County,  Filed  December,  1901.) 

SUBBOOATE — JUBIBDICnON — He  CANNOT  AdBIIT  A  DEFECTIVE  WiLL  TO  PBO- 
BATE  CONDITIONALLT  IN  ObDEB  TO  ESTABLISH  A  TBUST  UNDEB  It. 

Where  a  surrogate  has  refused  to  probate  a  will  upon  the  ground 
that  the  proof  of  its  execution  is  insufficient  and  the  testator  incom- 
petent to  make  it,  his  powers  over  it  are  ended  and  he  cannot  go  fur- 
ther and  admit  it  to  probate,  with  a  statement  of  the  executor  and 
chief  beneficiary  to  the  effect  that  the  direct  bequest  to  him  of  realty 
and  personalty  was  in  fact  made  for  the  children  of  the  testator,  that 
the  testator  considered  them  incompetent  to  manage  the  property  and" 
that  the  executor  holds  it  in  trust  for  them. 

Proceeding  upon  the  probate  of  a  will. 

Chas.  Newton,  for  Anthony  Eckert,  petitioner;  Charles  C. 
Chalmers,  special  gua«ikn  for  infant  and  inoompetent;  Dun- 
can  Chalmers^  for  widow^  contestant. 
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Mabous^  S. — The  proof  in  this  case  satisfactorily  shows  to 
my  mind  that  the  testator  at  the  time  of  executing  this  will  was 
incompetent,  and  did  not  possess  testamentary  capacity.  It 
also  appears  that  the  evidence  of  its  execution  falls  short  of 
that  required  hy  the  statute. 

The  chief  heneficiary  in  the  will,  who  is  also  the  executor, 
testified  that  the  entire  bequest  mentioned  in  the  will  was  given 
to  him  by  his  brother,  the  decedent,  in  trust,  for  the  purpose  of 
providing  for  the  children  of  the  decedent,  because  the  testator 
believed  his  children  incompetent  to  care  for  this  property. 
The  terms  of  the  will  contain  no  suggestion  of  a  trust,  but  make 
the  gift  of  all  the  personal  and  real  estate  except  that  described 
as  "  loose  "  property,  to  the  executor  and  chief  beneficiary  abso- 
lutely. The  executor  and  chief  beneficiary  also  testified  that 
he  made  no  claim  whatsoever  to  the  bequest  mentioned  in  the 
will,  relinquishing  all  right  to  the  same,  and  admitted  he  would 
receive  the  property  only  as  trustee. 

The  proponent's  contention  is  that  this  will  should  be  ad- 
mitted to  probate  with  a  statement  in  the  decree  that  the  prop- 
erty is  charged  with  a  trust,  as  signified  and  explained  by  this 
executor  and  beneficiary.  Without  determining  whether  this 
testimony  is  admissible,  this  court  has  only  such  powers  as  are 
conferred  by  statute  or  by  necessary  implication;  hence  what 
powers  are  not  taken  from  the  statute  do  not  exist.  However, 
jurisdiction  conferred  over  any  subject-matter  carries  with  it 
all  powers  necessary  to  adjudicate  thereon,  but  conditional  pro- 
bate, or  probate  wi-th  agreements  annexed,  do  not  fall  within 
this  rule. 

The  admission  or  rejection  of  the  instrument  propounded  is 
all  the  surrogate  is  called  upon  to  determine,  after  the  parties 
for  and  against  the  probate  have  introduced  their  proofs.  Upon 
the  law  and  facts,  the  surrogate  must  adjudicate  whether  the 
will  shall  be  admitted  to  probate,  or  probate  refused  thereon, 
thou^arh  there  is  little  doubt  that  at  least  with  respect  to  wills  of 
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personalty,  the  Surrogate's  Court  can  deny  probate  or  grant 
limited  probate  of  a  will  which  could  not  take  effect  by  reason 
of  some  statutory  prohibition. 

Again,  the  elementary  rule  of  refusing  parol  evidence  of 
statements  made  by  a  testator  to  vary  the  terms  of  a  written 
will  seem  likewise  to  disapprove  of  the  proponent's  contention, 
since  I  have  determined  that  the  incompetency  and  lack  of 
testamentary  capacity  of  the  testator,  all  other  reasons  are  un- 
necessary to  be  stated,  yet  this  question  has  been  ui^ed  so  earn- 
estly that  I  have  briefly  given  expression  to  my  views. 

A  decree  may  therefore  be  entered  refusing  probate. 

Probate  denied. 


Matter  of  the  Judicial  Settlement  of  the  Executors'  Accounts 
of  the  Estate  of  John  Cabkig,  Deceased. 

{Surrogate's  Court,  Erie  County,  Piled  December,  1901.) 

Attobnet — Compensation — Distinction  Between  a  Claiu  fob  Pebsonal 
Injubies  and  One  in  Favob  of  the  Estate  of  the  Pebson  Injubed. 
Where  a  person  employs  attorneys  to  recover  damages  for  personal 
injuries  caused  him  by  the  alleged  negligence  of  a  railroad  corporation, 
they  to  have  half  of  any  settlement  made,  and  dies  before  any  settle- 
ment, the  attorneys  cannot,  for  their  services,  reach  upon  a  quantum 
meruit  a  fund  which  the  corporation  paid  the  executors  of  the  de- 
ceased in  settlement  of  the  claim,  as  the  fund  represents  a  new  and 
different  cause  of  action — the  damages  which  his  estate  suffered  by 
his  death. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
executors. 

Crangle  &  Burke,   for  executors;   Laughlin   &  Ewell,   for 
claimants. 
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Marcus,  S. — This  proceeding  arises  on  the  settlement  of  the 
accounts  of  the  executors  under  a  stipulation  allowed  by  sec- 
tion 1822  of  the  Code. 

A  contract  was  made  by  claimants  with  the  deceased,  which 
provided  that  tiie  claimants  were  to  bring  suit  for  deceased 
against  the  Delaware,  Lackawanna  &  Western  Railroad  Com- 
pany for  bodily  injuries,  caused  by  a  train  operated  by  the 
company.  The  contract  further  provided  that  claimants  should 
"  receive  nothing  for  their  services  if  no  sum  is  recovered  either 
by  settlement  or  judgment."  On  the  other  hand  if  said  in- 
juries are  settled  for,  or  a  judgment  therefor  recovered  the 
claimants  "  are  to  have  one^half  of  any  settlement  so  made  or 
judgment  so  recovered."  Sai-d  Carrig  further  agreed  that  he 
woud  not  settle  said  action  without  the  consent  of  the  claimant.**. 

Carrig  died  before  such  suit  was  brought,  but  not  until 
claimants  had  spent  considerable  time  in  preparing  themselves 
by  way  of  investigation  into  the  evidence  and  law  which  was 
required  to  make  possible  a  successful  result. 

The  executors  of  his  estate  made  a  settlement  with  the  rail- 
road company,  and  the  claimants  seek  to  recover  on  quantum 
meruit  for  services  rendered. 

Any  right  of  action  for  damages  on  account  of  bodily  in- 
juries was  extinguished  by  the  death  of  Carrig,  and  when  his 
executors  made  a  settlement  with  the  railroad  company  it  was 
on  an  entirely  different  and  separate  proceeding,  and  new  cause 
of  action,  not  comprehended  by  the  contract.  "  The  compen- 
sation for  the  bodily  injuries  remain  extinct,  but  a  new  griev- 
ance of  a  distinct  nature,  namely,  the  deprivation  suffered  by 
the  wife  and  children,  or  other  relatives,  of  their  natural  sup- 
port and  protection,  arises  upon  his  death  and  is  made  by  the 
statute  the  subject  of  a  new  cause  of  action,  in  favor  of  these 
surviving  relatives,  but  to  be  prosecuted  in  point  of  form  by 
the  executor  or  administrator."  Whitford  v.  Panama  R.  R. 
Co.,  23  K  T.  470. 
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It  was  also  held  in  Matter  of  Meekin  v.  Brooklyn  H.  R.  R. 
Co.,  164  N".  Y.  153,  that  "  it  appears,  both  from  the  statute  and 
the  authorities,  that  the  damages  awarded  for  the  negligent 
act  are  such  as  result  to  the  property  rights  of  the  person  or 
persons  for  whose  benefit  the  cause  of  action  was  created. 
Nothing  is  allowed  for  a  personal  injury  to  the  personal  rep- 
resentatives or  to  the  beneficiaries,  but  the  allowance  is  simply 
for  injuries  to  the  estate  of  the  latter,  caused  by  the  wrongful 
act.  .  .  .  'Although  the  action  can  be  maintained  only 
in  cases  in  which  it  could  have  been  brought  by  the  deceased, 
if  he  had  survived,  the  damages  nevertheless  are  given  upon 
different  principles  and  for  different  causes.'  " 

The  cause  of  action  settled  by  the  executor  is  wholly  distinct 
from  the  one  contemplated  by  the  contract,  and  inasmuch  as 
the  compensation  was  conditional  upon  recovery  either  by  set- 
tlement or  judgment  with  the  deceased  against  the  railroad 
company  for  bodily  injuries  to  Carrig,  the  claimants  must  fail. 

Petitioners'  claim  dismissed,  without  costs. 


Matter  of  the  Estate  of  John  Eeehan^  Deceased. 

{8urroga4€^a  Court,  New  York  County ^  Filed  December,  1901.) 

CONTSMPT — CmENT,    WHEN   NOT   BOUin)   BY   ATTORNEY'S — ^DECBEB   AOAINST 

EzBouTOB   Pebsonaixt   FOB    CosTS,   How    Enfobcibijb — ^Demand   or 

EXECUTOB. 

Tlie  implied  authority  of  an  attorney  is  insufficient  to  permit  him 
to  hind  his  client,  an  executor,  for  his  own  criminal  contempt  in 
procuring  a  surrogate's  decree  against  the  executor  to  be  satisfied  of 
record  when  the  attorney  knew  that  it  remained  unsatisfied  in  part, 
unless  the  client  was  actually  privy  to  the  contempt. 

So  much  of  a  surrogate's  decree  against  an  executor  as  charge* 
him  personally  with  costs  is  a  money  judgment  and  enforcible  by 
execution  only. 
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Foundation  for  a  proceeding  to  punish  an  executor  as  for  a  con- 
tempt in  willfully  failing  to  pay  the  balance  due  upon  the  decree  is, 
therefore,  not  laid  by  a  single  demand  upon  him  for  that  sum  and 
the  costs  also. 

Application  to  punish  an  executor  for  conteonpt. 
Adams  &  Hyde,  for  petitioners;  Bernard  J.  Tinney,  for  re- 
spondent. 

Thomas,  S. — The  application  is  to  punish  the  executor  for 
contempt.  On  December  10,  1898,  in  a  proceeding  for  the 
judicial  settlement  of  the  account  of  the  executor,  a  decree  was 
made  by  a  surrogate  of  this  court  by  which  it  was  adjudged 
that  he  had  in  his  hands  property  of  the  estate,  after  the  al- 
lowance of  all  just  credits,  to  the  extent  of  $7,610.85,  which 
sum  he  was  directed  to  pay,  one-fifth  thereof  to  each  of  five 
designated  persons,  and  he  was  also  adjudged  personally  to  pay 
to  all  of  such  persons  jointly  the  further  sum  of  $590.60  for 
the  costs  and  disbursements  of  the  proceeding.  This  decree 
was  the  result  of  a  long  contest,  at  the  beginning  of  which  the 
executor  denied  all  indebtedness  to  the  parties  who  ultimately 
succeeded  and  who  were  represented  by  the  petitioners  in  this 
proceeding  as  their  attorneys.  From  the  decree  so  made  no 
appeal  was  ever  taken.  Notice  in  writing  that  the  attorneys 
claimed  a  lien  on  the  moneys  due  was  formally  served  upon  the 
executor,  but  notwithstanding  such  notice,  and  in  disregard  of 
any  claim  of  lien  of  the  attorneys,  the  executor  made  a  secret 
settlement  with  the  clients,  and  certificates  of  satisfaction  of 
the  decree  were  executed  by  the  clients.  These  certificates  were 
dated  and  acknowledged  on  January  10,  1899.  They  were 
filed  of  record  with  the  clerk  of  this  court  on  the  following  day, 
and  the  decree  was  thereupon  discharged  of  record.  A  tran- 
script of  the  decree  had  been  filed  in  the  county  clerk's  office 
and  had  there  been  docketed,  and  this  record  was  also  marked 
as  discharged.     The  attorneys  first  sought  compensation  for 
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their  services  against  their  clients  and  obtained  judgment 
against  them  on  May  17,  1899,  in  the  City  Court  for  $2,- 
083.24,  which  proved  not  to  be  collectible  by  execution.  They 
then  applied  by  motion  to  this  court  to  have  the  certificates  of 
discbarge  of  the  original  decree  set  aside  and  for  other  relief. 
An  order  was  made  on  this  application  by  Surrogate  Yamum, 
dated  December  29,  1899,  which  directed  (1)  that  the  records 
of  this  court  be  amended  by  striking  therefrom  the  note  of  the 
satisfaction  of  record  of  the  original  decree  and  substituting  a 
statement  that  said  decree  is  satisfied  except  as  to  the  sum  of 
$2,083.24,  with  interest  from  May  17,  1899 ;  (2)  that  the  said 
satisfactions  of  the  decree  be  vacated  and  set  aside  ^'  to  the 
extent  of  $2,083.24,  with  interest  from  May  17,  1899,  which 
sum  is  the  lien  of  the  petitioners  upon  said  decree;"  (3)  that 
the  county  clerk  mark  upon  the  certificates  of  discharge  that 
they  were  "  vacated  *and  set  aside  to  the  extent  as  aforesaid, 
that  is,  to  the  extent  of  $2,083.24,  with  interest  from  May  17, 
1899,"  and  (4)  "that  the  said  petitioners  be  and  they  are 
hereby  authorized  to  enforce  the  said  decree  filed  in  the  office 
of  the  clerk  of  this  court  on  the  10th  day  of  December,  1898, 
against  the  said  James  Regan  (the  executor),  so  far  as  it  may 
be  necessary,  their  aforesaid  lien  upon  said  decree."  An  ap- 
peal from  this  order  was  taken  to  the  Appellate  Division  of  the 
Supreme  Court,  where  it  was  reversed.  A  further  appeal  was 
taken  to  the  Court  of  Appeals,  where  the  order  of  reversal 
made  by  the  Appellate  Division  was  reversed  and  the  original 
order  of  the  surrogate  was  affirmed.  The  opinions  rendered  in 
the  course  of  this  litigation  are  reported  in  Matter  of  Regan, 
29  Misc.  Rep.  527,  68  App.  Div.  1,  167  K  T.  338.  The  re- 
mittitur from  the  Court  of  Appeals  was  filed  in  this  court  on 
June  12,  1901,  and  a  formal  order  of  this  court  was  made 
thereon,  after  notice  of  settlement  had  been  served  on  Mr.  Ber- 
nard J.  Tinney,  the  attorney  for  the  executor,  on  June  21, 
1901,  which  order  was  served  on  the  executor  on  June  24, 
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1901.      Notwithstanding  the  fact  that  Mr.  Tinney  had  thus 
been  formally  notified  of  the  action  of  the  Court  of  Appeals  on 
June  24y  1901,  he  presented  to  a  clerk  of  this  court  duplicate 
certificates  of  discharge  of  the  original  decree,  and  requested 
that  the  decree  be  marked  satisfied.    In  order  to  meet  the  ob- 
jection that  Surrogate  Vabnum  had  determined  that  the  prev- 
ious satisfaction  be  set  aside,  he  called  the  attention  of  the  clerk 
to  the  remittitur  of  the  Appellate  Division  reversing  the  order 
of  Surrogate  Vabnum^  and  did  not  disclose  the  recent  action  of 
the  Court  of  Appeals.    By  this  means  he  procured  the  clerk  to 
receive  the  certificates  and  mark  the  record  as  he  requested. 
The  entry  thus  made  was,  of  course,  irregular,  and  it  was  there- 
fore stricken  from  the  record  by  a  surrogate  on  his  own  motion, 
but  the  procuring  this  entry  to  be  made  is  one  of  the  contempts 
for  which  it  is  sought  to  punish  the  executor.     There  can  be 
no  question  that  the  conduct  of  Mr.  Tinney,  the  attorney,  was 
highly  improper  and  inexcusable.    "So  question  is  presented  as 
to  the  degree  of  his  offense,  or  the  measure  of  punishment 
which  should  be  imposed  upon  him,  since  the  appHcation  is  to 
punish,  not  the  attorney,  but  the  executor.    No  evidence  is  pre- 
sented to  show  that  the  executor  authorized  or  approved  of  Mr. 
Tinney's  action.     The  implied  authority  of  an  attorney  does 
not  extend  to  permit  him  to  bind  the  client  to  a  liability  for  a 
criminal  contempt  without  the   actual  privity  of  the  client. 
Satterlee  v.    Conneau,    7   Eobt.   666.     For  this   reason   this 
branch  of   the  application   must   be  denied.     In   its   second 
branch  the  application  is  to  punish  the  executor  for  his  disob- 
edience in  failing  to  pay  to  the  petitioners  the  portion  of  the 
moneys  adjudged  payable  under  the  decree  of  December  10, 

1898,  thereafter  determined  by  the  order  of  December  29, 

1899,  to  belong  to  the  petitioners  by  virtue  of  their  lien  as  at- 
torneys. As  to  the  sum  of  $590.60  costs,  part  of  the  moneys 
adjudged  by  the  decree  of  December  10,  1898,  they  were  to  be 
paid  by  the  executor  "  personally  "  out  of  his  own  estate,  and 
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not  out  of  the  fund  determined  to  be  in  his  hands  as  executor. 
To  the  extent  of  this  item  the  decree  is  a  money  judgment,  en- 
forcible  by  execution  and  not  otherwise.  The  order  of  Decem- 
ber 29,  1^99,  determines  that  the  petitioners  have  a  Hen  upon 
the  decree  to  the  extent  of  $2,083.24,  with  interest  from  May 
17,  1899.  In  the  absence  of  a  distinct  determination  other- 
vnse,  I  must  assume  that  the  costs  included  in  the  decree  are 
still  entirely  unpaid,  and  that  they  form  a  part  of  the  sum  to 
which  the  lien  of  the  attorneys  attaches.  The  remedy  now  in- 
voked can  be  awarded,  if  at  all,  only  for  the  diflFerence  between 
the  amount  of  the  entire  lien  and  the  amount  of  the  costs,  since 
that  balance  is  the  only  part  of  the  decree  not  already  satisfied, 
as  to  which  payment  is  directed  to  be  made  by  the  executor 
from  the  funds  of  the  estate.  The  only  demand  alleged  to  hare 
been  made  upon  the  executor  is  for  payment  of  the  entire 
amount  of  the  petitioners'  lien  upon  the  entire  decree.  The 
refusal  of  such  a  demand  cannot  be  made  the  foundation  of  a 
proceeding  to  punish  for  contempt.  Matter  of  Humfreville, 
154  N".  Y.  115;  Estate  of  Bridget  Lenihan,  Surr.  Decs. '1901, 
470;  Estate  of  Elizabeth  Broderick,  Surr.  Decs.  1899,  189. 
The  conclusion  thus  reached  makes  it  unnecessary  to  pass  upon 
the  motion  on  the  part  of  the  respondent  to  dismiss  on  the 
ground  of  certain  alleged  irregularities  in  the  moving  papers. 
The  application  is  denied,  with  leave  to  renew  upon  proof  of  a 
further  demand  upon  the  executor. 

Application  denied,  with  leave  to  renew  upon  proof  of  a 
further  demand  upon  executor. 
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Matter  of  the  Collateral  Tax  upon  the  Estate  of  John  B. 

EUll^  Deceased. 

(Surrogate's  Court,  New  York  County,  Filed  December,  1901.) 

Traxsfeb  Tax — ^Valuation  of  Shares  in  Remainder  where  the  Fixed 
Income  of  the  Life  Beneficiary  Has  Necessarily  Encroached 
Upon  the  Cobpub. 

Where  a  testator  dies  in  1889,  wills  his  wife  a  fixed  income  for  life, 
payable  out  of  his  residuary  estate,  gives  the  trustees  thereof  power  to 
use  the  principal  to  make  the  income  up  to  the  amount  fixed,  and  they 
necessarily  invade  the  principal  until  her  death  eleven  years  later,  the 
shares  of  the  remaindermen,  now  for  the  first  time  vesting  in  enjoy- 
ment and  fixed  by  a  decree  upon  the  trustee's  accounting,  are  to  be 
appraised  at  their  amounts  as  shown  in  the  decree,  and  a  computation 
of  their  value,  reached  by  taking  the  value  of  the  testator's  estate  at 
the  time  of  his  death  and  deducting  therefrom  the  theoretically  prob- 
able, and  not  the  actual,  duration  of  the  wife's  life  estate,  is  erro- 
neous and  unjust. 

Appeal  from  the  report  of  an  appraiser  appoin1;ed  to  assess 
the  transfer  tax.  ^ 

William  W.  Bryan,  for  trustee ;  Ejievals  &  Perry,  for  lega- 
tees; A.  S.  Tompkins,  for  comptroller. 

Thomas,  S.— The  testator  died  April  27,  1889.  By  his  will, 
after  providing  for  an  annuity  of  $20  a  month  to  a  stranger, 
he  gives  his  residuary  estate  in  trust  to  his  executors,  to  pay 
the  income  to  his  wife  for  life.  If  the  income  is  insufBcient 
to  realize  $5,500  a  year,  they  are  directed  to  invade  principal 
to  make  up  that  amount.  Upon  the  death  of  his  wife,  after 
bequeathing  certain  specific  sums  of  money,  the  remainder  is 
directed  to  be  divided  equally  between  the  children  of  certain 
relatives  by  marriage.  In  1895,  prior  to  any  accounting,  an 
appraiser  was  appointed  who  made  certain  investigations  and 
computations,  and  reported  that  the  interest  of  the  widow  was 
not  taxable  and  that  the  rights  of  the  other  legatees  would  not 
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vest  in  enjoyment  until  after  the  death  of  the  widow,  and  that 
it  was  not  yet  ascertainable  to  whom  the  estate  would  pass 
upon  her  death,  and  thfit  he  had  left  them  for  future  appraise- 
ment after  her  death.  The  widow  died  November  29,  1900, 
having  lived  eleven  years  and  seven  months  after  the  testator, 
and  having  received  $6,600  per  annum,  which  amounted  to 
$63,666.43.  An  accounting  was  had  in  this  court  and  a  decree 
made  on  June  10,  1901,  which  approves  the  accounts  of  the 
trustees  and  fixes  the  shares  of  the  residuary  l^a4»es.  This 
proceeding  was  oommenced  by  the  State  Comptroller  immedi- 
ately after  the  making  of  that  decree.  In  the  decree  the  shares 
of  the  legatees,  taking  the  residuary  estate,  are  $6,520.33  each, 
payable  June  10,  1901.  By  the  report  of  the  appraiser  a  tax 
is  imposed  against  each  of  them  on  the  sum  of  $5,638.81,  on 
the  theory  that  each  legacy  was  worth  that  sum  on  April  27, 
1889,  the  day  of  the  death  of  the  testator.  There  is  a  mani- 
fest error  here,  since  the  difference  is  plainly  not  enou^  to 
cover  interest  for  over  eleven  years.  The  discrepancy  between 
the  computations  and  the  facts  is  caused  by  the  fact  that  the 
appraiser  started  with  the  appraised  value  of  the  estate  at  the 
time  of  the  death  of  the  testator,  and  deducted  only  the  es- 
timated value  of  the  annuity  to  the  widow,  based  upon  the  ac- 
cepted tables  of  probable  mortality.  The  widow  was  sixty- 
nine  years  of  age  at  the  death  of  her  husband,  and  at  that  time 
her  chance  of  life  was  less  than  six  years.  She  actually  sur- 
vived him  about  twice  as  long  as  that.  The  statute  of  1887 
(chap.  713)  required  a  life  estate  sought  to  be  taxed  to  be 
appraised  on  this  theory,  notwithstanding  it  resulted  in  error 
(Matter  of  Jones,  28  Misc.  Rep.  366),  but  I  do  not  find  my- 
self bound  in  this  way  in  estimating  the  value  of  a  l^acy, 
now  just  due,  and  the  actual  value  of  which  now  appears  with- 
out contradiction  and  is  fixed  by  a  decree.  If  the  widow  had 
lived  long  enough  the  estate  would  have  been  entirely  con- 
sumed by  her  annuity,  and  a  ruling  which  would  require  a 
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tax  to  I#e  imposed  against  the  residuary  legatees,  even  if  they 
had  never  heen  entitled  to  any  sum  whatever,  should  be  avoided^ 
The  proceeding  before  the  appraiser  appointed  in  1895  was 
never  ratified  by  any  order  of  a  surrogate.  The  report  of  the 
appraiser  was  not  an  adjudication  of  any  kind,  and  some  error 
has  been  made  by  adopting  some  of  the  estimates  there  formed 
instead  of  accepting  the  facts  as  shown.  The  valuations  of  the 
legacies  now  sought  to  be  taxed  as  of  the  date  of  the  death  of 
the  testator  should  be  computed  from  the  amounts  adjudged  in 
the  decree  on  the  final  accounting  as  being  their  value  at  the 
date  of  the  decree.  The  appeal  is  sustained  and  the  matter  re- 
mitted to  the  appraiser  for  a  further  report. 

Appeal  sustained  and  matter  remitted  to  appraiser  for  fur- 
ther report. 


Matter  of  the  Judicial  Settlement  of  the  Accounts  of  William 
D.  Temple,  Executor  of  the  Last  Will  and  Testament  of 
Maby  J.  Duel,  Deceased. 

{8urrogat€^a  Court,  Washington  County,  Filed  December,  1901.) 

Trust  Legacy— To  a  Dkbtob  op  the  Dowoii— IwTiKraoN. 

Where  a  mother,  whose  son  is  indebted  to  her,  creates  a  testamen- 
tary tmst  for  him  for  life,  which  she  thereby  declares  shall  not  be 
subject  in  any  degree  to  the  intervention  of  any  creditor  of  his  and 
which  she  thereby  states  is  intended  to  secure  him  the  income  of  the 
principal  for  life  and  put  it  beyond  the  reach  or  control  of  all  and 
every  creditor  of  his,  her  executor  cannot  reach  the  income  of  the 
trust  and  have  it  applied  to  the  debt,  which  the  son  owed  the  mother, 
as  it  was  her  evident  intention  that  he  should  receive  the  whole  in- 
come for  life. 

Proceeding  upon  the  judicial  settlement  of  the  accounts  of 
an  executor. 

Joseph  B.  McCormick,  for  executor;  Clarence  E.  Parker, 
for  Hiram  Duel. 
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Ingalsbe^  S. — The  question  submitted,  relates  solely  to  the 
construction  of  the  sixth  clause  of  the  testator's  will,  which 
reads  as  follows :  "  I  ^ve  and  bequeath  the  sum  of  three  thou- 
sand dollars  to  Joseph  B.  McCormick,  or  his  successors,  to  have 
and  to  hold  the  same,  but  nevertheless  in  trust  and  upon  the 
uses  and  trusts  and  for  the  purposes  following:  To  be  held^ 
managed  and  invested  from  time  to  time  and  as  need  be  re- 
invested by  said  J.  B.  McCormick,  as  such  trustee  or  his  suc- 
cessor, in  said  trust,  for  the  benefit  and  advantage  of  my  son, 
Hiram  Duel,  in  such  good  productive  stocks  and  mortgages  as 
will  produce,  if  possible,  a  sure  and  regular  income,  and  the 
whole  net  income  or  interest  of  which  fund  is  to  be  paid  over 
to  my  said  son,  Hiram  Duel,  for  and  during  the  term  of  his 
natural  life,  at  least  once  a  year  upon  his  own  order  or  receipt 
without  being  subject  in  any  degree  to  the  intervention  or  or- 
der of  any  creditor  of  the  said  Hiram  Duel,  my  object  being 
to  secure  to  him,  the  said  Hiram,  during  the  term  of  his 
natural  life  the  use,  income,  interest  and  enjoyment  of  all  the 
said  three  thousand  dollars,  and  to  put  the  same  beyond  the 
reach  or  control  of  all  and  every  creditor  of  the  said  Hiram.'* 

By  a  codicil,  W.  D.  Temple  was  named  as  trustee  in  the 
place  of  Joseph  B.  McCormick,  but  the  clause  in  question  was 
in  no  other  way  changed. 

At  the  death  of  the  testatrix,  her  son,  Hiram  Duel,  the 
beneficiary  named,  was  indebted  to  her  in  the  principal  sum 
of  $1,363.90. 

The  executor  contends  that  the  income  of  the  trust  fund  of 
$3,000,  given  lie  debtor,  should  be  applied  in  reduction  of 
this  indebtedness;  that  he  has  an  equitable  lien  upon  this 
legacy  of  income  given  Hiram  Duel,  and  the  right  to  retain  it 
from  time  to  time,  as  it  matures,  and  apply  the  amounts  so  re- 
tained in  payment  of  the  indebtedness  of  the  beneficiary  to  the 
testator,  until  it  shall  be  fully  liquidated. 

A  legacy  by  a  creditor  to  a  debtor  does  not  operate  as  a  re- 
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lease  or  extinguishment  of  the  debt  unless  it  appears  to  have 
been  the  intention  of  the  testator  to  have  it  so  operate.  The 
legacy  produces  no  effect  upon  the  indebtedness  unless  it  is 
clearly  apparent  that  it  was  the  testator's  intention  to  release 
the  debt. 

The  intention  of  the  testator  is  to  be  sought  for  in  the  will 
itself  and  carried  into  effect. 

Fortunately,  in  the  clause  under  consideration,  this  inten- 
tion is  very  clearly  expressed.  The  object  of  the  provision  for 
the  son,  Hiram,  is  explicitly  stated  on  the  face  of  the  will  to 
be  "  to  secure  to  him  .  .  .  during  the  term  of  his  natural 
life,  the  use,  income,  interest  and  enjoyment  of  all  the  said 
three  thousand  dollars." 

If  the  contention  of  the  executor  is  correct,  Hiram  Duel  can 
receive  no  use  or  enjoyment  from  this  sum  for  many  years. 
Even  in  the  most  favorable  aspect  of  interest  returns,  taxes 
levied  and  necessary  expenses  paid,  nearly  two  decades  would 
elapse  before  he  became  the  recipient  of  the  "  sure  and  regular 
income  "  his  mother  intended  to  provide. 

The  testator  was  not  content  with  a  single  statement  of  her 
intention.  In  another  portion  of  this  clause  she  directs  the 
payment  of  this  income,  to  be  as  often  as  once  a  year,  upon 
the  beneficiary's  "own  order  or  receipt  without  being  subject 
in  any  degree  to  the  intervention  or  order  of  any  creditor." 

At  the  close  of  the  provision  she  reiterates  her  position  to 
be,  "  to  put  the  same  beyond  the  reach  of  all  and  every  credi- 
tor of  said  Hiram."  This  not  only  makes  her  intention  more 
unmistakable,  but  in  effect  it  declares  that  the  income  of  said 
$3,000  shall  be  beyond  and  above  the  reach  of  her  estate  as  a 
creditor  of  the  beneficiary. 

A  decree  should  be  entered  for  the  immediate  payment  to 
the  beneficiary,  Hiram  Duel,  of  the  income  of  said  trust  fund, 
which  has  accrued  since  the  death  of  the  testator. 
Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  Accounts  of  John 
G.  Lewis^  as  Executor  of  Hakbis  Lewis^  Deceased,  Guar- 
dian of  Etta  Baillet. 

{Surrogate'a  Court,  Herkimer  County,  Filed  January,  1902.) 

QUARDIAN  AND  WABD — STATUTE  OF  LllCITATIONS  AS  TO  C6ICPUL8OHT  AC- 
COUNTING— ^Lapsb  of  Time  Cbeatino  a  Pbesumftion  that  thb  Wabd 
Has  Bekn  Paid. 

In  1865  a  guardian  was  appointed  for  a  ward,  born  in  1857,  but  he 
never  filed  an  inventory  nor  any  annual  account,  and  died  in  1887,  his 
executor  qualifying  in  1888.  In  1901  the  ward  for  the  first  time  made 
claim  against  the  guardian  and  instituted  this  special  proceeding 
against  his  executor  to  make  the  latter  account  for  a  sum  of  money 
alleged  to  have  been  received  by  the  guardian  in  1865. 

Beld,  that  the  proceeding  was  barred  by  the  lapse  of  ten  years  after 
1878,  at  which  time  the  ward  became  of  age  and  had  a  right  to  eom- 
pel  the  guardian  to  account  before  the  Surrogate's  Court  which  ap- 
pointed him. 

That  the  facts  created  a  presumption  of  payment  to  the  ward  and 
also  indicated  that  the  trust  no  longer  existed,  but  had  been  fully 
executed. 

Proceedings  to  compel  the  executor  of  a  deceased  guardlau 
of  property  to  render  an  account  of  the  acts  and  doings  of  the 
decedent. 


J.  A.  Steele,  for  petitioner;  E.  LaGrange  Smith,  for  execu- 


tor. 


Devbndobf,  S. — On  the  9th  day  of  October,  1866,  Harris 
Lewis  of  the  town  of  Schuyler,  in  the  county  of  Herkimer, 
was  appointed  by  the  surrogate  of  said  county  guardian  of  the 
property  of  the  petitioner  herein,  Etta  Fish  Baillet. 

So  far  as  the  records  of  the  surrogate's  office  disclose  noth- 
ing further  than  to  qualify  as  such  guardian  was  ever  done  by 
the  said  Lewis;  he  never  filed  an  inventory  of  the  property  or 
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statement  in  any  form  of  his  acts  as  such  and  never  asked  for 
or  obtained  his  discharge. 

On  the  26th  day  of  October,  1887,  the  said  guardian  died; 
he  left  a  last  will  and  testament  of  which  his  son,  John  G. 
Lewis,  the  answering  party  herein,  was  made  the  sole  executor ; 
he  qualified  as  such  February  6,  1888,  and  pursued  the  course 
of  his  father  and  never  rendered  in  any  form  or  manner  an  ac- 
count or  had  a  judicial  settlement  as  such  executor. 

The  petitioner  herein  was  bom  June  27,  1857,  hence  she 
became  twenty-one  years  of  age  in  1878  or  upwards  of  nine 
years  before  the  death  of  her  guardian. 

The  petition  was  filed  February  21,  1901,  herein,  to  compel 
the  accounting  of  the  executor  of  the  deceased  guardian,  there- 
fore, this  proceeding  was  instituted  over  thirteen  years  after 
the  guardian's  death  and  more  than  twenty-two  years  after  the 
ward  became  of  age.  At  the  return  of  the  citation  the  executor 
of  the  deceased  guardian  filed  an  answer  and  interposed  ob- 
jections to  the  proceedings  and  asked  their  dismissal  on  the 
ground  that  he  was  in  no  way  accountable  to  the  petitioner, 
and  that  the  guardian's  estate  was  in  no  way  obligated  to  her 
and  that  she  had  been  fully  paid  and  also  interposed  a  plea 
of  the  Statute  of  Limitations.  After  reserving  the  question 
whether  the  right  to  compel  an  accounting  herein  had  been  lost 
by  the  Statute  of  Limitations,  evidence  was  taken  from  which 
it  can  be  inferred  that  the  guardian  received,  December  1, 
1866,  $295.76,  funds  belonging  to  his  ward;  as  to  all  subse- 
quent transactions  as  to  these  funds  and  the  management  of  the 
estate  the  evidence  and  the  records  are  entirely  silent.  Section 
2606  of  the  Code  of  Civil  Procedure  provides  that  where  a 
/niardian  dies  the  Surrogate's  Court  has  the  same  jurisdiction 
upon  the  petition  of  the  guardian's  ward  to  compel  the  execu- 
tor or  administrator  to  account  which  it  would  have  against  the 
decedent  if  his  letters  have  been  revoked  by  a  surrogate's  de- 
cree, hence  the  decisions  of  Andrade  v.  Cohen,  32  Hun,  225, 
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and  Famsworth  v.  Oliphant,  19  Barb.  30,  holding  that  the 
Surrogate's  Court  cannot  compel  the  representatives  of  a  de- 
ceased guardian  to  account  and  pay  over  a  balance  found  due 
from  him  are,  in  view  of  the  language  of  said  section,  no 
longer  controlling  authorities,  and  application  for  a  compul- 
sory accounting  may  be  made  as  soon  as  the  executor  of  the  de- 
ceased guardian  is  appointed.  Matter  of  Wiley,  119  N.  Y. 
642.  Therefore,  the  petitioner  herein  not  only  had  a  right  as 
soon  as  she  arrived  at  age  in  1878  to  ask  for  and  compel  an  ac- 
counting on  the  part  of  her  guardian,  but  immediately  upon 
the  appointment  of  the  executor  of  the  deceased  guardian 
February  6,  1888,  she  had  the  right  to  call  upon  him  for  an 
account  of  the  doings  and  acts  of  the  deceased  guardian,  if  she 
were  not  then  already  precluded  by  the  Statute  of  Limitations. 
The  petitioner  testifies  that  she  had  always  known  that  Har- 
ris Lewis  was  her  guardian,  but  insists  that  she  did  not  know 
that  this  particular  money  ever  came  to  his  possession  as  such 
guardian;  she  says  she  believed  it  was  held  by  her  uncle,  but 
under  the  showing  in  this  proceeding  I  do  not  think  that  posi- 
tion can  aid  her.  I  think  her  claim  herein  is  barred  by  the 
Statute  of  Limitations,  and  that  after  the  lapse  of  such  a  great 
number  of  years,  as  have  passed  in  this  case  since  the  wafd  be- 
came of  age,  the  presumption  of  payment  follows.  In  the  Mat- 
ter of  Neilley,  95  N.  Y.  382,  it  was  held,  that  it  is  only  where 
an  actual,  continuing  and  subsisting  trust  existed  that  a  trus- 
tee is  precluded  from  setting  up  the  Statute  of  Limitations. 
Kane  v.  Bloodgood,  7  John.  Ch.  90,  was  recognized  in  that 
case  as  an  authority.  The  well  considered  case  of  Kane  v. 
Bloodgood  refers  to  the  equitable  rule  under  which  courts  of 
equity  reject  stale  claims  independent  of  the  Statute  of  Limi- 
tations, and  cites  one  case  where  a  bill  was  filed  against  an 
executor  for  an  account,  and  there  being  no  statutory  protec- 
tion, and  the  presumption  of  a  final  settlement  being  rebutted, 
the  court  refused  to  open  the  account  after  a  great  lapse  of  time 
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when  it  was  probable  that  most  of  the  parties  were  dead^  and 
the  vouchers  and  receipts  were  lost.  I  do  not  think  that  the 
proof  in  this  case  brings  it  within  the  rule  of  the  Neeley  case, 
and  that  it  can  be  said  that  there  is  an  actual,  continuing  and 
subsisting  trust  still  in  being  which  would  preclude  the  execu- 
tor from  pleading  the  Statute  of  Limitations. 

It  has  been  said  that  after  a  ward  becomes  of  age  the  fidu- 
ciary relation  of  guardian  aud  ward  ceases  and  the  parties 
are  in  the  relation  of  debtor  and  creditor,  and  hence  the  claim 
of  the  ward  may  fall  within  the  statute.    Busw.  Lim.  474. 

In  the  administration  of  trust  the  rule  is  well  established 
that  as  between  trustee  and  cestui  que  trust,  so  long  as  that  re- 
lation exists,  the  trust  cannot  be  affected  by  the  Statute  of 
Limitations,  but  where  the  relation  is  no  longer  admitted  to 
exist  or  time  and  long  acquiescence  have  obscured  the  nature 
and  character  of  the  trust,  or  the  acts  of  the  parties  or  other 
circumstances  give  rise  to  presumptions  unfavorable  to  its  con- 
tinuance courts  of  equity  will  refuse  relief  upon  the  ground  of 
lapse  of  time  and  inability  to  do  complete  justice  between  the 
parties.  The  equitable  principle  upon  which  the  rule  is 
founded  has  been  statel,  ^'  That  if  a  trustee  is  in  possession  and 
does  not  execute  his  trust  the  possession  of  the  trutee  is  the 
possession  of  the  cestui  que  trust;  and  if  the  only  circumstance 
is  that  he  does  not  perform  his  trust,  his  possession  operates 
nothing  as  a  bar  because  his  possession  is  according  to  his  title." 
Hovendeni  v.  Annesley,  2  Schoales  &  L.  633;  Busw.  Lim.  & 
Adv.  Poss,  457. 

The  doctrine  that  a  positive  and  technical  trust  is  not  barred 
by  the  lapse  of  time  is  subject  to  two  qualifications,  viz:,  that 
no  circumstances  exist  to  raise  the  presumption  from  lapse  of 
time  of  an  extinguishment  of  the  trust,  and  that  no  open  denial 
or  repudiation  of  the  trust  is  brought  home  to  the  knowledge 
of  the  parties  in  interest  which  requires  them  to  act,  as  upon 
an  asserted  adverse  title:    Lapse  of  time  without  any  claim  or 
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admission  of  an  existing  right,  coupled  with  circumstances 
tending  to  show  that  a  trust  had  been  executed,  may  raise  a 
presumption  of  its  execution,  and,  in  case  of  a  guardian,  may 
authorize  the  court  to  require  a  less  specific  statement  of  items 
and  raise  a  presumption  of  payment  to  and  for  the  ward  to  the 
amount  of  the  account.  Gregg  v.  Gregg,  15  N.  H.  190 ;  Whed- 
bee  V.  Whedbee,  5  Jones  Eq.  392 ;  Matter  of  Barker,  1  Powers, 
480. 

The  petitioner  made  no  claim  against  the  guardian  during 
the  eight  years  after  she  arrived  at  the  age  of  twenty-one  years ; 
his  death  then  occurred  and  for  more  than  thirteen  years 
thereafter  she  failed  to  make  a  claim  against  his  estate,  and 
unless  the  statute  could  be  pleaded  as  a  bar  in  a  case  of  this 
kind  it  is  difficult  to  conceive  of  one  wherein  it  would  be  proper. 
She  testifies  that  she  did  not  know  of  the  guardian's  death  un- 
til the  fall  of  1900 ;  if  that  be  true  then  for  upwards  of  twenty- 
two  years  after  she  became  twenty-one  years  of  age  she  per- 
mitted and  intended  to  permit  the  acts  and  doing  of  the  guar- 
dian to  remain  unchallenged.  It  is  true  that  the  guardian 
failed  to  file  annual  statements,  as  it  was  his  duty  to  file  them, 
under  chapter  460,  Laws  of  1837,  yet  so  great  a  length  of  time 
having  elapsed  since  the  petitioner  arrived  at  age  and  since  the 
death  of  the  guardian  that  it  may  well  be  inferred  that  any 
evidence  of  paymeM  may  have  been  long  since  lost  or  destroyed. 

This  is  a  special  proceeding,  sections  414,  3333  and  3334, 
Code  of  Civil  Procedure.  The  rule  of  limitations  applicable 
thereto  is  the  same  as  if  it  were  a  civil  action.  Church  v.  Olen- 
dorf,  19  X.  Y.  St.  Repr.  700. 

As  to  legacies  not  charged  upon  land,  distributive  shares  of 
estates  and  debts  owing  by  decedent,  the  statutes  give  a  con- 
current remedy  to  legatees,  creditors  and  next  of  kin  in  courts 
of  law  and  equity  and  in  the  Surrogate's  Court,  and  as  the 
Statute  of  Limitations  is  a  bar  at  law,  it  is  also  a  bar  in  the 
Surrogate's  Court  or  in  a  court  of  equity.    MoCartee  v.  Camel, 
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1  Barb.  Ch.  466 ;  PaflF  v.  Kinney,  1  Bradf .  1 ;  Clark  v.  Ford, 
1  Abb.  Ct.  App.  Dec.  359 ;  Matter  of  Rogers,  153  N.  Y.  316. 

I  think  upon  the  facts  as  they  appear  in  this  case  that  after 
the  ward  became  of  age  the  ten-year  Statute  of  Limitations  be- 
gan to  run.  Matter  of  Rogers,  153  N.  Y.  316.  And  at  the 
time  of  the  commencement  of  these  proceedings  was  as  effectual 
bar  in  her  pathway  to  a  recovery.  Matter  of  Boylan,  25  Misc. 
Kep.  2S1. 

The  proceedings  herein  are  accordingly  dismissed. 

Proceedings  dismissed. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Rbbscoa 
A.  R.  Basefield^  as  Administratrix  of  the  Goods,  Chattels 
and  Credits  of  Mast  E.  Rosellb^  Deceased. 

{Surrogate's  Court,  Kings  County,  Piled  January,  1902.) 

Sayings  Bank  Deposit— Gifp— Joint  Tenawct — Pbesumftion  of  I^ust 
Rebutted. 

Where  a  mother  has  given  her  only  daughter,  and  subsequent  ad- 
ministratrix, an  order  directing  a  saTings  bank  to  pay  the  daughter 
the  mother's  deposit,  the  fact  that  after  the  mother's  death  the  daugh- 
ter drew  the  deposit  out  of  the  bank  as  administratrix,  without  pro- 
ducing the  order  or  mentioning  the  gift,  does  not  make  her  chargeable 
with  the  moneys  as  belonging  to  the  estate  of  the  mother,  and  par- 
ticularly where  the  mother  stated,  on  her  death  bed,  to  disinterested 
witnesses,  that  she  had  no  property,  but  had  given  everything  to  her 
daughter. 

Where  a  daughter  deposits  her  own  money  in  a  savings  bank  in  the 
joint  names  of  herself  and  her  mother,  she  is,  after  the  death  of  her 
mother,  entitled  to  the  deposit  as  survivor  of  a  joint  tenancy. 

The  deposit  of  money  in  a  savings  bank  in  trust  for  another  raises 
a  presumption  that  the  depositor  has  vested  the  title  in  the  beneficiary, 
bift  where  the  proof  shows  that  the  depositor  deposited  her  own  money, 
retained  the  bank  books,  did  not  intend  to  give  the  apparent  bene- 
ficiary the  fund,  and  deposited  the  money  in  this  manner  for  her  own 
convenience,  the  presumption  of  a  trust  is  rebutted. 

f  Reversed,  82  App.  Div.  463. 
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Motion  to  confirm  the  report  of  a  referee. 

E.  W.  Van  Vranken  (J.  Stewart  Eoss,  of  counsel),  for  ad- 
ministratrix; A.  D.  Pape,  for  Egbert  E.  Eoselle,  contestant; 
Bichard  T.  Greene,  for  David  H.  Eoselle,  contestant. 

Church^  S. — The  report  of  the  referee  is  necessarily  en- 
titled to  great  weight  with  the  court  as  by  reason  of  his  having 
a  personal  inspection  of  the  witnesses  and  hearing  the  testi- 
mony direct  from  their  lips  he  is  enabled  to  judge  the  char- 
acter of  a  witness  better  than  a  person  can  from  a  mere  steno- 
graphic report  of  the  same,  but  a  careful  examination  of  the 
evidence  in  this  case,  and  also  of  the  questions  of  law  involved 
therein  has  convinced  me  that  to  sustain  the  report  made  by 
the  referee  would  be  doing  a  great  injustice  to  this  adminis* 
tratrix. 

The  questions  involved  in  this  accounting  are  comparatively 
simple.  It  is  contended  that  the  administratrix  should  have 
charged  herself  with  the  amounts  standing  in  various  savings 
banks,  as  such  accounts  were  a  part  of  the  estate  of  the  dece- 
dent. 

It  appears  that  the  decedent  had  been  living  with  the  ad- 
ministratrix, Mrs.  Barefield,  her  only  daughter,  for  many 
years ;  that  the  relations  between  the  two  were  of  the  most  af- 
fectionate and  harmonious  character;  the  administratrix,  Mrs. 
Barefield,  was  in  receipt  of  some  income  and  moneys,  which, 
of  course,  were  her  own  property.  The  decedent  was  also  in 
receipt  of  moneys  arising  from  the  rent  of  certain  real  estate. 
Some  of  these  rents  would  be  collected  by  Mrs.  Barefield  and 
paid  to  the  decedent  and  some  of  them  were  collected  directly 
bv  the  decedent  herself.  The  decedent  would  use  as  much 
of  this  money  as  she  desired  for  her  personal  expenses  and  t^en 
would  give  the  balance  to  Mrs.  Barefield  to  use  as  herr  own 
moneys.     It    appears    that   the   various   bank  ^  accounts   were 
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opened  while  these  relations  continued^  and  it  is  in  connection 
with  such  accounts  that  the  questions  have  arisen  upon  this 
accounting. 

The  questions  arising  in  relation  to  these  various  accounts 
may  be  summarized  as  follows : 

First.  An  account  in  the  Bank  for  Savings,  in  the  name  of 
Mary  E.  Roselle. 

Second,  An  account  in  the  Kings  County  Savings  Institu- 
tion, in  the  name  of  Mary  E.  Eoselle  and  K.  A.  R  Alston ;  and 

Third,  Accounts  in  three  separate  banks  in  the  name  of  Be- 
becca  A.  R.  Barefield,  in  trust  for  Mary  E.  Roselle. 

As  for  the  first  account:  This  savings  bank  book  had,  for 
a  considerable  period  previous  to  the  decedent's  death,  been  in 
the  possession  of  Mrs.  Barefield,  the  administratrix.  It  also 
appears  that  the  decedent  had  executed  a  paper,  as  follows: 

"  The  Bank  fob  Savings.  Please  pay  to  my  daughter  the 
amount  or  interest  dua  me  on  book  No.  476,029.  Maby  E. 
Roselle." 

This  order  had  been  delivered  by  the  decedent  to  Mrs.  Bare- 
field  a  long  time  previous  to  the  death  of  the  decedent.  It 
seems  to  me  that  under  the  circumstances  attending  this  ac- 
count and  the  delivery  of  this  order  the  adminiatratrix  has 
clearly  established  her  title  to  same,  and  that,  therefore,  she 
should  not  have  been  charged  with  this  item.  The  contestants 
urge  that  as  the  money  was  collected  from  the  bank  by  the  ad- 
ministratrix under  the  letters  of  administration,  she  should  be 
charged  with  it :  The  answer  to  this  is  that  if  this  money  was 
the  property  of  the  administratrix  it  is  immaterial  how  she 
drew  it  from  the  bank ;  besides,  I  can  well  understand  that  be- 
ing the  administratrix  it  might  be  simpler  for  her  to  draw  it 
from  the  bank  in  that  capaci-ty  than  to  make  the  proof  about 
the  gift.  As  to  the  money  which  appeared  in  the  Bank  for 
Savings,  in  the  joint  name  of  Mrs.  Roselle  and  R.  A.  R.  Al- 
ston, which  was  Mrs,  Barefield's  name  previous  to  her  mar- 

28 
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riage.  Tlie  rule  undoubtedly  is  that  if  there  was  no  proof  as  to 
who  made  the  deposit  the  inference  would  be  that  each  of  the 
parties  to  the  joint  account  had  an  equal  interest  therein. 
Wetherow  v.  Lord,  41  App.  Div.  413.  But  the  rule  is  also 
well  established  that  if  one  person  deposits  his  own  money  in 
savings  banks  in  the  joint  name  of  himself  and  some  o4:her 
party  that  this  indicates  an  intent  to  vest  the  title  to  the  money 
in  the  survivor  and  that  the  depositor  remains  the  owner  of  the 
fund.  Wetherow  v.  Lord,  supra.  It  appears  from  the  uncon- 
tradicted testimony  of  Mrs.  Barefield  that  the  money  placed 
in  this  joint  account  belonged  to  Mrs.  Barefield ;  therefore,  she 
was  the  owner  of  the  same,  and  being  the  survivor  was  un- 
questionably eoititled  to  draw  the  same  from  the  bank,  and  con- 
sequently should  not  have  been  charged  with  this  item. 

The  remaining  question  is  as  to  the  accounts  in  the  savings 
banks,  opened  in  the  name  of  the  administratrix  in  trust  for 
the  decedent.  As  to  such  moneys  the  rule  of  law  is  that  where 
a  deposit  is  made  in  this  manner  and  there  are  no  circumstances 
or  facts  explaining  the  same  it  is  the  presumption  that  the  de- 
positor has  vested  the  title  to  such  moneys  in  the  beneficiary, 
but  it  is  also  equally  well  established  that  if  all  the  surround- 
ing facts  and  circumstances  show  that  the  depositor  did  not  in- 
tend to  give  the  beneficiary  this  fund,  and  that  it  was  the 
money  of  the  depositor,  deposited  for  his  own  convenience,  that 
then  the  depositor  continues  to  be  the  legal  owner  of  such 
moneys.  The  uncontradicted  evidence  in  this  case  shows  that 
this  money  was  the  money  of  the  administratrix;  that  she 
opened  the  accounts  and  treated  them  as  her  own  property,  and 
retained  the  bank  books  in  her  custody,  and  with  the  exception 
of  the  manner  of  opening  the  accounts  the  case  is  barren  of  any 
proof  showing  any  intent  to  vest  any  title  in  the  decedent.  This 
method  of  opening  an  account  is  one  that  is  frequently  fol- 
lowed by  persons  for  various  reasons  of  their  own,  and  the 
courts  are  perfectly  familiar  with  the  fact  that  it  is  done  re- 


MATTER  OF  BAREFIELD.  435 

peatedly  without  any  intention  of  the  depositor  divesting  him- 
self of  ownership  in  the  money.  Beaver  v.  Beaver,  117  N".  Y. 
430.  It  seems  to  me,  therefore,  that  it  is  impossible  to  dis- 
tinguish this  branch  of  this  case  from  that  of  Cunningham  v. 
Davenport,  147  N.  Y.  43.  The  cases  in  which  it  has  been  held 
that  a  deposit  of  this  character  vests  legal  title  to  the  money  in 
the  beneficiary  have  always  been  where  the  extraneous  evidence 
has  shown  an  absolute  intention  on  the  part  of  the  depositor  to 
give  the  money  to  the  beneficiary.  In  the  absence  of  any  such 
testimony,  and  with  the  presence  of  the  positive  testimony  of 
the  administratrix  that  this  was  her  money,  and  that  there  was 
no  intention  to  give  this  money  to  the  beneficiary,  the  legal 
title  unquestionably  remains  in  Mrs.  Barefield.  In  other 
words:  The  controlling  principle  of  all  these  cases  is  the  in 
tent  of  the  depositor. 

The  counsel  for  the  contestants  contends  most  strenuously, 
however,  that  the  administratrix  is  unworthy  of  belief  because 
of  certain  statements  in  her  testimony,  and  that,  therefore,  the 
court  should  reject  all  of  her  testimony  pertaining  of  her  own- 
ership of  these  moneys  v^'ich  went  into  any  of  the  above  ac- 
counts. 

I  have  examined  with  a  great  deal  of  care  and  interest  the 
very  exhaustive  brief  prepared  by  the  counsel  for  the  contest- 
ants, and  also  the  specific  items  of  evidence  to  which  he  draws 
attention  as  establishing  the  perjury  of  the  administratrix,  but, 
in  my  judgment,  it  does  not  warrant  the  conclusion  which  he 
draws  therefrom.  It  appears  that  the  administratrix  was  asked 
specifically  if  there  were  any  other  books  which  contained  the 
name  of  the  decedent,  and  that  she  stated  there  were  none, 
when  in  fact  there  were  then  books  which  had  been  in  the  cus- 
tody of  the  administratrix  in  which  decedent's  name  appeared, 
and  counsel  contends  these  answers  were  false  and  that  this 
fact  establishes  tfie  perjury  of  the  administratrix. 
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The  evidence  shows,  however,  that  in  response  to  these  ques- 
tions the  witness  admitted  and  stated  that  she  had  her  own  ac- 
counts. This  was  her  interpretation  of  the  character  of  the 
account;3  which  she  possessed,  and  it  was  evidently  her  idea 
that  she  was  being  asked  as  to  whether  there  were  any  books  in 
which  Mrs.  Roselle  had  an  account.  Nor  can  the  inference  be 
drawn  from  this  that  the  administratrix  was  seeking  to  conceal 
the  character  of  these  deposits  from  the  contestants,  as  it  ap- 
peared that  the  contestants  were  fully  informed  in  regard  to 
these  accounts  and  that  the  administratrix  knew  tibey  had  such 
information. 

The  character  of  the  relations  between  the  administratrix 
and  her  mother,  which  have  been  referred  to,  has  not  been  con- 
tradicted in  any  way,  and  these  relations  make  it  extramely 
probable  that  the  accounts  should  have  been  opened  by  tiie  ad- 
ministratrix in  the  way  which  she  has  described.  There  is  a 
further  fact  which  bears  ujwn  all  of  these  accounts  and  that  is 
the  testimony  of  the  two  disinterested  witnesses,  viz.:  That 
the  decedent  had  stated  to  them  that  she  had  no  property,  but 
had  given  everything  to  her  daughter  Rebecca,  and  that  is  par- 
ticularly impressive  in  view  of  the  fact  that  she  told  this  to 
her  family  physician,  when  her  family  physician  had  apprised 
her  of  the  fact  that  she  was  about  to  die,  and  that  she,  there- 
fore, ought  to  make  some  disposition  of  her  affairs.  A  solemn 
dfclaration  of  this  kind,  made  in  view  of  approaching  death, 
should  be  given  the  greatest  consideration  by  the  court,  and 
where  there  is  any  question  as  to  the  inference  to  be  drawn 
from  other  evidence,  the  inference  which  would  sustain  this 
view  of  the  decedent  should  certainly  be  adopted.  THiis  testi- 
mony, therefore,  sustains  the  inference  that  the  order  executed 
by  the  decedent  of  the  savings  bank  account,  that  stood  in  her 
individual  name,  was  properly  executed  and  delivered,  and  it 
also  sustains  the  inference  that  the  joint  account  between  her 
and  the  admintratrix  was  the  property  of  the  administratrix, 
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« 

and  not  hers,  and  furthermore  that  she  had  no  legal  interest  in 
the  accounts  which  the  administratrix  had  opened  in  trust  in 
her  name. 

The  excellently  drawn  briefs  of  counsel  on  both  sides  of  this 
oasC)  in  which  they  have  so  carefully  gone  over  both  the  facts 
and  the  law,  have  been  of  great  assistance  to  me  in  my  examina- 
tion of  the  case. 

The  motion  to  confirm  the  report  of  the  referee  is  denied, 
and  an  order  should  be  entered  confirming  the  account  of  the 
administratrix  as  originally  filed« 

Let  such  decree  be  submitted  for  settlement. 

Decreed  accordingly. 


Matter  of  the  Estate  of  George  Geisler^  Deceased. 

{Surrogates  Court,  "New  York  County,  Filed  Jawuary,  1902.) 

Lbgact — ^Vesting — ^Absolute  Ownebship  Subject  to  be  Cut  Dowx  to  a 
Life  Estate  bt  Legatee's  Death  Befobb  Hee  Child. 

The  rule,  that,  where  there  is  an  absolute  bequest  to  one  person, 
and  in  case  of  his  death  to  another,  the  contingency  referred  to  is  the 
death  of  the  primary  legatee  during  the  lifetime  of  the  testator  and 
that  the  legatee  takes  complete  title  if  be  survives  the  testator,  does 
not  apply  if  any  language  of  the  will  is  indicative  of  a  different  in- 
tention. 

Accordingly,  held,  that  a  gift  of  all  a  testator's  property  to  his  wife, 
followed  by  the  words  "And  in  case  my  wife  should  die  before  my 
child,  then  I  desire  to  have  all  the  property  go  to  the  surviving  child,'* 
gave  the  wife  absolute  title  to  and  custody  of  the  fund,  upon  her  giv- 
ing security  therefor,  but  that  her  estate  therein  was  subject  to  be  re< 
duced  to  a  life  interest  if  she  died  before  the  child — ^who  in  such  case 
would  take. 

Reversed,  72  App.  Div.  85. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
an  executor. 
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Hirseh  &  Ehrhorn,  for  executor;  Hay«  &  Hershfield,  for 
widow;  Charles  E.  F.  MoCann,  special  guardian. 

Thomas,  S. — The  rule  of  construction  that  where  there  is  an 
absolute  bequest  to  one  person,  and  in  case  of  his  death  to  an- 
other, the  contingency  referred  to  is  the  death  of  the  first 
named  legatee  in  the  lifetime  of  the  testator,  and  if  he  survives 
the  testator  he  takes  complete  title  to  the  legacy,  has  no  applica- 
tion if  there  is  any  language  in  the  will  indicative  of  a  differ- 
ent intention  on  the  part  of  the  testator.  The  reason  assigned 
for  the  rule  has  been  that,  as  death  is  a  certain  event,  and  the 
time  only  is  contingent,  the  words  in  a  devise  or  bequest  of  this 
description  can  only  be  satisfied  by  referring  them  to  a  death 
before  some  particular  period,  and,  no  other  being  mentioned, 
the  time  referred  to  must  be  presumed  to  have  been  the  testa- 
tor's own  death.  Matter  of  New  York,  L.  &  W.  R.  Co.,  105 
Jf.  Y.  89.  In  the  w^ill  of  the  decedent,  after  the  words  giving 
all  of  his  property  to  his  wife,  he  says :  "  And  in  case  my  wife 
should  die  before  my  child  then  I  desire  to  have  all  the  prop- 
erty go  to  the  surviving  child."  The  particular  period  within 
which  the  wife  is  to  die  in  order  to  vest  an  estate  in  the  child 
is  mentioned  by  the  testator.  If  she  should  die  before  his  (my) 
child,  then  the  child  is  to  take.  The  rule  is,  therefore,  without 
application,  and  no  reason  for  imputing  an  intent  to  the  tes- 
tator radically  different  from  that  asserted  by  him  can  be 
framed.  The  w^ill  must  be  construed  to  vest  an  absolute  title 
to  the  legacy  in  the  widow,  subject  to  be  reduced  to  a  life  in- 
terest on  the  contingency  of  her  dying  before  the  child,  upon, 
which  contingency  the  child  will  take.  The  proposed  decree 
submitted  by  the  executor  provides  for  the  retention  of  the 
fund  by  him  as  trustee.  This  is  not  correct,  for  no  trust  has 
been  created  by  the  will.  The  widow  is  entitled  to  the  custody 
of  the  entire  fund  on  giving  security  (Scott  v.  Scott,  6  Misc. 
Rep.  174,  and  cases  cited),  and  until  such  security  has  been 
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furnished  the  executor^  as  such,  will  retain  the  capital  and  paj 
her  the  income  as  it  accrues.  He  can  be  allowed  commiasions 
for  reoeiving,  but  not  for  paying  out  the  entire  fund,  until  the 
widow  gives  the  securily  and  the  fund  is  paid  to  her.  Submit 
amended  decree  on  notice. 
Decreed  accordingly. 


Matter  of  the  Last  Will  and  Testament  of  Besnabd  L.  Aoksb- 

MANN^  Deceased. 

(Surrogate's  Court,  New  York  County,  Filed  January,  1902.) 

TSUST — ^MUST  BE  M^SUBED  BT  lilVES — YOID  LSGAGT. 

A  trust  requiring  executors  to  continue  their  testator's  manufactur- 
ing business  until  a  sale  of  his  real  estate,  located  at  a  certain  place, 
has  been  "  effected  satisfactorily "  to  them  is  void  as  being  for  a 
period  not  measured  by  lives  but  by  the  discretion  of  persons  who  can- 
not be  coerced  to  act  within  any  period  measured  by  lives. 

Legacies  out  of  the  corpus,  to  vest  only  when  the  sale  has  been  made, 
are  also  void  as  their  vesting  is  to  be  determined  by  a  contingency 
which  may  not  happen  within  any  two  designated  lives. 

Proceedings  upon  probate  of  a  will. 

Coudert  Bros.,  for  proponent ;  James  B.  Ely,  for  B.  L.  Aok- 
ermanii,  Jr. ;  James  E.  Kelly,  Henry  De  Forest  Baldwin,  spe- 
cial guardians. 

Thomas,  S. — The  trust  imposed  on  the  executors  in  the  fifth 
paragraph  of  the  will,  requiring  them  to  continue  his  manu- 
facturing business  ^'  until  a  sale  of  my  (his)  real  estate  at  In- 
wood-  has  been  effected  satisfactorily  to  "  them,  is  void.  I  do 
not  determine  the  question  as  to  whether  this,  or  any  other 
language  in  the  will,  ^ves  to  the  executors  an  implied  power 
to  sell  the  real  property  at  Inwood.  If  the  executors  have 
power  to  sell,  the  Inwood  property  is  not  required  to  be  sold 
by  them  within  any  specified  period,  and  the  time  when  a  sale 
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is  to  be  made  bj  them  is  to  be  governed  entirely  by  their  dis- 
cretion. If  they  have  no  such  power  the  question  as  to  whether 
a  sale  is  ever  made  must  depend  upon  the  action  or  initiative 
of  others^  and  the  further  requirement  of  the  approval  by  the 
executors  of  a  sale^  as  a  condition  for  the  termination  of  die 
trusty  will  still  remain.  In  any  event,  the  proposed  trust  is  to 
continue  for  an  indefinite  period,  which  is  to  be  measured,  not 
by  lives,  but  the  discretion  of  persons  who  cannot  be  coerced 
to  act  within  any  period  measured  by  lives.  Such  a  trust  is 
void.  Booth  V.  Baptist  Church,  126  N.  Y.  215,  244.  The 
legacies  of  the  property  devoted  to  the  continuance  of  the 
business  are  only  to  vest  on  the  sale  of  the  Inwood  property; 
that  is  to  say,  at  a  time  in  the  future  to  be  determined  by  a 
contingency  which  may  not  happen  within  any  two  designated 
lives.  These  l^acies  are,  therefore,  void.  Booth  v.  Baptist 
Church,  126  N.  Y.  215.  This  conclusion  requires  that  the 
entire  scheme  for  continuing  the  business  of  the  testator,  con- 
tained in  the  fifth,  sixth  and  seventh  clauses  of  the  will,  shall 
be  adjudged  void,  and  the  property  directed  to  be  used  in  that 
business  will  pass  to  the  widow,  son  and  daughter  under  the 
clauses  in  the  will  disposing  of  the  residuary  estate. 
Decreed  accordingly. 


Matter  of  the  Transfer  Tax  on  the  Estate  of  Annie  Taylok 

Morgan^  Deceased. 

{Surrogaie'a  Court,  New  York  County,  Filed  January,  1902.) 

Tbansfbb  Tax — ^Deduction  of  Debts  when  Precluded  by  Failube  to 
Appeal  from  the  Ordeb  Fixing  the  Tax — Jurisdiction  of  the  Sub- 
rogate. 

Where,  at  a  transfer  tax  appraisal,  alleged  deductible  debts  of  a 
decedent  have  not  been  urged  before  the  appraiser  nor  reserved  for 
future  action,  as  they  may  be  in  a  proper  case,  and  the  time  for  an 
appeal  from  the  order  fixing  the  tax  has  expired,  the  surrogate  is  vrith- 
out  jurisdiction  to  grant  any  relief  in  regard  to  said  debts. 
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Proceedings  upon  the  report  of  an  appraiser  appointed  to 
assess  the  transfer  tax. 

Charles  Fox,  for  petitioner;  Edward  H.  Fallows,  for  comp- 
troller. 

Thomas^  S. — The  order  fixing  the  tax  was  an  adjudication, 
binding  on  the  parties  and  on  the  State  as  to  all  matters  liti- 
gated before  the  appraiser  and  passed  upon  by  him.  The  ap- 
praiser had  the  daim  of  Alexander  C.  Morgan  against  the  de- 
cedent's estate  brought  to  his  attention,  but  he  did  not  pass 
upon  it  for  the  reason  that  it  was  then  in  litigation,  and  this 
fact  appears  upon  the  face  of  his  report  The  question  as  to 
the  propriety  of  a  deduction  for  this  claim  has,  therefore,  not 
yet  been  determined.  The  matter  will  be  sent  back  to  the  ap- 
praiser to  take  evidence  and  report  what,  if  any,  rebate  or 
deduction  from  the  tax  imposed  should  be  made  because  of  this 
daim.  The  other  daims  for  which  deductions  are  asked  do 
not  appear  to  have  been  urged  before  the  appraiser,  and  no 
general  reservation  on  the  subject  of  daims  was  made  by  him. 
Such  reservation  would  have  been  proper  under  Matter  of 
Westurn,  152  N.  Y.  93,  100,  and  in  the  absence  of  it  the  only 
remedy  under  the  statute  for  an  omission  to  give  proper  credit 
for  debts  is  by  appeal.  The  time  to  appeal  from  the  order  has 
long  since  expired,  and  I  am  without  jurisdiction  to  grant  the 
relief  asked  for  as  to  those  claims.  Matter  of  Crerar,  56  App. 
Div.  481.  The  order  denying  this  part  of  the  application  will 
state  that  such  denial  is  upon  the  ground  of  want  of  jurisdic- 
tion. 

Decreed  accordingly. 
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Matter  of  the  Transfer  Tax  upon  the  Estate  of  Fanny  H,  Huii- 

coMB^  Deceased. 

(Surrogate's  Court,  New  York  County,  Filed  January,  1902.) 

TRANSIVB  tax — ^A  PUDOB  BEDEEMED  BT   THB  PLBDGOB'B   EXECUTOB   IS   TAX- 
ABIX  AGAINST  THS  PUEDG<»'8  ESTATE. 

Where  the  executor,  of  a  resident  decedeot  who  pledged  her  stock 
in  a  domestic  bank  as  collateral  to  a  loan  made  her  by  it,  pays  off  tlie 
loan  and  redeems  the  stock,  it  becomes  presently  taxable  as  a  part  of 
her  estate  for  the  pledgee  no  longer  has  any  interest  in  it  which  re- 
quires protection. 

Appeal  by  the  comptroller  from  an  order  assessing  the  trans- 
fer tax. 

Edward  G.  Whi taker,  for  executrix;  Edward  H.  Fallows, 
for  comptroller. 

Fitzgerald,  S. — ^Decedent  was  a  resident  of  this  State.  At 
the  time  of  her  death  she  was  indebted  to  the  Hamilton  Bank 
of  this  city  in  the  sum  of  $2,000,  the  bank  holding  as  collateral 
security  therefor  shares  of  capital  stock  of  the  market  value 
of  $24,000.  Prior  to  the  institution  of  the  tax  proceeding  the 
executor  redeemed  the  stock  by  paying  the  loan  with  interest. 
The  appraiser  omitted  from  the  taxable  estate  appraised  the 
value  of  said  shares.  From  the  order  entered  accordingly  this 
appeal  is  taken  by  the  comptroller.  The  appraiser  and  the 
counsel  for  the  executrix  rely  upon  the  Pullman  case.  46  App. 
Div.  574.  That  case,  however,  instead  of  being  an  authority 
to  sustain  the  order,  is  a  precedent  for  its  reversal.  In  the 
Pullman  case  it  appeared  that  the  transaction  remained  in  the 
same  State  at  the  time  of  the  appraisal  as  at  tiie  time  of  death, 
that  the  security  had  not  been  resorted  to  by  the  pledgee,  nor 
had  flie  personal  representative  paid  the  loan  and  redeemed 
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the  oollatend.     This  circumstance  is  expreeslj  referred  to  in 
the  opinion  of  Justice  Patterson,  for  he  says :    ^'These  securities 
are  liable  to  be  resorted  to  by  the  creditors.    In  pledge  the  title 
to  them  is  in  the  pledgee  and  thej  are  not  in  a  situation  to  be 
taxed  now  as  property  of  the  estate  of  Mr.  Pullman.     All  of 
their  amount  may  be  required  to  pay  the  debts  to  which  these 
bouds  and  stocks  are  collateral  and  the  creditor's  security  should 
not  be  diminished  at  this  time."    The  question  of  residence  or 
non-residence  of  the  decedent  would  make  no  difference,  for  in 
the  Pullman  case  the  assets  of  the  nonresident  decedent  which 
were  referred  to  in  the  opinion  were  bonds  actually  located  in 
this  State  and  stocks  of  domestic  corporations,  so  that  they 
were  taxable  assets  independent  of  residence.    While  the  debt 
secured  by  the  pledge  of  collatral  is  unliquidated,  and  the 
extent  of  the  equity  is  unascertainable,  as  was  the  case  in  the 
Matter  of  Pullman,  it  may  be  well  that  the  taxation  of  any 
equity  therein  would  be  postponed  until  the  transaction  had 
been  completed  and  the  value  of  the  decedent's  interest  liherein 
determined.    But  after  the  transaction  had  been  closed,  and  the 
interest  of  the  estate  therein  fixed  by  redemption  of  the  col- 
lateral— to  paraphrase  the  language  of  Jnistice  Patterson — 
those  securities  are  no  longer  liable  to  be  resorted  to  by  credi- 
tors ;  the  title  to  them  has  reverted  to  the  state  of  the  pledgor, 
and  they  are  in  a  situation  to  be  taxed  as  property  of  the  estate. 
They  can  no  longer  be  required  to  pay  the  debts  to  which  they 
were  pledged  as  collateral,  and  there  is  no  longer  a  necessity 
for  protecting  the  creditor's  security,  his  relation  to  the  matter 
having  terminated.     The  appeal  is  sustained,  and  the  matter 
remitted  to  the  appraiser  for  a  new  report  accordingly. 

Appeal  sustained  and  matter  remitted  to  appraiser  for  new 
report. 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  Wiijjiam 
T.  RooEBs^  as  Executor,  etc.,  of  Daniel  MoCollum, 
Deceased. 

(Surrogate's  Court,  Kings  County,  January,  1902.) 
Life  tenant  and  semaindebmen — ^Pboftts  of  a  devibob's  business,  con- 

TINI7SD  AFIXB  HIS  DEATH,  OO  TO  THE  LIFE  TENANT. 

Where  a  testator  has  given  his  widow  the  income  of  his  entire 
estate  for  life,  a  profit  on  his  interest  in  a  partnership,  over  and 
above  its  value  as  appraised  after  his  death,  accruing  thereafter,  and 
resulting  from  the  fact  that  his  executors  permitted  the  surviving 
partners  to  continue  the  business  for  two  years  and  five  months,  is 
income  and  the  widow  is  entitled  to  it  as  against  the  remaindermen. 

Afiirmed,  8  App.  Div.  362. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
an  executor.  Motion  to  confirm  referee's  report  made  upon  a 
hearing  of  objections  to  final  accounts. 

C.  &  T.  Perry  (Albert  G.  McDonald,  of  counsel),  for  execu- 
tor; James  McLaughlin,  for  contestant;  Timothy  J.  Kirwin, 
Thomas  F.  Magner,  for  Anna  Monahan;  John  A.  Clarry, 
special  guardian,  for  McOallister,  infant;  Charles  O.  Grim, 
referee. 

Chubch,  S. — This  is  a  motion  to  confirm  a  referee's  report 
made  upon  a  hearing  of  objections  to  the  final  account  of  an 
executor. 

The  referee  herein  h^as  evidently  given  to  this  case  very  care- 
ful attention,  and  in  support  of  his  report  has  written  an 
opinion  which  shows  a  very  careful  study  of  both  the  facts  and 
law  covering  the  matter,  and,  in  my  judgment,  his  report 
should  be  confirmed. 

The  question  involved  in  the  confirmation  of  this  report  is 
mainly  a  question  of  law,  and  arises  upon  the  following  facts: 
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By  the  will  of  the  deceased  he  gave  the  income  of  his  entire 
property,  real  and  personal,  to  his  wife,  Elizabeth,  during  her 
natural  life,  and  upon  his  wife's  death,  after  making  certain 
minor  bequesiB  to  some  grandchildren,  all  of  the  residue  of  hi» 
estate  was  given  to  his  six  children. 

A  simple  power  of  sale  of  his  real  estate  was  given  to  his 
executors,  but  no  trust  as  to  the  real  estate  was  created  by  the 
will  in  any  way.  The  testator  named  his  widow,  Elizabeth, 
and  his  son-in-law,  William  T.  Rogers,  executors  of  such  will. 
The  testator  at  the  time  of  his  death  was  conducting  a  coal 
business,  in  copartnership  with  his  two  nephews,  and  in  the 
inventory  of  personal  estate,  which  was  duly  made  by  the  ap- 
praisers, "The  testator's  interest  in  the  firm  of  Daniel  McCol- 
lum  &  Co.  was  appraised  at  $40,395.93."  After  the  testator^s 
death  the  executors  did  not  require  the  surviving  partners  to 
immediately  pay  this  appraised  value,  but  allowed  the  partners 
to  continue  the  business  for  a  period  of  two  years  and  five 
months,  at  which  time  a  final  settlement  and  adjustment  was 
had  between  the  executors  and  the  surviving  partners,  in  which 
the  surviving  partners  paid  to  the  executors  the  full  appraised 
value  of  the  interest  of  said  testator  in  such  co-partnership.  At 
the  time  of  this  settlement  it  appeared  that  during  the  contin- 
iiance  of  the  business  by  the  surviving  partners,  previous  to 
making  this  payment  to  the  executors,  the  interest  of  the 
testator  in  such  business  had  made  a  profit  of  $20,752.25,  and 
this  income  or  profit  was  also  paid  to  the  executors.  The 
executors  at  once  drew  a  dieck  paying  this  latter  sum  to  the 
widow  of  the  testator,  treating  the  same  as  an  income  of  the 
estate  to  which  she  was  entitled  under  the  will. 

The  widow,  Elizabeth  McCollum,  has  since  died. 

Two  of  the  remaindermen  object  to  this  payment  by  the 
executors,  and  contend  that  this  should  be  treated  as  an  in- 
crease in  the  estate,  and  that  the  widow  was  not  entitled  to  any 
portion  of  the  same.    It  has  been  decided  that  where  a  devise 
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is  made  of  the  income  of  any  estate  that  the  income  is  to  be 
reckoned  as  commencing  immediately  upon  the  testator  s  death. 
:iratter  of  Slocum,  60  App.  Div.  438;  aflFd.,  169  N.  Y.  153. 

In  making  this  provision  in  favor  of  the  widow,  the  testator 
must  be  presumed  to  have  had  this  intention  in  mind,  and  to 
have,  therefore,  intended  that  immediately  upon  his  death  his 
widow  would  have  means  of  support,  and  in  considering  the  re- 
spective rights  of  the  life-tenant,  and  the  remaindennen,  the 
intent  of  the  testator  is  to  be  given  paramount  effect.  Where 
the  income  of  property  is  given  to  a  life-tenant,  it  is  immaterial 
whether  sudi  income  is  in  the  nature  of  rents,  ordinary  in- 
terest on  money,  or  profits  from  some  particular  or  special 
enterprise ;  the  life-tenant  is,  nevertheless,  entitled  to  the  same. 
See  Century  Dictionary,  definition  of  income. 

The  counsel  for  the  remaindermen  contesting  this  account 
have  objected  very  strongly  to  this  payment,  quoting  the 
familiar  principle  that  where  executors  speculated  with  a  fund 
they  are  not  allowed  to  derive  the  profit  therefrom.  The  cor- 
rectness of  their  preposition  of  law  and  the  necessity  of  the 
strict  upholding  of  same  is  not  disputed,  but,  as  I  view  the 
matter,  it  has  no  application  to  the  circumstances  of  the  present 
casa  In  the  first  place  it  is  to  be  noted :  The  two  executors  did 
not  take  any  of  the  funds  of  the  estate  and  invest  it  in  any 
speculative  business  to  seek  to  obtain  the  profits  thereof.  Even 
if  this  business  had  not  been  a  copartnerahip,  and  the  executors 
had,  in  their  judgment,  carried  it  on  until  they  could  dispose 
of  the  same,  and  then  pay  the  profits  to  the  life-tenant,  I  doubt 
if  this  principle  would  apply,  unless  there  were  special  circum- 
stances which  would  make  them  liable,  as  the  benefits  would 
not  be  derived  by  the  trustees,  but  would  go  to  the  life-tenant. 
But  that  is  not  the  situation  of  the  case  at  bar. 

This  interest  of  the  testator  was  in  a  co-partnership.  The 
principle  governing  the  rights  of  a  decedent's  representative  in 
copartnership  property  are  well  known  and  corrpctly  ?tated  in 
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Parsons  on  Partnerships,  344 :  "The  death  of  a  partner  invests 
the  surviving  partners  with  the  exclusive  right  of  possession 
and  management  of  the  whole  partnership  property*  and  busi- 
ness, but  only  for  the  purpose  of  selling  and  closing  the  same." 
Williamfl  v.  Whedon,  109  N.  T.  333.  Therefore,  the  executors 
had  no  power  to  carry  on  this  business,  or  anything  to  say  in 
the  poaseasion  or  management  of  it,  except  that  they  could  re- 
quire a  sale  and  accounting  by  the  surviving  copartners.  It  is 
a  matter  of  conmion  business  knowledge  that  time  should  be 
allowed  to  the  surviving  partners  in  order  to  sell  out  and  close 
the  business,  and  there  is  not  a  scintilla  of  proof  showing  that 
the  time  allowed  by  these  executors  was  unreasonable  or 
improper. 

On  the  contrary  the  fact  that  not  only  has  not  a  dollar  of  loss 
accrued  to  the  remaindermen,  but  that  a  handsome  profit  has 
been  made  for  the  life-tenant  justifies  the  wisdom  of  the  execu- 
tors in  not  unduly  pushing  the  surviving  partners.  It  appears 
also  that  the  deceased  had  suggested  to  this  executor  the  pro- 
priety of  continuing  this  business. 

The  aeoounting  executor  has  not,  directly  or  indirectly, 
profited  by  this  arrangement  or  attempted  to  profit  by  it  to 
the  extent  of  a  "pemxj,  and  his  absolute  good  faith  and  good 
intention  in  the  matter  cannot  be  questioned. 

The  inventoried  value  of  this  co-partnership  interest  is  also 
in  no  way  assailed. 

The  motion  to  confirm  the  report  of  the  referee  is  granted. 

Motion  granted. 


1 
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Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 

Adolph  Donneb^  Deceased. 

{8urroffate*8  Court,  Kings  County,  January,  1902.) 

Wuir— Execution. 

Where  parts  of  a  will  are  written  on  the  first  and  third  pa^es  of 
a  printed  blank  of  four  pages,  while  the  signature  of  the  testator 
and  the  attestation  clause  are  on  the  second  page,  and  the  scriyener 
has  made  no  attempt  to  make  the  third  page  a  part  of  the  will,  there 
has  been  no  compliance  with  the  statute  (2  R.  S.,  m.  p.  61,  63,  §  40, 
subd.  1)  requiring  a  will  to  "be  subscribed  by  the  testator  at  the 
end  of  the  will." 

Proceedings  npon  the  probate  of  a  will. 

Huberty  &  Greifenstien,  for  petitioner;  Richard  M.  Bruno, 
for  August  Koch  and  others,  contestants;  Emanuel  Elein,  for 
Margaret  Buttnel,  contestant;  Ketcham  &  Owens,  for  St.  Bar- 
bara's R.  0.  Church. 

Chuboh,  S. — The  hearing  of  this  matter  illustrates  very 
forcibly  the  folly  of  persons  not  consulting  lawyers  on  their 
legal  matters,  but  employing  persons,  who,  as  commissioners  of 
deeds,  or  notaries,  assume  to  be  able  to  discharge  the  duties  of 
attorneys.  In  this  case  the  party  undertaking  to  draw  and 
execute  the  will  of  the  deceased  was  simply  a  commissioner  of 
deeds,  who  apparently  knows  nothing  of  the  requirements 
necessary  to  be  followed  in  executing  a  will,  except  what  might 
be  learned  from  a  blank  such  as  conld  be  secured  from  any 
stationer^s. 

The  execution  of  this  will  is  plainly  in  violation  of  the 
statute. 

It  appears  that  lihe  proposed  will  is  drawn  on  a  printed 
blank,  which  consists  of  four  page»,  on  the  second  page  of 
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whioh  there  is  a  place  for  the  signatuie  of  the  party  making 
the  willy  and  following  it,  on  the  aame  page,  was  a  printed 
attestation  danse.  The  tiiird  page  was  a  blank,  it  acting  as  a 
back  for  the  paper. 

It  appears  that  the  paper  has  the  signatuie  of  the  deceased, 
and  the  witnesses  on  the  eeoond  page,  and  on  the  third  page 
there  are  a  number  of  provisions  as  if  it  was  a  part  of  the  will ; 
but  there  is  not  the  slightest  attempt  to  make  it  a  part  of  the 
will ;  not  even  the  effort  to  number  it  as  page  two.  In  Matter 
of  Andrews,  162  N.  Y.  1,  it  was  held,  under  similar  circum- 
stances, that  it  was  not  a  subscription  "at  the  end  of  the  will/' 

But  it  appears  here,  in  addition,  that  one  of  the  subscribing 
witnesses  says  he  never  saw  the  third  page,  as  it  was  folded  out 
of  sight  and  he  simply  saw  the  second  page  on  which  llie  de- 
ceased and  the  witnesses  signed. 

It  is  unfortunate  that  the  blunders  and  ignorance  of  this 
commissioner  of  deeds  should  thwart  the  intention  of  the  de- 
ceased, but  as  was  said  in  Matter  of  Andrews,  supra:  "It  is 
better  this  should  happen  under  a  proper  construction  of  the 
statute  than  that  the  individual  case  should  be  permitted  to 
weaken  those  provisions  calculated  to  protect  testators  generally 
from  fraudulent  alterations  of  their  wills."  The  result  of  this 
case  should  serve  as  a  further  warning  to  persons  that  the  em- 
ployment of  incompetent  persons  instead  of  lawyers  is  a  false 
economy. 

liCt  a  decree  be  entered  rejecting  the  proposed  will. 

Probate  denied. 

29  _j 
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Matter  of  the  Judicial  Settlement  of  the  Aooount  of 
Chbistopheb  Snyder,  as  Administrator  of  Phoebe  Snydeb, 
Deceased. 

{Surrogates  Oourt,  Kings  County,  January ,  1902.) 
Trust  in  person alitt — PRBsnifpnoN  thereof  rebutted  by  rwyoF  of 

DONCA'S  OONTBARY  IMIVNT. 

A  deposit  made  in  a  sayings  bank  by  a  hnsboud  in  trust  for  his 
wife  raises  a  presumption  against  him,  upon  his  becoming  her  ad- 
ministrator after  her  death,  that  the  deposit  belongs  to  her  estate 
but  he  may  rebut  this  and  show  that  he  did  not  intend  to  give  her 
the  money,  but  deposited  it  for  his  own  use  with  the  intention  of 
remaining  the  owner  of  it. 

Proceeding  upon  the  judicial  settlement  of  the  accounts  of 
an  administrator.  Motion  to  confirm  the  report  of  a  referee  on 
a  hearing  had  on  objections  to  the  aooount  of  the  administrator. 

Albert  R.  Moore,  for  administrator;  William  F.  Oonnell, 
for  contestants;  Herbert  T.  Ketoham,  referee. 

CnuBCH,  S. — This  is  a  motion  to  confirm  the  report  of  a 
referee  on  a  hearing  had  on  objections  to  the  account  of  tie 
administrator. 

It  appears  that  the  administrator,  who  was  the  husband  of 
the  deceased,  deposited  twenty-five  hundred  dollars  ($2,500) 
in  a  savings  bank,  in  trust,  however,  for  the  deceased,  and  the 
question  is  whether  he  should  be  charged  with  this  amount  in 
his  account.  Where  an  aofeount  is  opened  in  this  manner  in  a 
savings  bank,  and  there  is  no  other  explanation  attending  the 
intention  of  the  depositor,  it  has  been  held  that  it  will  be 
presumed  that  the  deposit  is  the  property  of  the  beneficiary, 
but  this  presumption  is  liable  to  be  rebutted,  and  the  sole 
question  then  becomes  the  intent  of  the  depositor.     Onnning- 
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ham  V.  Davenport^  147  N.  Y.  43;  Board  of  Missions  v. 
Mechanics'  Savings  Bank,  40  App.  Div.  120. 

The  referee  has  found,  from  all  of  the  evidence  taken  before 
him,  that  it  waa  not  the  intention  of  the  depositor  to  give  this 
money  to  the  deceased,  but  that  it  was  deposited  by  him  for  his 
own  use,  with  the  intention  to  remain  the  legal  owner  thereof, 
and  a  careful  examination  of  the  evidence  sustains  the  correct- 
ness of  his  decision. 

I  have  examined  with  care  the  very  carefully  drawn  briefs 
of  the  contestants,  but  I  do  not  think  there  is  anything  in  the 
decisions  which  would  warrant  me  in  holding  that  this  money 
was  the  property  of  the  beneficiary. 

The  motion  to  confirm  the  report  of  the  referee  is  granted. 

Motion  granted. 


Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 

Amasa  Howland,  Deceased. 

{Surrogate's  Court,  Wwhington  County,  January,  1902.) 

TKOWT — ^ACCUMUIATION  OF  BENTS  AND  PBOFrTS  DUBINO  MINOBITIBS — SlTP- 
POBT  OF  INFANT  BENEFICIABIE8  NOT  PBOVniBD  FOB — SUSPENSION  OF 
POWEB  OP  ALIENATION — VbBTING — ^PBOTISION  AS  TO  BUBYiyOBSHIP  ON 
FAILTTBE  TO  BEAOH  MAJOBTTT. 

By  the  fifth  clause  of  his  will  a  testator  bequeathed  all  his  residu- 
ary estate  to  trustees  with  directions  to  them  to  manage,  invest  and 
reinvest  it  for  the  use  and  benefit  of  his  grandchildren  until  they 
seyttrally  became  twenty-one,  directed  that  the  whole  fund  be  equally 
divided  and  paid  over  to  them  as  they  severally  became  twenty-one, 
and  further  provided  that  if  either  died  before  that  age  the  whole 
fund  should  go  to  and  belong  to  those  who  attained  that  age.  Three 
infant  grandchildren  survived  the  testator. 
Upon  a  construction  of  his  will  by  the  Surrogate, 
Held,  that  the  testator  intended  an  accumulation  of  rents  and 
profits  for  only  such  of  his  grandchildren  as  were  in  being  at  his 
decease  and  did  not  contemplate  an  invalid  accumulation — for  after- 
bom  grandchildren,  beginning  at  his  decease  and  before  their  birth. 


452     SURROGATE'S  COURT  REPORTS. 

That  the  fact,  that  the  trust  did  not  authorize  the  trustees  to  apply 
any  part  of  the  income  or  of  the  corpus  to  the  support  of  the  infants, 
was  not  material  as  a  court  of  equity  could  make  them  a  proper 
allowance  and  the  statutes  provided  for  such  an  emergency. 

That  the  power  of  alienation  was  not  improperly  suspended  as  the 
whole  estate  vested  at  the  testator's  death  in  the  three  grandchildren 
as  tenants  in  common,  the  trustees  taking  no  title  except  such  as  was 
necessary  to  control,  management,  investment  and  reinvestment. 

That  the  will  contained  a  present  gift  to  the  grandchildren  and 
not  a  mere  direction  to  divide  and  distrihute  at  a  future  time. 

That  the  validity  of  the  provision  as  to  survivorship  need  not  be 
passed  upon,  the  contingency  not  having  occurred,  but  that  the  fifth 
clause  was  not  invalidated  thereby  as  the  share  of  a  grandchild  dying 
before  the  age  of  twenty-one  would  go  to  the  person  presumptively 
entitled  to  the  next  eventual  estate. 

Reversed,  75  App.  Div.  207. 
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E.  T.  Bnackett,  A.  D.  Wait  and  G.  M.  Ingalsbe,  for  execu- 
tors; Edgar  Hull,  for  Fred  D.  Howland,  individually;  J.  A. 
Kellogg  (J.  Eiward  Howland;  S.  Brown,  of  counsel),  for  con- 
testant; L.  H.  Northnip,  special  guardian;  W.  L.  Sawyer,  for 
infant  legatees. 

Davis,  S. — ^Upon  the  return  of  the  citation  in  this  case,  the 
contestant  files  an  answer  to  the  petition,  under  section  2624 
of  the  Code  of  Civil  Procedure,  asks  for  a  construction  of  the 
residuary  clause  of  the  will,  and  that  it  be  declared  void.  Ifo 
question  is  raised  as  to  the  competency  of  the  testator  to  make 
a  will,  and  it  is  conceded  that  all  the  legal  formalities  were 
duly  obsen^ed  in  the  execution  of  the  will.  The  fifth,  or  resi- 
duary clause,  alone  is  challenged,  which  is  as  follows : 

^^Fifth.  All  the  rest,  residue  and  remainder  of  the  property 
and  estate,  real  and  personal,  of  every  description,  and  wherever 
situated,  of  which  I  may  die  seized  or  possessed,  or  to  which  I 
may  be  entitled  at  the  time  of  my  decease,  I  give,  devise  and 
bequeath  to  my  sons  J.  Edward  Howland,  Frederick  D.  How- 
land, Grenville  M.  Ingalsbe  and  John  E.  Parry,  in  trust,  how- 
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ever,  for  the  uses  and  purposes  hereinafter  named,  to  hold, 
manage  and  control  the  same,  and  receive  and  invest  the  divi- 
dends, increase,  rents  and  profits  thereof,  or  therefrom  from 
time  to  time,  and  the  proceeds  of,  or  any  part  of  the  same,  that 
may  be  sold  or  disposed  of,  or  keep  the  same  invested,  for  the 
use  and  benefit  of  my  grandrchildren,  the  children  of  my  sons 
J.  Edward  Howland  and  Frederick  D.  Howland,  during  the 
time  and  until  said  children  shall  attain  the  age  of  twenty-one 
yeara  severally;  the  whole  amount  of  said  property  so  be- 
queathed in  trust,  with  the  increase  and  accumulations  (less 
all  taxes,  expenses  and  commissions  properly  chargeable  there- 
to) to  be  equally  divided  between  them,  and  paid  over  to  said 
children,  share  and  share  alike,  as  said  childTen  severally  be- 
come twenty-one  years  of  age,  absolutely,  for  their  own  proi>- 
erty,  but  if  either  of  said  children  (grand-children  of  mine) 
shall  die  before  coming  twenty-one  years  of  age,  then  the  whole 
of  said  residuary  estate  to  go  to  and  belong  to  the  eliild  or 
children  of  my  said  sons  who  shall  attain  the  age  of  twenty-one 
years." 

It  is  claimed  that  this  clause  offends  against  the  statute,  and 
is  void,  in  that  it  is  an  attempt  to  create  an  accumulation  of 
personal  property  that  is  unlawful,  and  also  that  it  suspends 
the  absolute  ownership  of  personal  property  longer  than  two 
lives  in  being  at  the  death  of  the  testator. 

It  may  be  conceded,  at  the  outset,  that  the  clause  is  a  per- 
plexing one,  and  at  the  first  reading  our  minds  might  incline  to 
the  conclusion  that  it  ought  not  to  be  permitted  to  stand,  but, 
upon  a  more  eareful  reading,  and  upon  the  examination  of  the 
authorities,  and  the  rules  of  construction  that  we  are  permitted 
to  employ  in  cases  of  this  character,  the  difficulties  are  more 
apparent  than  real,  and  finally  disappear  entirely,  and  leave 
nothing  in  the  way  of  carrying  out  the  intent  of  the  testator  as 
expressed  in  the  will,  and  that,  too,  without  violating  or  offend- 
ing any  rule  or  principle  of  law. 
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The  testator  died,  leaving  two  sons,  J.  Edward  Howland, 
aged  forty  years,  and  Fred  D.  Howland,  aged  thirty-six  years, 
as  his  only  heirs-at-law  and  noxt  of  kin ;  both  sons  married,  the 
elder  having  no  children,  the  younger  having  three  sons,  names 
and  ages,  respectively,  as  follows:  Amasa  W.  Howland,  nine 
years ;  Frederick  Arthur  Howland,  four  years,  and  Richard  J. 
Howland,  three  years,  at  the  time  of  the  testator's  death.  The 
plain  intention  of  the  testator,  as  is  very  clearly  expressed  in 
the  fifth  clause  of  his  will,  is,  that  the  three  grandchildren,  the 
sons  of  Fred  D.  Howland,  shall  take  the  entire  residuum  of  his 
estate,  amounting,  it  is  estimated,  to  about  $500,000;  but  the 
grandchild  npn,  being  infants,  and,  by  reason  of  such  infancy, 
legally  incapable  of  owning,  controlling  or  managing  their 
said  estate,  it  became  necessaiy  that  the  testator,  by  his  will, 
make  some  provision  for  the  management,  control  and  preser- 
vation of  the  infants'  estate  until  the  infants  attained  the  age 
of  twenty-one  years,  when  the  law  would  permit  them  to  bold, 
control,  manage,  alien  and  enjoy  their  own  property  absolutely, 
so  the  testator  named  four  persons  as  trustees,  in  whom  he  had 
confidence,  to  control,  manage  and  preserve  the  estate  of  the 
infant  legatees  during  their  minority,  and  to  distribute  it  to 
them  severally  as  each  attained  the  age  of  twenty-one  years. 
Under  the  said  clause,  the  trustees  were  given  certain  instruc- 
tions as  to  the  management  of  the  estate,  and  were  also  clothed 
with  some  discretionary  power. 

The  simple  question  presented  to  us  for  our  consideration 
and  decision,  then,  is  this :  Does  this-  clause  of  the  will  in  ques- 
tion direct,  or  authorize,  the  trustees  to  do  anything  that  is  un- 
lawful, or  that  offends  against  the  statutes,  or,  in  other  words, 
is  it  a  valid  trust? 

It  is  argued  that  the  clause  in  question  directs  an  unlawful 
accumulation,  in  that  it  directs  an  accumulation  for  the  benefit 
of  aftei^bom  granddiildren,  said  accumulation  to  begin  at  the 
decease  of  the  testator,  and  before  the  birth  of  such  children. 
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Xo  doubt,  such  a  direction  would  be  void  (Manice  v.  Manice, 
43  'S.  Y.  376),  but,  under  plain  and  well-settled  rules,  we  are 
not  compelled  to  adopt  such  construction,  because,  upon  the 
reading  of  the  entire  will,  we  are  led  to  the  conclusion  that  it 
was  not  the  testator's  intention  to  create  an  accumulation  that 
was  unlawful,  and  we  are  not  permitted  to  impute  unto  the 
tc'Stator  any  unlawful  or  unreasonable  intent.  Upon  an  intel- 
ligent reading  of  the  fifth  clause,  we  think  that  it  is  plainly 
and  clearly  susceptible  of  the  construction  that  the  testator's 
intention  was  that  it  should  refer  to  his  grandchildren  born 
during  his  lifetime,  and  in  being  at  his  decease.  This  construc- 
tion, we  think,  viewed  in  the  light  of  the  surrounding  circum- 
stances, as  disclosed  by  the  proof  given  when  the  will  was 
offered  for  probate,  is  more  consistent  with  the  testator's  in- 
tention than  any  other.  Such  construction  does  no  violence  to 
the  spirit  or  language  of  the  clause,  and  relieves  us  from  any 
such  difficulty  as  was  encountered  in  the  case  of  Eoe  v.  Vingut, 
117  N.  Y.  204,  where  the  language  used  was  "such  grand- 
children as  may  be  bom  of  my  daughter  *  *  *  after  my 
decease." 

At  the  time  of  the  execution  of  the  will  in  question,  the  tes- 
tator was  not  an  aged  man ;  he  was  active  in  business,  and  had 
no  reason  to  suspect  but  what  he  might  live  for  several  years. 
!3iforeover,  we  cannot  impute  to  the  testator  any  unreasonable 
nor  an  unlawful  intent  to  so  dispose  of  his  property  by  will  as 
to  offend  against  or  violate  the  statute;  but,  on  the  other  hand, 
we  are  bound  to  presume  that  his  intent  was  to  make  such  a  will 
as  could  be  carried  into  effect  in  every  particular  without  vio- 
lating or  offending  the  statute,  and  the  will  must  be  given  such 
construction,  if  possible.  And  it  is  one  of  the  primary  rules  of 
construction  that  when  a  clause  is  susceptible  of  two  constnie- 
tions,  one  of  which  will  render  the  will  valid,  and  the  other 
invalid,  that  construction  will  be  adopted  which  will  render  the 
will  valid,  and  prevent  an  intestacy  in  whole  or  in  part.    Roe 
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V.  Viugut,  117  N.  Y.  204.  It  may  well  be  that,  to  take  some 
portion  of  the  clause  in  question  separate,  and  disconnect  it 
from  the  rest,  and  so  construe  it,  we  would  be  constrained  to 
declare  it  void,  but,  read  and  construed  as  we  have  suggested, 
all  difficulty  disappears,  and  the  opposite  conclusion  must  be 
reached. 

The  precise  question  was  before  the  Court  of  Appeals  in 
Roe  V.  Vingut,  supra.  The  language  of  the  will  in  that  case 
was  so  clear  and  emphatic  as  intending  the  accumulation  for 
after-born  grandchildren,  to  begin  at  the  testatrix'  decease,  and 
before  the  birth  of  such  children,  as  to  leave  apparently  no 
passible  room  for  construction,  or  doubt — "for  the  benefit  of 
my  grand-children,  who  may  be  livii^  at  the  time  of  my  death, 
during  their  respective  minorities,  and  for  the  benefit  of  such 
other  grand-children  as  may  be  bom  of  my  daughter,  Sarah 
Augusta  Vingut,  after  my  death,  during  their  respective  min- 
orities"— and  yet  confronted  wdth  Such  strong  language  as  this, 
the  Court  of  Appeals  held,  that,  the  will  construed  as  a  whole, 
it  was  not  the  testator's  intention  to  provide  for  an  accumula- 
tion for  the  benefit  of  grandchildren  bom  after  his  decease. 
That  ca^e  goes  much  further  than  we  are  required  to  do  here. 
The  validity  of  the  trust  clause  in  that  will  was  upheld  under 
much  greater  difficulties  than  we  meet  here,  and  under  that 
decision  we  feel  fully  justified  in  holding  the  clause  in  question 
here  valid  as  against  the  criticism  that  it  attempts  to  create 
an  unlawful  accumulation,  or  suspension. 

It  ifl  further  urged  that  the  clause  should  be  held  invalid  for 
the  reason  that  it  makes  no  provision  for  the  use  of  any  portion 
of  the  corpus  of  the  estate,  nor  of  the  income,  for  the  benefit  of 
the  infant  legatees  during  their  minority ;  that  the  trustees  art- 
not  permitted  to  use  any  part  of  the  corpus  or  income  for  any 
purpose,  save  to  invest  and  reinvest,  and  that  the  infant  legatees 
might  be  put  to  disadvantage  thereby.  We  do  not  think  any  dan- 
ger need  be  apprehended  in  that  regard,  even  in  the  absence  of 
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any  statute  authorizing  an  allowance  from  the  corpus  or  income 
of  the  estate  for  the  education,  maintenance  and  support  of  the 
infant  legatees.  A  court  of  equity  would  have  undoubted  power, 
and,  in  a  proper  case  made,  would  exercise  that  power  in  their 
behalf,  by  directing  a  proper  allowance  for  their  benefit.  Indeed, 
the  Beal  Property  Law  (Laws  of  1896,  chap.  547,  sec.  52 ;  3 
Heydecker  Laws,  3808),  as  well  as  the  Personal  Property  Law 
(Laws  of  1897,  chap.  417,  sec.  5;  3  Heydecker  Laws,  3901), 
make  ample  provision  for  the  support  and  education  of  minors 
in  cases  of  this  character.  The  law  provides  for  the  infant's 
support  and  education,  even  if  the  will  did  not.  While  this 
question  is  really  not  before  us  for  decision,  yet  the  argument 
has  been  pressed  upon  our  consideration  with  considerable 
vigor ;  so  we  have  deemed  it  proper  to  refer  to  it  here. 

But  the  principal  objection  made  to  the  clause  in  question  is 
that  it  is  an  attempt  to  suspend  the  absolute  ownership  of  per- 
sonal property  longer  than  two  lives  in  being  at  the  decease  of 
the  testator.  As  we  construe  the  will,  we  think  that  it  was  the 
intention  of  the  testator  that  the  residue  of  his  estate  should  vest 
in  his  three  grandchildren  a^  legatees  at  his  death,  and  that  they 
took  the  estate  as  tenants  in  common.  Everitt  v.  Everitt,  29 
iN".  Y.  39.  The  law  favors  the  vesting  of  estates,  and,  unless  the 
intention  is  unequivocally  expressed  to  the  contrary,  it  will  not 
be  imputed  to  the  testator.  McKinstry  v.  Sanders,  2  T.  &  C. 
182.  It  is  well  settled  that  the  law  favors  the  vesting  of  estates 
at  the  death  of  the  testator.  Matter  of  EusseU,  168  N.  Y.  169- 
175,  and  oases  cited.  And  the  law  will  presume  that  the  testator 
intended  his  estate  to  vest  immediately  at  his  death,  unless  it 
clearly  and  unequivocally  expressed  in  his  will  to  the  contrary. 
McKinstry  v.  Sanders,  supra,  and  affd.  in  Court  of  Appeals,  58 
N.  Y.  662. 

We  think  it  clearly  imtenable  to  claim  that  it  was  the  inten- 
!  tion  of  the  testator  that  the  title  to  the  residuum  of  this  estate 

should  vest,  or  did  vest,  in  the  trustees.    At  most,  their  title  is 
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temporary,  and  limited,  and  only  for  the  purposes  of  control 
and  management,  to  invest  and  reinvest  during  the  minority 
of  the  infant  legatees.  The  actual  title  and  ownership  vested  in 
the  three  infant  grandchildren,  as  legatees.  At  the  death  of 
the  testator,  the  title  of  the  residue  of  the  estate  vested  in  the 
infant  legatees  absolutely,  the  only  limit  being  their  infancy, 
and  the  testator  appointed  trustees  to  do  only  what  the  law 
would  not  permit  the  infants  to  do  by  reason  of  their  infancy. 
It  is  true  that,  during  their  minority,  the  infant  legatees  could 
not  control  or  alien  their  property,  nor  exercise  their  jus  dis- 
ponendi,  but  that  was  not  the  fault  of  the  will.  The  law  itself 
creates  that  disability;  ihe  will  does  not.  The  disability  would 
exist,  and  the  power  of  alienation  would  be  suspended  just  the 
same,  even  if  there  was  no  will  at  all. 

We  think  the  proper  construction  of  the  will  requires  us  to 
hold  that  the  infant  grandchildren,  as  legatees,  took  the  residue 
of  the  estate  as  tenants  in  common,  their  shares  being  indi- 
vidual and  several.  When  a  tenancy  is  created,  the  law  always 
presumes  that  a  tenancy  in  common  is  intended  unless  the  ocm- 
trary  is  clearly  and  unequivocally  expressed.  The  most  that  can 
be  said  in  the  present  case  is  that  the  will  is  silent  on  the  sub- 
ject, hence,  the  well-settled  rule  of  law  requires  us  to  hold  that 
a  tenancy  in  common  was  intended.  Courts  never  favor  a  joint 
tenancy  when  the  language  permits  of  a  tenancr^  in  common. 
McKinstry  v,  Sanders,  supra,  and  cases  cited.  The  rule  as  to 
tenants  in  common  is  the  same  as  to  real  and  personal  property. 
Mills  V.  Husson,  140  K  Y.  104.  The  statute  declares  that 
"  every  estate  granted  or  devised  to  two  or  more  persons  in  lieir 
own  right  shall  be  a  tenancy  in  common,  unless  expressly  de- 
dared  to  be  a  joint  tenancy."  Reial  Property  Law  (Laws  of 
1896,  chap.  647,  sec.  56)  ;  3  Heydecker  Laws,  3809. 

But  the  clause  in  question  is  challenged  on  the  ground  that 
its  language  does  not  import  a  present  gift,  but  is  only  a  direct 
tion  to  divide  and  distribute  at  a  future  time,  and  that,  there- 
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fore,  no  present  title  vests  in  the  grandchildren  as  legatees,  and 
is  consequently  void.  No  doubt,  the  rule  is  correctly  stated  by 
the  counsel  for  the  contestant  in  his  elaborate  brief,  but  it  must 
be  observed  that  this  rule  is  subordinate  to  the  prima.ry  canon 
of  construction,  that  the  construction  must  follow  the  intent 
of  the  testator,  to  be  collected  from  the  whole  will.  Goebel  v. 
Wolf,  113  K  Y.  405 ;  Matter  of  Brown,  154  K  Y.  314.  The 
la-^t  case  cited  is  strikingly  like  the  case  at  bar  in  its  facts,  the 
principal  difference  being  that,  in  the  Brown  case,  a  life  estate 
intervened  before  the  estate  descended  to  the  grandchildren  at 
all.  But,  as  before  observed,  we  think  that  the  clause  in  ques- 
tion imports  a  present  gift,  and  not  simply  a  direction  to  divide 
at  a  future  time.  It  may  well  be  said  in  the  case  at  bar,  as  was 
said  by  Judge  Paige  in  the  case  of  Tucker  v.  Bishop,  16  N".  Y. 
405,  ^'  This  is  the  ordinary  case  of  an  absolute  gift  of  a  legacy 
accompanied  by  a  direction  postponing  the  time  of  payment; 
aS)  for  instance,  that  it  be  paid  when  the  legatee  attains  the 
age  of  twenty-one.  In  all  such  cases,  the  time  of  payment  is 
not  of  the  substance  of  the  gift,  and  does  not  postpone  the  vest- 
ing of  the  legacy."  The  trustees  are  appointed  by  the  testator 
simply  to  preserve  the  integrity  of  the  gift  until  such  a  time  as 
the  law  will  permit  the  infant  legatees  to  enter  upon  the  full 
enjoyment  and  control  of  their  property. 

Let  us  suppose  that,  in  this  case,  the  decedent  had  died  intes- 
tate, leaving  as  his  only  heirs-«at-law  and  next-of-kin  these  same 
three  infant  grandchildren,  and  that  this  same  estate  had  come 
to  these  grandchildren  by  descent  instead  of  by  will.  How 
absurd  it  would  be  to  argue  that  the  grandchildren  could  not 
take  the  property  because  the  absolute  ownership  and  power  of 
alienation  would  be  suspended  longer  than  the  law  would  per- 
mit in  the  case  supposed,  the  title  would  vest  in  the  grand- 
children as  tenants  in  common  instantly,  on  the  death  of  de- 
cedent Of  course,  the  court  would  have  to  appoint  a  trustee, 
guardian,  or  some  officer,  to  act  as  officer  of  the  court  to  care 
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for  and  preserve  the  estate  until  the  infants  attained  their 
majority,  and  that  is  precisely  what  the  testator  has  done  in 
this  case,  and  what  substantial  difference  is  there  between  the 
case  supposed  and  the  case  at  bar  ?    We  see  none. 

Suppose  the  testator  had,  by  this  same  clause  of  his  will, 
bequeathed  the  same  residuary  estate  to  these  three  grandsons, 
and  had  omitted  to  appoint  trustees  or  guardians.  Wliat  court 
would  for  a  moment  listen  to  argument  that  the  bequest  must  be 
forbidden,  and  prevented,  because  it  would  offend  the  statute  ? 
Such  a  doctrine,  carried  to  its  logical  conclusion,  would  make  it 
impossible  for  a  grandfather  to  make  a  bequest  to  his  infant 
grandchildren.  In  such  a  case,  the  court  would  not  stop  to  in- 
quire about  unlawful  suspensions,  or  alienations,  but  would  pro- 
ceed at  once  on  petition  so  to  do,  and  appoint  trustees  or  guard- 
ians to  care  for  and  preserve  the  estate,  and  see  to  it  that  the 
grandchildren  received  their  estate  at  their  majority.  This  is 
exactly  what  the  testator  has  done  in  his  will,  and  yet  we  are 
asked  to  hold  that  the  testator  has  attempted  to  do  an  unlawful 
thing.    This  would,  indeed,  be  a  hard  decision  to  make. 

If  it  be  said  that  the  will  does  not  provide  for  the  education 
and  support  of  the  infants  during  their  minority,  as  before  ob- 
served, it  must  be  answered  that  the  law  makes  ample  provision 
on  that  subject.  In  a  legal  sense,  minors  are  the  wards  of  the 
courts,  and  the  court  will  watch  with  jealous  care  the  interests 
of  its  wards,  and  has  the  power  on  its  own  motion  to  protect 
the  person  and  property  of  minors. 

The  only  difference  in  the  case  supposed  and  the  ease  at  bar 
is  the  dcecent  of  the  estate  in  case  of  the  decease  of  one  or 
more  of  the  minors,  during  minority.  In  the  case  supposed, 
the  estate  would  go  to  the  heirs-at-law,  or  next  of  kin.  In  tlu* 
case  at  bar,  the  will  provides  that,  in  case  of  the  death  of  one 
or  more  of  the  minors,  during  minority,  that  the  share  of  the 
one  dying  shall  go  to  the  survivor,  or  survivors ;  but,  if  we  are 
correct  in  our  conclusion  that  the  estate  vests  in  the  minors 
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as  tenants  in  common  at  the  decease  of  the  testator,  the  differ- 
ence referred  to  is  of  very  little,  if,  indeed,  of  any,  iinportanoe 
at  all,  and,  even  if  the  direction  of  the  testator  as  to  his  prop- 
erty, in  case  of  the  death  of  one  or  more  of  his  minor  grand- 
children during  minority,  is  defective,  and  cannot  be  fully 
carried  into  effect,  we  do  not  feel  called  upon  to  ruthlessly  de- 
molish the  entire  scheme  of  the  will,  and  so  almost  entirely 
destroy  and  frustrate  the  entire  will  of  the  testator.  The  case 
is  not  so  desperate  as  that.  The  right  to  own,  control  and  dis- 
pose of  property  by  will  is  too  sacred  and  solemn  a  right  to  be 
frittered  away  by  exceptions  and  limitations,  or  because  some 
direction  of  lesser  importance  of  the  testator  cannot  be  fully 
carried  into  effect. 

In  tte  case  supposed,  strictly  and  accurately  speaking,  there 
would  be  no  suspicion  of  absolute  ownership,  nor  of  the  power 
of  alienation,  in  a  legal  sense,  at  all.  Neither  is  there  in  the 
case  at  bar.  The  title  of  these  three  infant  grandchildren  to  the 
residuary  estate  of  their  grandfather  is  as  valid  as  if  the  estate 
had  come  from-  him  to  them  by  descent,  instead  of  by  will. 

It  may  be  argued  with  some  confidence  that  there  are  some 
directions  of  the  testator  in  his  will  that  cannot  be  carried  into 
effect.  Even  if  that  were  so,  we  do  not  deem  that  a  sufficient 
reason  for  declaring  the  clause  void.  We  would  rather  invoke 
the  aid  of  the  ancient,  but  by  no  means  obsolete,  rule  of  cy-pres, 
which  has  been  -stated  as  follows:  "  Where  Ae  disposition  made 
by  a  testator  of  his  property  is  contrary  to  the  rules  of  law,  as 
to  the  estates  granted  by  him,  courts,  for  the  purpose  of  carry- 
ing into  effect  the  general  intent  of  the  testator  so  far  as  possible 
(cff^es)  adopt  that  construction  of  the  devise  which  will  most 
nearly  conform  to  the  general  intent  of  the  testator,  though  in 
part  it  defeats  his  particular  intent."  Jackson  v.  Brown,  13 
Wend.  4*37-446.  In  the  case  cited,  the  rule  was  applied  where 
tJie  difficulties  were  far  greater  than  exist  in  the  ease  at  bar. 
But  it  may  be  argued  that  the  intent  of  a  testator  to  have  the 
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residuum  of  his  estate  vest  in  his  infant  grandchildren  at  his 
decease,  as  tenants  in  common,  is  inconsistent  with  his  direc- 
tion as  to  the  disposition  of  the  estate  in  case  of  the  decease 
of  one  or  more  of  the  minors  during  minority,  to  wit :  the  share 
of  the  one  dying  sh^ll  go  to  the  survivors.  We  could  with  no 
great  impropriety  dismiss  this  point  entirely  by  saying  that 
that  question  is  not  necessarily  before  us  for  decision,  as  the 
contingency  suggested  may  never  arise.  It  is  hoped  that  it 
never  will,  but,  recognizing  the  possibility  that  it  might,  we 
are  not  compelled  to  hold  the  clause  void,  nor  declare  an  in- 
testacy. In  such  an  event,  the  share  of  the  one  dying  would 
go  to  the  person  presumptively  entitled  to  the  next  eventual 
estate.  It  was  so  held  in  Delafield  v.  Shipman,  103  N.  Y.  463- 
469.  Cook  V.  Lowry,  95  id.  103-108.  The  rule  is  the  same 
in  cases  of  personal  as  of  real  property. 

In  construing  the  clause  in  question  in  connection  with 
the  rest  of  the  will,  different  minds  would  be  very  likely  to 
reach  opposite  conclusions,  and  each  could  give  equally  good 
and,  apparently,  unanswerable  reasons  for  his  opinion,  and 
perhaps  the  construction,  equally  consistent  with  the  expressed 
intent  of  the  testator,  would  be  different  from  what  we  have 
adopted  here,  and  yet,  if  such  construction  leads  to  the  practical 
destruction  of  the  clause  in  question,  while  the  other  construc- 
tion preserves  it,  and  prevents  an  intestacy  in  whole  or  in  part, 
we  feel  constrained,  under  well-settled  rules,  to  adopt  the  con- 
struction that  will  save  the  will  in  its  entirety.  As  was  said 
by  Judge  Peckham,  in  Roe  v.  Vingut,  117  N.  Y.  212 :  ''  To 
accomplish  such  object  the  meaning  of  words  and  phrases  used 
in  some  parts  of  the  will  must  be  diverted  from  that  which 
would  attach  to  them  if  standing  alone,  and  they  must  be  com- 
pared with  other  language  used  in  other  portions  of  the  in- 
strument, and  limitations  must  be  impaired,  and  thus  the 
general  meaning  of  all  the  language  must  be  arrived  at."  In 
the  same  case,  it  was  further  observed  by  the  same  judge  (which 
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language  was  used  in  construing  a  difficult  will,  and  is  rery 
pertinent  to  the  case  at  bar) :  "A  construction  quite  incon- 
sistent with  that  which  has  been  here  adopted  might  be  sup- 
ported by  many  :and  weighty  arguments.  It  would,  perhaps, 
came  as  near  to  the 'intention  of  the  testatrix  as  the  one  we 
have  adopted.  But  it  would  also  render  the  turst  illegal  and 
utterly  destroy  the  provisions  of  the  will.  The  construction 
which  has  been  herein  adopted  brings  us,  we  think,  quite  as 
near  the  intention  of  the  testratrix  as  the  other  would  have 
done,  and  neither  construction  can  be  said  to  do  violence  to  her 
intention,  so  far  as  that  intention  can  be  discovered  from  a 
most  attentive  examination  of  the  instrument  itself.  This 
makes  it  a  strong  and  clear  case  for  the  application  of  the  doc- 
trine already  alluded  to,  and  brings  us  to  the  point  of  adopt- 
ing that  construction  which,  while  doing  no  violence  to  the  in- 
tention of  the  testatrix,  at  the  same  time  sustains  the  trust  and 
the  devise  mer.tioned  in  the  will,  rather  than  defeats  them." 
The  decedent  in  the  case  at  bar  desired  that,  at  his  decease, 
the  residue  of  his  estate  should  go  to  his  grandchildren,  who 
are  minors,  and,  to  accomplish  that  object,  adopted  the  only 
effective  method  of  accomplishing  his  cherished  purpose,  to  wit : 
make  a  will,  and  appoint  proper  persons  to  care  for  and  pre- 
serve the  estate  during  their  minority.  What  reason  the  tes- 
tator may  have  had  for  thus  disposing  of  his  property  is  not  a 
proper  subject  for  judicial  inquiry.  Any  reason  that  was  suffi- 
cient for  him  must  be  sufficient  for  us.  It  certainly  does  not 
seem  to  have  been  from  any  lack  of  affection  or  confidence  in 
his  sons'  ability  or  integrity,  as  both  sons  are  made  executors 
as  well  as  trustees,  with  quite  large  discretionary  power.  At 
the  time  of  the  execution  of  the  will  in  question  by  the  testator, 
his  mental  powers  were  in  their  full  strength ;  he  was  aided  in 
its  preparation  by  a  very  able  and  experienced  lawyer,  a  cir- 
cumstance we  have  a  right  to  consider  when  we  are  asked  to 
condemn  the  will.     The  testator  had  been  for  half  a  century 
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active  in  business,  and  by  his  great  ability  had  amassed  a  for- 
tune of  half  a  million  dollars,  or  more,  and  he  had  a  right  to 
dispose  of  it  by  will,  as  he  saw  fit,  provided  no  rule  of  law  was 
violated  in  so  doing.  The  right  to  own,  control,  dispose  of  or 
give  away  property  is  a  right  that  does  not  come  from  the 
statute;  it  is  a  natural  and  inherent  right,  which  cannot  be 
taken  away  or  interfered  with,  except,  under  stress  of  circum- 
stances, public  policy  may  require  it. 

It  is  argued  that  it  offends  public  policy  to  allow  this  vast 
estate,  or  a  portion  of  it,  to  be  idle,  and  withdrawn  from  the 
channels  of  business  and  trade,  until  the  youngest  child  (now 
four  years)  reaches  the  age  of  twenty-one ;  that  such  a  policy, 
carried  to  its  logical  conclusion,  would  result  fianlly  in  paralyz- 
ing all  industries,  and  civilization  would  be  at  a  standstill.  ^JTot 
by  any  means  need  such  results  follow.  There  is  no  reason  to 
believe  but  what  this  estate  will  be  just  as  active  and  valuable 
for  all  public  and  business  purposes,  in  the  hands  of  the 
trustees,  as  it  would  have  been  of  there  had  been  no  trust  created, 
but  the  estate  had  passed  absolutely  to  other  hands  immediately 
upon  the  decease  of  the  testator. 

It  has  not  been  practicable,  within  the  limits  of  this  opinion, 
to  discuss  more  than  a  very  few  of  the  vast  number  of  author- 
ities that  have  been  cited  in  the  elaborate  and  able  briefs  of 
counsel.  Suffice  it  to  say  that  the  authorities  cited  have  all  been 
carefully  examined  with  the  aim  of  discovering  the  right  prin- 
ciples of  law  and  equity,  as  well  as  the  correct  rule  of  con- 
struction, to  be  applied  in  this  class  of  cases,  and,  thus  fortified, 
to  consider  the  questions  presented  to  us  for  decision. 

The  case  of  Bindrim  v.  Ullrich,  recently  decided  by  the  Ap- 
pellate Division,  in  the  Second  Department,  has  been  called  to 
our  attention  since  the  oral  argument,  reported  in  64  App.  Div. 
444. 

That  case  is  plainly  distinguishable  from  this,  as  there  was 
in  that  case  the  life  estate  of  the  wife  intervening  between  the 
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testator's  decease  and  the  vesting  of  the  estate  in  the  infants,  a 
feature  not  found  in  the  case  at  bar.  In  fact,  in  the  most  of 
the  cases  cited  by  the  contestant  there  was  an  intervening  life 
estate  before  any  vesting  in  the  minor  grandchildren. 

We  hold  that  the  fifth,  or  residuary,  clause  creates  a  valid 
and  legal  trust,  and  that  the  will,  in  its  entirety,  must  be  ad- 
mitted to  probate. 

Probate  decreed. 


EXEMPTION  OF  RELIGIOUS  SOCIETIES  AND  IN- 

STITUTIONS  FROM  TAXATION. 


A  religious  institution  is  not  exempt  from  a  transfer  or  inheritance  tax 
merely  because  its  general  property  is  exempt  from  general  taxes.  In  re 
Kavanaugb,  6  N.  T.  Supp.  669. 

Where  church  property  is  abandoned  and  dismantled,  exemption  ceases. 
Gibbons  v.  District,  116  U.  S.  404. 

Where  a  State  constitution  provides  for  the  taxation  of  all  property, 
without  making  any  exceptions,  church  property  is  not  exempt.  Franklin 
T.  Manchester,  60  N.  H.  342. 

Under  a  statute  exempting  property  used  exclusively  for  religious  or 
educational  purposes  one  use  need  not  be  entirely  exclusive  of  the  other 
and  a  building  for  religious  purposes  is  exempt  from  taxation,  although 
it  is  also  used  for  educational  purposes,  so  long  as  such  use  is  merely 
incidental  or  occasional,  or  if  habitual  is  merely  permissive  and  does  not 
interfere  with  the  use  for  religious  purposes.  St.  Mary's  v.  Tripp,  14 
R.  I.  307. 

WRAT     IKCI.irBED     tTlTDZSR     RSLIGIOim     SOCIETIES     AND 


Organizations  of  a  benevolent,  missionary'  or  charitable  character  held 
to  fall  within  the  term  religious.  Hebrew  F.  S.  Assn.  v.  New  York,  4  Hun, 
446. 

A  pl.'ice  of  public  worship  held  to  be  any  house  or  building  which  is 
actually  and  exclusively  used  for  the  holding  of  religious  services.  Black 
V.  Brooklvii.  51  Hun.  581. 

Where  the  Religious  Society  of  Friends  owned  467  acres  of  land  on 

80 
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which  it  conducted  an  institution  for  the  education  of  Indians,  raised  cropfr 
on  80  acres  of  plow  and  meadow  land  and  used  a  number  of  acres  ot 
cleared  land  for  the  pasturage  of  stock,  the  plow  and  meadow  lands  and 
the  pasture  land  producing  more  than  sufficient  for  the  requirements  of 
the  school  and  the  surplus  being  sold  and  devoted  to  school  uses;  50  acrea 
used  as  a  wood  lot  for  sole  use  of  institution;  remainder  being  timber 
land  producing  no  revenue;  held  that  only  the  80  acres  of  plow  and 
meadow  land  and  the  pasture  land  were  exempt  from  taxation.  People 
V.  Barton,  63  App.  Div.  581. 

A  mission  house  adjoining  the  corner  of  a  church  building,  having  a 
chapel  in  daily  use  for  religious  services,  in  which  women  and  children 
are  constantly  received  for  counsel  and  advice,  and  which  is  used  for  meet- 
ings by  missionary  and  charitable  guilds  connected  with  the  church,  held 
exempt  from  taxation  under  the  Taw  Law,  although  the  sisters  who  have 
charge  of  it  reside  therein,  their  residence  being  necessary  and  an  in- 
cident to  the  work  carried  on  by  the  church  therein  and  not  an  appropria* 
tion  for  other  than  religious  purposes.    People  v.  Feitner,  168  N.  Y.  494. 

A  clergy  house  which  adjoins  a  corner  of  the  church  building,  in  which 
is  located  the  choir  and  vestry,  the  first  floor  of  which  is  used  for  a  Sun- 
day school  and  for  other  religious  services  and  can  be  used  as  part  of  the 
seating  capacity  of  the  church,  the  second  occupied  as  a  chapel,  the  third 
by  the  men's  guild,  the  fourth  by  curates  who  assist  in  carrying  on  the 
work  of  the  church,  and  the  fifth  by  an  engineer  who  has  charge  of  the 
heating  and  mechanical  apparatus  of  the  entire  building  is  exempt  from 
taxation,  the  residence  of  the  curates  and  the  engineers  being  incidental 
to  the  work  carried  on  by  the  church  therein.  People  v.  Feitner,  168  N.  Y. 
494. 

The  Salvation  Army,  under  its  act  of  incorporation,  is  exempt  from  taxa- 
tion on  both  its  real  and  personal  property  "  to  the  extent  that,  and  so 
long  as ''  it  is  used  exclusively  for  certain  specified  purposes.  People  v. 
Feitner,  33  Misc.  712. 

A  charter  provision  authorizing  a  camp-meeting  association,  organized 
for  religious,  moral,  charitable  and  benevolent  purposes,  to  hold  exempt 
from  taxation  for  the  purposes  thereof,  real  and  personal  property  not 
exceeding  in  value  a  certain  specified  sum,  held  not  to  exempt  from  tax- 
ation a  stock  of  groceries  and  food  supply  owned  by  the  association  and 
currently  sold  on  the  grounds  to  all  persons  desiring  to  purchase.  Alton 
V.  Alton,  69  N.  H.  311. 

Funds  or  property  donated  or  bequeathed  to  a  religious  society,  and 
held  in  trust  for  it  or  by  way  of  endowment,  the  society  devoting  the  in- 
come thereof  exclusively  to  its  religious  uses,  held  to  be  entitled  to  share 
in  the  exemption  of  the  society's  other  property  from  taxation.  State  v. 
Silverthorn,  52  N.  J.  L.  73. 
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A  publishing  house,  incorporated  as  an  arm  of  the  Methodist  church, 
for  the  manufacture  and  distribution  of  books,  the  dessimation  of  religi- 
CUB  knowledge  and  with  the  purpose  that  the  produce  of  the  house  shall 
be  appropriated  for  the  benefit  of  superannuated  preachers,  is  a  religious 
institution.    M.  £.  Church  South  v.  Hinton,  02  Tenn.  188. 

The  grounds  of  a  camp-meeting  association  are  not  exempt  under  a 
statute  exempting  "  all  church  property  actually  and  exclusively  used  for 
public  worship."    People  v.  Watseka,  160  111.  576. 

A  camp-meeting  association  whose  lands  are  not  leased  or  otherwise 
used  for  profit  is  held  exempt  as  an  institution  of  "  purely  public  charity." 
Avis  V.  Cincinnati,  67  Ohio  St.  257. 

WHAT  HOT  nrOLUDESD. 

A  chapel  in  an  orphan  asylum  is  not  exempt  as  a  place  of  public  wor- 
ship where  the  only  religious  services  held  therein  are  provided  for  the 
benefit  of  the  inmates,  and  the  public  are  expressly  excluded  except  under 
pressing  and  peculiar  circumstances;    Colored  v.  New  York,  104  N.  Y.  581. 

A  rectory  which  is  a  separate  building  located  on  a  corner  of  the  church 
is  not  exempt,  except  as  specified  in  subd.  9,  sec.  4  Tax  Law,  exempting 
from  taxation  dwelling  houses  and  lots  of  religious  corporations  while 
actually  used  by  the  ofilciating  clergyman  thereof,  when  it  is  used  by  the 
rector  as  his  dwelling  house  and  although  his  constant  attendance  may  be 
necessary  in  the  performance  of  his  duties,  the  church  cannot  be  con- 
sidered as  carrying  on  a  work  therein  which  renders  the  residence  of  the 
reetor  necessary  or  incidental  thereto.    People  v.  Feitner,  168  N.  Y.  494. 

Land  purchased  by  a  religious  society  for  the  express  purpose  of  build- 
ing a  church  thereon,  and  intended  to  be  used  for  that  purpose  when  the 
necessity  arises,  held  not  to  be  exempt.  Trinity  v.  New  York,  10  How.  Pr. 
138. 

Where  a  dwelling  is  erected  upon  the  land  of  a  camp-meeting  associa- 
tion under  a  parol  license  or  lease  for  a  money  consideration,  the  land  is 
subject  to  taxation  because  not  occupied  by  the  association  for  its  own 
purposes  within  the  meaning  of  the  statute.    Foxcroft  v.  Straw,  86  Me.  76. 

A  janitor's  residence,  built  on  the  church  lot,  but  separate  from  the 
church  building,  held  not  exempt.  Pittsburgh  v.  Pittsburgh,  10  Pa.  Super. 
Ct.  302. 

A  Y.  M.  C.  A.  building  containing  a  gymnasium,  bowling  alley  and  bath 
room,  twenty-two  other  rooms,  only  one  of  which  was  devoted  to  purposes 
of  public  worship,  which  was  also  used  as  a  lecture  hall,  held  not  to  be 
exempt  from  taxation  under  the  general  act  exempting  ''  every  building  for 
public  worship."    Y.  M.  C.  A.  v.  Mayor,  113  N.  Y.  187. 


468     SUEROGATE'S  COURT  REPORTS. 

TAXABUQ  TnfD£B  TBAKSKFEB  TAX« 

The  McAuley  Water  Street  Mission^  originally  organized  under  chapter 
319  of  the  laws  of  1848,  and  now  subject  to  the  provisions  of  the  mem- 
bership corporation  law,  is  not  a  religious  corporation  or  a  corporation 
organized  exclusively  for  Bible  and  tract  purposes  and  bequests  to  it  are 
subject  to  the  transfer  tax.    Matter  of  White,  118  App.  Div.  869. 

Where  a  devisor  directed  the  purchase  by  his  executors  of  certain  bonds, 
and  the  payment  from  the  income  thereof  of  a  life  estate,  and  at  the  death 
of  the  life  tenant,  to  distribute  the  proceeds  of  such  bonds  to  a  certain 
church  corporation  *'  towards  the  building  of  a  new  church  or  the  renova- 
tion  of  the  present  one,"  held  that  such  legacy  was  subject  to  taxation 
under  the  Collateral  Inheritance  Act  of  1886;  that  the  interest  of  the 
church  in  said  legacy  was  personal  property,  and  oould  not  become  real 
estate  until  actually  invested  in  real  estate  as  directed  by  the  will;  that 
the  exemption  from  taxation  of  any  building  used  for  public  worship  did 
not  constitute  a  general  exemption  of  the  church  from  taxation  within  the 
meaning  of  the  exception  in  the  Collateral  Inheritance  Act.  In  re  Van 
Kleeck,  121  N.  Y.  701. 

Missionary  societies  and  Christian  associations  are  not  religious  ooxporn- 
tions  within  the  meaning  of  section  221  of  the  Tax  Law  exempting  such 
corporations  from  the  transfer  tax  imposed  by  that  law,  and  legacies  to 
them  are  subject  to  the  tax  where  the  testator  died  subsequent  to  the 
passage  of  chapter  382  of  the  laws  of  1900,  which  deprived  such  societies 
of  the  exemption  theretofore  existing  under  section  4  of  the  Tax  Law. 
Matter  of  Watson,  171  N.  Y.  256.     (Reversing  same  case,  supra,  in  text.) 

The  buildings  of  a  young  men^s  Christian  association,  held  not  to  be 
within  the  application  of  a  statute  exempting  all  buildings  used  exclusively 
for  charitable  purposes.    Paterson  v.  Patterson,  64  N.  J.  L.  361. 
NOT  TAXABUS  UNDER  TBANSFER  TAX. 

The  legislature  has  the  power  to  exempt  bequests  to  a  religious  institu- 
tion  from  imposition  of  an  inheritance  tax.  State  v.  Henderson,  160  Mo. 
190. 

Money  legacies  to  the  Young  Men's  Christian  Association  of  Brooklyn, 
the  Brooklyn  Society  for  the  Prevention  of  Cruelty  to  Children  and  the 
Young  Woman's  Christian  Association  of  Brooklyn,  given  by  the  will  of 
a  testatrix  who  died  after  chapter  368  of  the  laws  of  1906,  amending  sec- 
tion 221  of  the  Transfer  Tax  Law  took  effect,  are  not  taxable  thereunder. 
Matter  of  Moses,  60  Misc.  637. 
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Matter  of  the  Estate  of  Stbwabt  C.  Boycb,  Deceased. 

{Surrogates  Court,  Lewis  County,  January,  1902.) 

l£GACT — VVBTTUQ    FAILS    WHEBB    PuTUBITT    IS    ANNEXED    TO    THE    GiFT — 

The  Blood  Pbefebred  to  Stbanoebs,  in  Constbuino  a  Will, 

The  fifth  clause  of  the  will  of  a  testator,  after  creating  a  trust  for 
his  son,  who  died  after  him  without  ever  having  had  issue  and  whose 
wife  died  before  the  husband,  gave  $2,000  to  "the  wife  of  my  said 
son  "  in  case  he  died  without  issue  or  descendants.  The  eighth  clause 
directed  that,  if  the  son  died  without  issue  or  descendants,  the  resi- 
duary estate,  ''after  payment  therefrom  of  said  legacy  to  his  wife, 
if  then  living,"  should  go  to  collaterals.  The  will  nowhere  mentioned 
the  wife's  name. 

Held,  thei  the  legacy  never  vested  in  the  son's  wife  and  therefore 

her  administrator  was  not  entitled  to  it  as  against  the  remaindermen. 

That  where  a  clause  in  a  well  was  susceptible  of  two  interpretations 

that  one  should  be  adopted  which  preferred  persons  of  the  blood  to 

strangers. 

Stewart  C.  Boyce,  a  resident  of  Lowville,  Lewis  county,  N. 
Y.,  died  February  26,  1889,  leaving  his  last  will  and  testament, 
dated  31st  March,  1887,  and  a  codicil,  dated  February  23, 
1889. 

The  will  nominated  Fred  O.  Schraub  and  George  Sherwood 
as  executors,  and  the  codicil  named  Olmsby  O.  Stowell  as  an 
additional  executor  thereof. 

Testator  left  surviving  as  his  only  next  of  kin  and  heir-at-law 
his  son,  Halley  S.  Boyce,  aged  about  twenty-seven  years. 

The  son  then  had  a  wife  named  Josephine,  who  was  some 
years  older  than  Halley,  and  who  died  intestate  about  May  1, 
1894,  while  being  treated  and  oared  for  as  a  patient  at  the  St 
Lawrence  State  Hospital  at  Ogdensburg,  leaving  the  said  Halley 
surviving,  but  leaving  no  issue  of  her  marriage  to  him.  There- 
after and  March  27,  1901,  letters  of  administration  upon  her 
personal  estate  were  granted  by  the  Surrogate's  Court  of  Lewis 
county  to  one  Lewis  ^N".  IN'ortham,  who  is  now  acting  there- 
under. % 
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The  said  Halley  S.  Boyce  died  in  June,  1900,  leaving  no 
widow,  descendant  or  descendants  him  surviving. 

Halley  was  a  beneficiary  under  his  father's  will,  and  was 
given  »,  life  estate  in  certain  real  estate  situate  in  Lowville, 
which  the  executors  were  authorized  to  sell  and  convey  upon  the 
death  of  the  son,  unless  sold  prior  to  that  event  upon  his  request 
and  with  his  consent,  and  the  avails  invested  for  his  benefit. 

Upon  the  death  of  Halley  the  avails  of  such  sale  were  to  be 
divided  among  and  paid  to  his  descendant  or  descendants^  if  he 
left  any  surviving,  if  not,  the  proceeds  of  such  sale  were  to 
pass  into  and  form  part  of  testator's  residuary  estate,  to  be  dis- 
posed of  as  provided  in  the  residuary  clause  of  his  will. 

By  the  5th  clause  of  his  will,  testator  created  a  trust  fund  of 
$6,000,  to  be  held  by  his  executors,  and  the  annual  or  semi- 
annual income  thereof  to  be  by  them  paid  over  to  Halley,  the 
son,  during  his  lifetime,  and  the  sum  of  $500  of  the  principal 
to  be  paid  to  Halley  when  he  became  thirty-five  years  old ;  and 
the  further  sum  of  $500  when  he  became  forty  years  of  age. 

That  clause  further  provided  that  upon  the  death  of  the  said 
Halley,  if  he  should  die  leaving  a  child,  children  or  descendants, 
testator  bequeathed  the  sum  of  $1,000  of  that  trust  fund  to 
the  wife  of  his  son,  Halley,  and  the  rest  and  residue  thereof 
to  the  child,  children  or  descendants  of  HaJley;  and  that  if 
the  son  died  leaving  no  child,  children  or  descendants  him  sur- 
viving, toBtator  bequeathed  the  sum  of  $2,000  to  the  wife  of  his 
said  son. 

The  eighth  or  residuary  clause  of  testator's  will  is  as  follows : 

"  Eighth.  All  the  rest,  residue  and  remainder  of  my  estate, 
including  the  proceeds  and  avails  of  the  sale  of  my  dwelling 
house  on  Elm  street  in  said  village  of  Lowvalle,  should  my  said 
son,  Halley  S.  Boyce  die  without  leaving  issue  or  descendants 
as  mentioned  and  provided  in  the  fourth  item  of  this  instru- 
ment, together  with  the  rest,  residue  and  remainder  of  the  fund 
or  moneys  set  apart  for  my  said  son,  Halley  S.  Boyce,  as  men- 
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tioned  and  provided  in  the  fifth  item  or  clause  of  this  instni- 
menty  Aonid  mj  said  son  Halley  S.  Bojce  die  leaving  no  issue 
or  descendants,  after  payment  therefrom  of  said  legacy  to  his 
vrife,  if  then  living,  I  give,  devise  and  bequeath  as  foUoTVB,  to 
wit:  to  Pauline,  the  daughter  of  my  brother,  Horace  Boyce, 
the  sum  of  fifteen  hundred  dollars  ($1,500)  and  to  Martha, 
the  daughter  of  my  brother  Horace,  the  sum  of  two  thousand 
dollars,  and  the  balance,  rest,  residue  and  remainder,  unto  my 
two  brothers,  John  Boyce  and  Horace  Boyce,  and  to  my  sister, 
Olive  Becker,  to  be  divided  among  and  between  them  equally, 
share  and  share  alike." 

Ryel  &  Merrill,  for  executors. 

W.  J.  Fletcher,  for  administrator  of  Olive  Becker,  deceased, 
a  residuary  legatee. 

C.  S.  Mereness,  for  administrator  of  Horace  Boyce,  deceased, 
a  residuary  legatee. 

Louis  B.  Dewey,  for  John  K.  Boyce,  a  residuary  legatee. 

Breen  &  Breen,  for  administrator  of  Josephine  Boyce,  de- 
ceased. 

TuBNEE,  S. — Several  questions  have  arisen  during  the  hear- 
ing of  this  matter,  but  the  paramount  one  at  present,  is  the  oon- 
fitruction  of  the  fifth  and  eighth  clauses  of  the  wiU  of  Stewart 
O.  Boyce,  the  testator  herein. 

Ooimsel  for  the  representative  of  the  estate  of  Josephine 
Boyce  contend  that  upon  the  decease  of  testator,  the  bequest 
of  the  $2,000  mentioned  in  the  fifth  clause  or  item  of  the  will 
in  question,  vested  immediately  and  absolutely  in  Josephine  as 
the  wife  of  Halley  S.  Boyce,  the  son  of  testator,  and  that 
the  administrator  is  now  entitled  to  that  sum. 

This  claim  is  controverted  by  counsel  for  the  residuary 
legatees. 
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At  the  time  of  the  execution  of  the  will  Josephine  was  the 
wife  of  Halley,  the  son,  and  both  survived  testator. 

The  intent  of  the  testator  is  to  be  ascertained  from  the 
language  of  his  last  will  and  testament  in  its  entirety,  and  not 
from  fragmentary  protions  thereof,  and  effect  is  to  be  given,  if 
possible,  to  all  the  provisions,  and  no  clause  is  to  be  rejected 
or  inten^st,  intended  to  be  given,  sacrificed  on  the  ground  of  re- 
pugnance, when  it  is  possible  to  reconcile  the  provisions  sup- 
posed to  be  in  conflict.    Taggart  v.  Murray,  53  N.  Y.  233. 

It  is  somewhat  significant,  that  in  the  will  in  question,  tes- 
tator nowhere  mentions  by  name  the  wife  of  his  son. 

This  suggests  the  inquiry,  did  he,  at  the  time  he  made  and 
executed  that  instrument,  have  in  mind,  or  intend,  as  the  object 
of  his  bouq^ty  upon  the  decease  of  his  son,  the  then  living  wife 
of  Halley,  or  such  wife  as  the  son  should  leave  at  his  death  am 
his  surviving  widow?  The  wife  (Josephine)  of  Halley,  the 
son,  died  in  1894,  and  Halley  six  years  later,  no  issue  of  the 
marriage  having  been  bom  to  them,  now  if  he  had  again  mar- 
ried and  had  died  leaving  the  second  wife  as  his  widow,  what 
would  have  been  her  status  under  the  will  in  question  ? 

In  the  absence  of  ambiguity,  reasonable  certainty  as  to  the 
beneficiary  intended  is  an  important  factor  in  determining  the 
validity  of  a  bequest. 

Testator's  will  discloses  that  his  dominant  purpose  was  to 
provide  for  his  son  during  his  lifetime,  and  any  descendant  or 
descendants  he  might  leave,  and  that  in  default  of  such  per- 
sons, relatives  of  his  blood  should  be  the  recipients  of  his  prop- 
erty, save  a  small  legacy  to  a  servant  in  his  familj^,  and  the  con- 
ditional bequest  to  his  son's  wife. 

To  determine  whether  or  not  the  contention  of  the  learned 
counsel  for  the  representative  of  the  estate  of  Josephine  is  well 
predicated,  reference  must  be  had  to  the  will  in  question,  and 
the  fifth  and  eighth  clauses  read  and  construed  together,  as  may 
be  done  under  well-settled  rules  of  law% 
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The  fifth  clause  relates  to  the  trust  fund  for  the  benefit  of  the 
son,  and  contains  this  provision : — "  and  upon  the  death  of  my 
aaid  son  Halley  S.  Boyee,  I  give  and  bequeath  the  sum  of  one 
thousand  dollans  of  said  principal  so  set  apart  >and  remaining  at 
Ids  death,  unto  the  wife  of  my  said  son,  and  the  rest,  residue 
and  remainder  thereof  I  give  and  bequeath  unto  the  child, 
children  or  descendants  of  my  said  son  Halley,  *  *  *  but 
should  my  said  son  Halley  S.  Boyce  die  without  leaving  him 
surviving  child,  children  or  descendants,  then  I  give  and  be- 
queath the  sum  of  two  thousand  dollars  from  said  principal 
sum  aforesaid,  to  the  wife  of  my  said  son  Halley  S.  Boyce." 
The  eighth  or  residuary  clause  is  as  follows:  "All  the  rest, 
residue  and  remainder  of  my  estate,  including  the  proceeds  and 
avails  of  the  sale  of  my  dwelling  house  on  Elm  street  in  said 
village  of  Lowville,  should  my  said  son,  Halley  S.  Boyce,  die 
without  leaving  issue  or  descendants  as  mentioned  and  provided 
in  the  fourth  item  of  this  instrument,  together  with  the  rest, 
residue  and  remainder  of  the  fund  or  money  set  apart  for  my 
said  son,  Halley  S.  Boyce,  as  mentioned  and  provided  in  the 
fifth  item  or  clause  of  this  instrument,  should  my  said  son, 
HaDey  S.  Boyce,  die  leaving  no  issue  or  descendants,  after  pay- 
ment therefrom  of  said  legacy  to  his  wife,  if  then  living,  I  give, 
devise  and  bequeath  as  follows." 

The  law  is  well  settled  that  if  futurity  is  annexed  to  the  sub- 
stance of  the  gift,  the  vesting  is  suspended.  Clark  v.  Cammann, 
160  N.  Y.  315. 

Another  well-settled  rule  is,  that  where  a  clause  of  a  will  is 
capable  of  two  interpretations,  the  one  should  be  adopted  which 
prefers  the  persons  of  testator's  blood  to  strangers.  While,  as  a 
general  rule,  the  law  favors  the  vesting  of  legacies  as  soon  as 
possible  after  the  death  of  the  testator,  it  is  a  question  of  intent ; 
the  will  must  be  construed  as  made,  and  the  intent  of  the  tes- 
tator as  therein  made  manifest  must  control.  Bowditch  v. 
Avrault,  138  N.  Y.  222. 


474     SURKOGATE'S  COURT  REPORTS. 

The  provisions  relating  to  testator's  bequest  to  his  son's  wife 
are  contained  in  the  fifth  and  eighth^  or  residuary  clause  of  the 
will  in  question,  and  thej  am  dear  and  certain,  and  when  read 
together,  show  beyond  doubt  or  question,  that  survivorship  of 
the  wife  upon  the  decease  of  Halley,  the  son,  was  a  condition 
precedent,  or  a  contingency  which  must  happen  before  there 
could  be  any  vesting  of  that  legacy. 

The  intent  of  the  testator  is  the  paramount  rule  of  construc- 
tion, and  if  not  violative  of  statutes  or  fundamental  principleB 
of  law,  it  must  prevail. 

The  intent  and  purpose  of  testator  in  the  case  at  bar  to  limit, 
and  to  make  the  bequest  to  Hialley's  wife  conditional  upon  her 
survivorship  is  clearly  expressed  in  the  eighth  or  residuary 
clause,  and  cannot  be  disregarded. 

It  is  clear  to  me  there  was  no  vesting  of  that  legacy,  as  the 
condition,  or  contingency  upon  which  it  would  become  vested, 
never  did,  and  could  not  happen,  because  of  the  death  of  the 
son's  wife  prior  to  his  decease,  and  that  the  $2,000  bequest  to 
her  is  to  be  regarded  as  part  of  the  residuary  fimds  of  the 
estate,  and  distributed  accordingly. 

It  therefore  follows  that  the  contention  of  the  representative 
of  Josephine's  estate  is  not  sustained. 

Let  findings  and  a  decree  be  prepared  accordingly. 

Decreed  accordingly* 


Matter  of  the  Legacy  of  Mabtha  E.  Gbant,  under  the  Will, 

etc.,  of  Stewabt  O.  Boyce,  Deceased. 

{Surrogate's  Court,  Lewis  County,  January,  1902.) 

JUBISDIOnON  AS  TO  BlVAL  CLAIMS  TO  A  LfiOAOT. 

Tlie  Surrogate's  Court  has  no  power  or  jurisdiction  to  decide, 
upon  a  judicial  settlement,  in  regard  to  rival  claims  to  a  legacy,  made 
respectively  by  the  legatee,  by  virtue  of  the  will,  and  parties  claiming 
under  an  assignment  of  the  legacy  made  to  them  by  the  legatee  and 
apparently  valid  on  its  face. 
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Decedent  above-named^  in  and  by  the  eighth  dause  of  his 
will,  bequeathed  the  sum  of  $2,000  to  Martha  (the  daughter  of 
his  brother,  Horace  Boyce),  now  Martha  E.  Grant,  who,  for 
some  years  has  been,  and  now  is  a  married  woman,  and  a  resi- 
dent of  the  State  of  Indiana. 

In  September,  1900,  under  the  name  of  Mattie  E.  Grant, 
she  assigned  that  legacy  of  $2,000  to  the  firm  of  Sweetzer,  Pem- 
broke &  Co.,  merchants  located  and  doing  business  in  the  city 
of  New  York,  by  two  instruments  duly  executed,  one  bearing 
date  September  7,  1900,  and  the  other  September  25,  1900,  the 
two  when  taken  together  constituting  an  apparently  absolute  as- 
signment of  the  legacy. 

At  the  time  when  she  executed  such  assignment  she  was  a 
member  of  the  firm  of  W.  C.  Grant  &  Co.,  of  Dunkirk,  Ind., 
and  this  legacy  was  the  capital  she  contributed  to  that  firm,  and 
was  assigned  by  her  in  payment  of  goods  which  the  firm  ol 
W.  C.  Grant  &  Co.  bought  of  Sweetzer,  Pembroke  &  Co.  at 
their  store  in  New  York  city. 

The  goods  were  selected  by  W.  C.  Grant  and  put  aside  for 
his  firm,  prior  to  the  reception  and  acceptance  of  the  assign- 
ment by  Sweetzer,  Pembroke  &  Co.,  and  which  was  about  Sep- 
tember 28,  1900. 

About  March,  1901,  the  firm  of  W.  C.  Grant  &  Co.,  as  well 
Bs  said  Mattie  E.  Grant,  were  duly  adjudged  bankrupts  by  the 
federal  court  in  the  State  of  Indiana,  and  a  trustee  appointed, 
who  was  duly  made  a  party  to  this  proceeding  by  personal  ser- 
vice on  him  of  a  copy  of  the  citation  in  this  matter. 

Ryel  &  Merrill,  for  Sweetzer,  Pembroke  &  Co. 

C.  L.  Davenport,  for  Martha  E.  Grant. 

TuBNBR,  S. — The  executors  under  the  will  of  Stewart  C. 
Boyce  have  now  in  their  hands  the  legacy  of  $2,000  bequeathed 
in  and  by  the  will  of  said  testator  to  Martha,  the  daughter  of 
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Horace  Boyce,  and  are  ready  to  pay  over  the  same  to  the  person 
or  persons  legally  entitled  thereto,  as  the  court  may  direct.  This 
legacy  is  claimed  by  the  firm  of  Sweetzer,  Pembroke  &  Co.,  of 
New  York  city,  under  and  by  virtue  of  the  assignment  of 
Martha  E.  Grant,  the  legatee,  which  they  now  hold,  alleging 
that  such  assignment  was  made,  delivered  to  and  accepted  by 
them  for  value  received  by  said  legatee,  at  the  time  of  such 
delivery  and  acceptance  aforesaid. 

The  daim  of  Sweetzer,  Pembroke  &  Co.,  is  resisted  by 
Martha  E.  Grant,  and  she  asks  that  the  executors  be  instructed 
and  directed  to  pay  over  that  legacy  to  her,  predicating  her  de- 
mand and  daim  upon  the  facte  that  she  was,  at  the  time  of 
executing  and  delivering  the  transfers  or  assignments  of  the 
legacy  in  question,  a  married  woman,  and  a  resident  of  the 
State  of  Indiana,  and  that  such  transfer  or  assignment  was  in 
contravention  of,  and  against  the  provisions  of  the  statutes  of 
that  State,  and,  therefore,  invalid  and  wholly  ineffectual. 

The  Married  Womans'  Acts  of  Indiana  are  embodied  in  sec- 
tions 5115  to  5141,  inclusive,  of  the  revised  statutes  of  that 
State,  and  I  am  cited  to  sections  5119  and  5130,  which  are  as 
follows : 

"  Section  5119.  A  married  woman  shall  not  enter  into  any 
contract  of  suretyship,-  whether  as  indorser,  guarantor,  or  in 
any  other  manner,  and  such  contract,  as  to  her,  shall  be  void. 

"  Section  5130.  A  married  woman  may  carry  on  any  trade 
or  business,  and  perform  any  labor  or  service  on  her  sole  and 
separate  account.  The  earnings  and  profits  of  any  married 
woman,  accruing  from  her  trade,  business,  service,  or  labor, 
other  than  labor  for  her  husband  or  family,  shall  be  her  sole 
and  separate  property." 

Her  contention  is,  that  the  contract  in  question  was  one  made 
and  entered  into  in  the  State  of  Indiana,  and  that,  therefore, 
it  must  be  construed  and  governed  by  the  law  of  that  State. 

It  is  an  elementary  principle  of  law,  that  the  nature,  validity 
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and  interpretation  of  a  contract  is  to  be  determined  by  the  law 
of  the  State  in  which  it  is  made,  and  if  invalid  there,  it  is 
invalid  everywhere,  and  if  all  the  facts  and  circumstances  con- 
nected ^vith  and  constituting  that  whole  transaction  to  its  com- 
pletion, were,  as  claimed  by  Martha  E.  Grant,  her  contention 
should  prevail,  but  it  seems  to  me  they  are  not. 

The  evidence  tends  to  show  that  late  in  August,  or  early  in 
September,  1900,  W.  C.  Grant  visited  (the  store  of  Sweetzer, 
Pembroke  &  Co.  in  Xew  York  city,  and  there  sought  to  buy 
goods  of  that  firm,  stating  that  he  proposed  to  form  a  copart- 
nership with  one  Martha,  or  Mattio  E.  Grant,  who  was  a  lega- 
tee under  the  will  of  her  late  uncle  to  the  amount  of  $2,000, 
and  which  was  substantially  ready  for  payment  over  by  the 
executors,  and  that  she  would  transfer  the  same  to  Sweetzer, 
Pembroke  &  Co.  as  payment  on  the  goods  he  intended  to  pur- 
chase for  the  new  firm  located  at  Dunkirk,  Ind.,  and  that  he 
selected  goods  on  the  strength  of  this  statement,  and  which 
were  put  aside  to  be  shipped  when  Sweetzer,  Pembroke  &  Co. 
should  receive  and  accept  a  satisfactory  transfer  or  assignment 
of  that  legacy. 

Subsequently  Martha  E.  Grant  did  execute  in  the  State  of 
Tndiana,  a  transfer  in  writing  of  that  legacy  to  Sweetzer,  Pom- 
broke  &  Co.,  and  it  was  sent  to  them,  but  not  proving  acceptable 
she  duly  executed  in  the  same  State  another  assignment,  being 
the  instrument  of  September  25,  1900,  and  which  was  also  sent 
to  Sweetzer,  Pembroke  &  Co.,  and  which,  on  or  about  September 
28,  1900,  Sweetzer,  Pembroke  &  Co.  received  and  accepted,  and 
immediately  thereafter  shipped  the  goods  to  W.  C.  Grant  &  Co., 
at  Dunkirk,  Ind. 

The  legacy  was  in  the  State  of  New  York,  in  the  hands  of  the 
executors,  who  were  and  are  residents  of  this  State,  and  who 
must  disdiargo  their  duties  as  such  executors  under  New  York 
laws,  and  pursuant  to  the  decrees  of  the  proper  Probate  Court 
in  thi?  State. 
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Sweetzer,  Pembroke  &  Co.  were  meroliants  located  and  shill- 
ing goods  in  the  city  of  New  York,  and  it  seems  clear  to  mo 
that  the  contract  between  the  parties  was  entered  into  and  com- 
pleted in  that  city,  and  that  the  mere  execution  of  the  transfers 
or  assignment  in  the  State  of  Indiana,  was  simply  an  incident 
to,  and  only  one  step  in  the  completion  of  the  contract  between 
the  parties,  and  that  the  same  was  not  completed  until  the 
reception  and  acceptance  by  Sweetzer,  Pembroke  &  Co.  of  the 
assignment  in  question,  when  they  thereupon  shipped  the  goods 
to  W.  C.  Grant  &  Co.  as  provided  in  the  agreement. 

It  seems  to  me  that  upon  these  facts  it  must  be  held  that  the 
contract  was  to  be  performed  in  the  State  of  New  York,  and 
must  be  governed  by  the  laws  of  this  State.  Jewell  v.  Wright, 
30  N.  Y.  259,  264;  Dickinson  v.  Edwards,  77  id.  573,  57S : 
Hibernian  N.  Bank  v.  Lacombe,  84  id.  367. 

But  upon  the  facts  presented  and  in  view  of  the  rival  claims 
made  to  that  legacy,  one  by  original  title  and  the  other  by 
an  assignment,  apparently  valid,  a  question  is  presented  which 
I  do  not  think  this  court  has  power  or  jurisdiction  to  determine. 

The  jurisdiction  of  the  Surrogate's  Court  is  special  and  lim- 
ited, and  is  only  such  as  is  expressly  or  by  implication  con- 
ferred by  statute,  and  possesses  no  broad  equity  power,  hence, 
the  parties  to  this  controversy  must  submit  the  question  as  to 
their  rights  to  that  l^acy,  to  a  hi^er  tribunal  for  adjudication 
and  determination.    Matter  of  Randall,  152  N.  Y.  508. 

A  decree  may  be  entered  passing  the  account  of  the  executors 
as  filed,  and  containing  a  provision  for  payment  over  of  the 
residiiary  moneys  and  legacies  as  provided  in  the  will  of  tes- 
tator, except  as  to  the  legacy  to  Martha  E.  Grant,  concerning 
which  a  provision  may  be  made  for  its  payment  to  Sweetzer, 
Pembroke  &  Co.  under  their  assignment,  unless  the  legatee 
named  in  the  will  shall,  within  forty  days  after  service  upon 
her  attorney  of  a  copy  of  the  findings,  conclusions  and  decree 
herein,  commence  an  action  in  the  Supreme  Court  of  the  State 
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of  Xew  York,  to  have  the  assigumeut  of  said  legacy  invalidated, 
and  for  a  decree  or  judgment  directing  payment  of  said  legacy 
to  herself. 

Let  findings,  conclusions  and  a  decree  be  prepared  accord- 
ingly. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Horace  K.  Thubbek^  Deceased. 

{Burrogate'9  Court,  New  York  County,  Ja/nuary,  1902.) 

Dbcoknt'b  Estate) — Order  of  Surrooate  for  Leave  to  Issue  Execctiox 
AoAiNST,  How  Obtained. 

The  Surrogate  will  not  grant  a  creditor  of  an  intestate  leave  to 
issue  execution  against  his  property,  in  order  to  create  a  foundation 
for  a  creditor's  suit  to  reach  property  alleged  to  have  been  fraudu- 
lently transferred  by  the  intestate,  nor  will  the  Surrogate  direct  an 
intermediate  accounting  to  determine  the  proper  amount  of  the  execu- 
tion, where  the  petitioning  creditor  fails  to  allege  that  there  are  assets 
now  in  the  hands  of  the  intestate's  administrator. 

Application  to  issue  an  execution  as  a  foundation  for  a  cred- 
itor's suit,  to  reach  property  alleged  to  have  been  fraudulently 
transferred,  and  it  is  not  alleged  that  there  aTe  assets  now  in  the 
hands  of  the  administrator. 

Hastings  &  Gleason,  for  petitioner. 
No  other  appearance. 

Thomas,  S. — There  are  claims  to  the  extent  of  upwards  of 
$1,000,000  of  the  same  dass  as  that  of  the  petitioner.  Th<^ 
petitioner  is  only  entitled  to  an  execution  for  the  collection  of 
his  just  proportion  of  die  assets  of  the  estate.  Code  Civ.  Pro., 
§  1826.  An  intermediate  accounting  might  be  ordered  for  the 
purpose  of  ascertaining  the  amount  for  which  the  petitioner  is 
entitled  to  have  execution.     Code  Civ.   Pro.,   §   2725.     The 
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avowed  purpose  of  the  application  is  to  issue  an  execution  as  a 
foundation  for  a  creditor's  isuit,  to  reach  property  alleged  to 
have  been  fraudulently  transferred,  and  it  is  not  alleged  that 
there  are  assets  now  in  the  hands  of  the  administrator.  The 
remedy  of  the  petitioner  in  the  Supreme  Court  may  exist  with- 
out the  issuance  of  any  execution  (H-arvey  v.  McDonnell,  113 
N".  T.  526),  but  this  I  do  not  determine.  I  will  not  direct  au 
intermediate  accounting  on  the  papers  before  me,  for  the  reason 
that  BufRoient  facts  do  not  appear  to  require  the  exercise  of  mv 
discretionary  power  to  do  so.  Application  denied,  without 
prejudice  to  another  application  on  papers  showing  that  assets 
are  in  the  hands  of  the  administrator. 

Application  denied,  without  prejudice  to  another  application. 


Matter  of  the  Application  of  J.  Townsend  Lansing,  as  Execu- 
tor of  the  Last  Will  and  Testament  of  J.  DbPeysteb  Douw, 
Deceased,  for  the  Final  Judicial  Settlement  of  his  Accounts. 

{Bwroffate'B  Court,  Dutchess  County,  February,  1902.) 

EXBOUTOB — ^NOT   ENTTTLBD   TO   A    JUDICIAL   SETTLEMENT  XJNTIL   ONB   TBAB 

ATTMk  Lsmats  Issued. 

Although  an  executor  haa  duly  adTertised  for  creditors  he  oannot 
procure  a  judicial  settlement  of  his  accounts  until  one  year  h«B 
elapsed  from  the  issue  to  him  of  letters  testamentary. 

Application  bv  an  executor  for  the  issuance  of  a  citation  re- 
quiring  the  parties  interested  to  attend  the  final  judicial  settle- 
ment of  his  accounts  within  one  vear  from  the  date  of  letters, 
basing  his  application  upon  subdivision  2  of  section  2728,  Code 
of  Civil  Procedure,  proof  being  made  of  his  compliance  with 
the  requirements  of  that  subdivision,  as  to  publication  of  notice 
to  present  claims. 
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John  De  Witt  Peltz,  for  petitioner. 

No  other  appearance.  \ 

HoYSitADT,  S. — ^J.  DePeyster  Douw  died  January  30,  1901, 
leaving  a  will  whicili  was  admitted  to  probate  in  this  oourt  and 
letters  testamentary  were  issued  to  J.  Townsend  Lansing,  the 
executor,  April  30,  1901. 

The  executor  has  made  application  for  the  iseuanoe  of  a  ci- 
tation requiring  the  parties  interested  to  attend  the  final  judi- 
cial settlement  of  his  accounts  within  one  year  from  the  date 
of  letters,  basing  his  application  upon  subdivision  2  of  section 
2728  of  the  Code  of  Civil  Procedure,  proof  being  made  of  his 
compliance  with  the  requirements  of  that  subdivision  as  to  the 
publication  of  notice  to  present  claims. 

To  grant  this  application  would,  in  my  opinion,  be  subversive 
of  the  general  principles  and  apparent  contemplation  of  the 
statutes  governing  the  jurisdiction  and  control  of  estates  i)ass- 
ing  by  wills.  If  this  statute,  which  establisdaes  no  fixed,  deter- 
minate period  like  the  first  subdivision  of  section  2728,  should 
be  construed  as  the  right  of  the  executor  to  the  final  judicial 
settlement  of  his  accounts  six  months  from  the  issuance  of 
letters,  pifovided  he  had  advertised  for  claims,  then  there  is 
need  of  legislation  to  remove  its  conflict  with  other  statutes, 
which  in  positive  terms  require  or  contemplate  that  the  estate 
of  a  testate  shall  remain  within  the  jurisdiction  of  the  surro- 
gate for  one  year.  This  question  has  been  considered  in  Matter 
of  Bronner,  30  Misc.  Eep.  31,  where  all  the  parties  interested 
were  adults,  and  oon-sented  to  the  entry  of  the  decree.  Surro- 
gate Fitzgerald  held  that  this  made  no  diflFerence  and  denied 
the  application. 

In  Matter  of  Lawson,  36  Misc.  Rep.  96,  it  was  held  that  an 
accounting  in  a  testate  estate  within  one  year  could  not  be  al- 
lowed, irrespective  of  other  questions  arising  on  the  application. 

Both  of  these  applications  were  denied  upon  the  general  prin- 
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ciples  that  testate  estates  should  not  be  dietributed,  the  repre- 
sentative discharged  and  the  right  to  institute  proceedings  to 
revoke  probate  within  one  year,  and  the  provision  that  legacies 
shall  not  be  paid  within  one  year,  could  not  be  annulled  by  the 
exercise  of  no  more  than  a  discretionaiy  authority  of  the 
executor. 

The  amendment  to  section  2728  in  1895  and  the  amendment 
to  section  2743  in  1898  have  so  evidently  been  made  without 
regard  to  the  other  provisions  referred  to  that  in  my  judgment 
it  is  the  wiser  policy  to  disallow  applications  for  final  settle- 
ment of  the  accounts  of  executors  within  one  year  while  this 
confusion  in  the  law  exists. 

The  application  is  denied. 

Application  denied. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  William 
B.  Davenport,  Public  Administrator  of  the  County  of 
Kings,  as  Administrator  of  the  Good's,  Chattels  and  Credits 
Left  Fnadministered,  which  were  of  Eliza  Tbowbridge 
White,  Deceased. 

{Surrogate's  Court,  Kings  County,  February,  1902.) 

1.  JUBISDICTION — WHEX  A  PABTT'S  TIME  TO  EXAlflNE  WXTXESSES  MAT  BE 

LiKITEO. 

The  Surrogate's  Court  has  power  to  limit  the  time  during  which 
a  party,  objecting  to  the  accounts  of  an  adminittrator,  shall  be  per- 
mitted to  examine  and  cross-examine  the  witnesses,  to  appear  before 
a  referee  appointed  in  the  matter,  where  the  limitation  is  made  a  con- 
dition of  granting  the  party  the  favor  of  opening  the  referee's  report 
and  sending  it  back  for  further  hearing. 

2.  SAMB — JUBIBDlcnON    TO  OONSTBUS  AN   ANTENUPTIAL  AgSBEMBNT. 

The  said  court  may  construe  an  antenuptial  agreement  where  it  is 
necessary  in  order  to  determine  the  rights  of  the  parties  before  the 
court. 
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3.  SAiiE — Jurisdiction  is  Not  Lost  bt  the  Refebee's  Taking  Testimony 
IN  Anotheb  Countt  by  Consent — ^Ebtoffel. 

Jurisdiction  is  not  affected  by  the  fact  that  the  attorneys  stipu- 
lated that  a  referee,  appointed  by  the  Surrogate  of  Kings  county,  might 
take  testimony  either  in  that  county  or  in  the  county  of  New  York, 
and  an  order  entered  thereon  cannot  subsequently  be  attacked  by  a 
party  who  appeared  in  person  and  by  attorney  before  the  referee  in 
New  York  city  and  thereafter  participated  in  the  proceedings  had 
there. 

Motion  to  vacate  an  order  of  this  court,  dated  October  21, 
1901,  to  set  aside  the  report  of  a  referee  and  refer  the  aooouniB 
to  another  referee. 

Charles  H.  Otis,  for  administrator,  Wm.  B.  Davenport. 
George  S.  Ingraham,  for  Long  Island  Loan  &  Trust  Co., 
guardian,  etc. 

Charles  H.  Hyde,  special  guardian  for  F.  H.  White. 
Josiah  J.  White  (Alfred  E.  Page,  of  counsel)  in  person. 

Church,  S. — This  is  a  motion  to  vacate  an  order  of  this 
court,  dated  October  21,  1901,  to  set  aside  the  report  of  a  ref- 
eree and  refer  the  account  to  another  referee. 

The  various  steps  in  this  proceeding  are  somewhat  compli- 
cated, and  in  order  to  clearly  appreciate  the  questions  involved 
a  brief  statement  of  the  situation  will  be  given. 

It  appears  that  the  administrator  herein  filed  an  interme- 
diate account  of  his  proceedings  on  December  2,  1898 ;  objec- 
tions were  made  thereto  by  Josiah  J.  White,  and  an  order  wa^ 
duly  made  referring  such  account  and  objections  to  the  Hon. 
Augustus  Van  Wyck  to  hear  and  determine. 

The  first  hearing  was  had  before  Judge  Van  Wyck  in  Brook- 
lyn on  February  25,  1899,  the  various  parties  appearing  by 
ooomsel.  Josiah  J.  White  on  that  occasion  was  represented  in 
his  individual  capacity  by  Mr.  M.  B.  Hatch,  and  in  his  capa- 
city as  guardian  by  Mr.  George  A.  N'oll.     Delano  C.  Calvin, 
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Esq.,  was  counsel  for  both  of  these  gentlemen,  representing  Mr. 
WTiite's  interests. 

.  At  the  conclusion  of  the  session  of  the  reference  a  stipulation 
was  entered  upon  the  minutes  by  all  of  the  counsel  for  the 
respective  parties,  agreeing  that  the  order  of  reference  be  modi- 
fied so  as  to  permit  hearings  to  be  held  either  in  New  York  or 
Brooklyn,  to  s-uit  the  convenience  of  counsel,  and  further  hear- 
ing was  adjourned  to  Saturday,  March  4,  1899,  at  tihe  office  of 
the  referee  in  New  York  city. 

Before  the  next  session  of  the  reference  a  written  stipulation 
was  duly  drawn  up  and  signed  by  the  various  attorneys  to  the 
proceedings,  including  the  attorneys  representing  Mr.  White, 
upon  w^hich  stipulation  an  order  was  duly  entered  in  this  court 
expressly  providing  that  such  reference  might  proceed  either  in 
New  York  or  Brooklyn. 

On  that  day  Mr.  White  appeared,  represented  by  the  same 
counsel  as  before.  It  appears  that  there  was  some  protect 
About  Judge  Van  Wyck  sitting,  on  the  ground  that  he  was  dis- 
•qualified.  That  ^vas  disposed  of,  however,  and  the  reference 
preceded  \\dthout  any  objection  by  Mr.  White  or  his  counsel 
to  its  proceeding  in  New  York  city. 

From  that  time  on  the  'reference  proceeded  on  many  occa- 
sions and  a  vast  amount  of  evidence  was  taken.  The  counsel 
who  represented  Mr.  White  at  the  commencement  of  the  pro- 
cec»din^  continued  in  the  ease  but  a  short  time,  and  during 
the  bulk  of  the  proceedings  it  is  apparent  that  Mr.  White 
appeared  in  his  own  behalf.  Upwards  of  2,000  pages  of  testi- 
mony appear  to  have  been  taken,  and  a  very  wide  range  was 
permitted  to  the  scope  of  this  examination. 

On  November  2,  1899,  for  the  first  time,  Mr.  White  objected 
to  the  hearing  in  New  York  city. 

The  referee  finally  made  his  report  herein  on  July  26,  1901. 

In  September,  the  said  Josiah  J.  White  obtained  an  order  to 
ehow  cause  why  such  report  should  not  be  vacated  and  set  aside, 
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and  the  account  referred  to  another  referee  or  sent  back  to  the 
said  referee  and  the  hearing  in  the  naatter  be  reopened;  on 
October  21,  1901,  an  order  was  duly  entered  herein  in  this 
court  granting  the  said  motion  of  the  said  Josiali  J.  White  to 
open  said  report  and  sending  the  same  back  to  the  referee  for 
further  hearing.  Such  motion,  was  granted  upon  condition, 
however,  by  limiting  the  time  of  the  said  Joeiah  J.  White  in 
his  ero8»^xamination  and  direct  examination  of  the  witnesses. 

On  the  hearing  of  such  motion  the  said  Joeiah  J.  White  m,ade 
further  objections  to  the  report  of  the  referee : 

First.  On  the  ground  that  the  hearings  in  New  York  city 
were  held  without  the  jurisdiction  of  the  court  and  were,  there- 
fore, a  nullity;  and 

Second.  That  the  court  had  no  jurisdiction  to  pass  upon  the 
validity  of  an  antenuptial  agreement. 

The  court,  however,  held  that  these  two  objections  were  pre- 
mature and  diould  be  reserved  until  the  coming  in  of  the 
report.  Notwithstanding  this  order  granting  the  motion  of  the 
said  Joeiah  J.  White  he  makes  the  present  motion  to  vacate  the 
order  which  was  so  obtained  by  him.  The  party  aggrieved  by 
the  decision  of  a  motion  has  the  remedy  of  an  appeal  there- 
from, otherwise  the  decision  is  binding. 

But  this  case  is  in  the  'novel  situation  that  there  was  no  deci- 
sion adverse  to  Mr.  White.  His  motion  for  a  rehearing  waft 
granted  and  he  was  not  defeated  on  the  question  relative  to  the 
jurisdiction  of  the  court,  either  from  the  hearings  having  pro- 
ceeded in  New  York  city  or  in  regard  to  the  antenuptial  agree- 
ment, as  the  consideration  of  the  same  was  only  postponed. 

I  might  well,  therefore,  deny  this  motion  on  the  ground  that 
it  has  been  fully  covered  by  the  previous  motion  in  October. 

As  I  have,  however,  been  compelled  to  hear  the  entire  motion 
and  the  various  questions  of  law  involved,  and  as  they  will 
unquestionably  come  before  me  later  in  connection  with  the 
referee^s  report,  I  will  consider  such  questions  and  make  an 
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adjudication  which  I  trust  will  he  regarded  hy  the  parties  as 
final,  so  far  as  this  court  is  concerned. 

The  objections  of  Mr.  White  will  be  considered  in  the  inverse 
order  to  vvthich  he  presents  the  same. 

First.  Mr.  White  contends  that  the  court,  in  the  order  of 
October  twenty-first,  had  no  power  to  limit  his  time  on  the 
rehearing  before  the  referee. 

That  the  court  had  the  power,  as  a  condition  in  opening  a 
matter  of  this  kind,  to  limit  the  time  that  could  be  consumed 
by  a  party  is  unquestioned,  the  granting  of  the  motion  being 
in  the  nature  of  a  favor. 

The  present  motion  papers  do  not  disclose  any  specific  facta 
showing  that  this-  time  so  limited  was  unreaaonable  or  imjwoper, 
nor  is  there  any  direct  explanation  showing  what  time  Mr. 
White  will  require  on  the  rehearing. 

It  is  true  that  it  is  stated  in  general  terms  that  a  great  deal 
of  time  will  be  consumed  and  that  the  direct  examination  of 
one  witness  will  consume  ten  hours,  but  this  is  stated  in  too 
indefinite  a  manner  to  show  in  any  way  that  the  decision  of  the 
surrogate  in  imposing  this  condition  was  improper  or  any 
hardship  to  Mr.  White. 

Second.  It  is  contended  that  the  referee  had  no  power  to 
pass  upon  the  validity  of  an  antenuptial  agreement  or  the  ques- 
tions arising  thereunder. 

That  the  Surrogate's  Court  does  not  possess  jurisdiction  in  a 
direct  suit  to  construe  the  terms  of  a  will  or  to  construe  a  paper 
such  as  this  antenuptial  agreement  may  be  conceded,  but  in 
deciding  the  respective  rights  and  properties  of  parties  before 
it,  it  must  necessarily  in  many  instances  pass  upon  the  char- 
acter of  the  title  derived  by  such  persons,  and  if  in  so  doing 
there  appear  to  be  documents  before  it,  then  it  is  necessary  to 
determine  whether  under  such  documents  the  persons  are  prop- 
erly vested  with  the  title  to  the  property  in  question. 

The  decisions  which  have  been  quoted  by  the  moving  party 
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in  his  brief  do  not  seem  to  bear  upon  this  branch  of  the  ques- 
tion in  any  way. 

On  the  other  hand,  in  the  Matter  of  Young,  92  N.  Y.  235,  the 
rights  of  a  party  under  an  antenuptial  agreement  were  before 
the  court,  and  it  was  expressly  held  by  the  Court  of  Appeals 
that  the  Surrogate's  Court,  imder  such  circumstances,  had 
power  to  inquire  into  the  rights  of  the  party  under  the  antenup- 
tial contract. 

Third.  The  hearings  before  the  referee  in  New  York  county 
were  not  null  and  void,  as  contended  by  the  moving  party. 

The  facts  in  relation  to  this  transaction  have  been  set  forth 
as  above. 

While  under  the  decisions  of  the  United  States  courts  it  haa 
been  held  that  if  the  court  is  without  jurisdiction,  no  act  of  the 
parties  can  operate  to  acquire  jurisdiction  or  make  the  proceed- 
ings before  it  l^al,  yet  a  different  rule  seems  to  prevail  in 
our  State  courts,  and  they  have  always  gone  upon  the  principle 
that  if  a  party  submitted  himself  to  the  jurisdiction  of  the  court 
that  he  could  not,  at  some  later  time,  endeavor  to  assert  the 
invalidity  of  the  jurisdiction  and  thus  practically  take  advan- 
tage of  his  own  wrong,  so  that  even  if  this  was  a  proceeding 
beyond  the  jurisdiction  of  the  court  it  seems  to  me  that  the 
contestant  White  is  estopped  from  asserting  that  question  here. 
But,  as  I  regard  the  question,  it  is  a  mere  irregularity,  as  it 
does  not  go  to  the  jurisdiction  of  the  referee  in  the  proceeding, 
and  no  one  has  been  injured  thereby. 

The  case  of  Bonner  v.  McPhail  is  not  in  point  with  the  case 
in  question,  and  was  simply  a  decision  of  the  General  Term  of 
the  City  Court. 

In  the  case  of  Blake  &  Johnson  v.  Lyons  ]^(anufactu^ing  Co., 
77  N.  Y.  626,  the  Court  of  Appeals  has  expressly  held  that 
where  the  parties  consented  to  a  referee  holding  hearings 
beyond  the  jurisdiction  of  the  court  the  proceedings  were  legal. 

Mr.  White  makes  an  allegation  in  his  answering  papers  tihat 
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his  attorney,  Mr.  Hatch,  did  not  sign  this  consent;  this  allega- 
tion is  not  corroborated  by  any  affidavit  of  the  eaid  attorn^, 
and  the  fact  that  Mr.  White  proceeded  before  the  referee  in 
Sew  York  city  until  November  2,  1899,  without  in  any  way 
objecting  to  the  referee  so  proceeding,  and  then  only  claimed 
that  the  hearing  was  illegal  and  not  that  no  consent  had  been 
given,  effectually  disposes  of  this  contention  of  Mr.  White. 

It  also  appears  that  at  this  time  the  referee  advised  Mr. 
White  that  if  he  desired  to  avail  himself  of  this  point  he  should 
move  before  the  court  to  have  the  order  modified ;  this  proceed- 
ing Mr.  White  never  took  until  the  motion  of  September,  1901, 
after  the  referee  had  reported  adversely  to  him. 

It  appears  that  Mr.  White  assented  wilihout  demur  to  the 
matter  proceeding  in  "Kew  York ;  it  appears  that  he  was  pres- 
ent at  the  hearings  in  New  York  city  and  took  part  in  the 
same;  that  he  raised  frivolous  objections  in  regard  to  the  hear- 
ings proceeding,  none  of  which  involved  this  question,  until 
after  the  reference  had  proceeded  for  a  number  of  days  and 
the  referee  had  set  the  same  down  peremptorily,  with  the  state- 
ment he  would  sit  all  day,  when  for  the  fi-rst  time  Mr.  White 
suggested  that  the  matter  should  not  proceed  in  Xew  York  city. 

The  motion  is,  therefore,  denied,  and  the  preliminary  stay 
heret<xfore  obtained  herein  is  vacated  and  set  aside. 

Motion  denied  and  preliminary  stay  vacated  and  set  aside. 


Matter  of  the  Estate  of  James  S.  Wheaton,  Deceased. 

{8urrogat€^8  Court,  Kings  County,  February,  1902.) 

EXDCUTO^— 'BmCOVAL. 

A  Surrogate  will  remove  an  exeeutor  where  his  constant  dissensions 
with  his  co-execntor  as  well  as  his  failure  to  do  his  part  in  the  man- 
agement of  the  estate  indicate  that  his  continuance  in  office  will 
prejudice  the  best  interests  of  the  trust. 
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Application  by  one  of  the  executors  of  this  estate  to  remove 
the  other  executor,  on  the  ground  of  alleged  improper  conduct 
of  such  Goexecutor. 

Wingate  &  Cullen,  for  petitioner  Emma  C.  Crowder. 
Boote  &  Wheaton  (Theodore  H.  Silkman,  of  counsel),  for 
Joseph  C.  Wheaton. 

Chubch,  S. — This  is  an  application  by  one  of  the  executors 
of  this,  estate  to  remove  the  other  executor,  on  the  ground  of 
iiU^ed  improper  conduct  of  such  coexecutor. 

The  facts  disclosed  by  the  papers  show,  as  is  unfortunately 
frequently  the  case,  that  there  are  bitter  dissensions  in  the 
family  of  the  deceased,  and  that  these  two  executors,  although 
brother  and  sister,  are  wide  apart,  not  only  in  their  friendly 
irelfttions,  but  also  in  the  discharge  of  the  duties  of  their  office, 
and  that  every  step  taken  in  this  estate  seems  to  still  further 
increase  the  friction  between  them,  and  the  inevitable  result 
of  all  this  is  harmful  to  the  estate.  It  is  impossible  in  any 
case  of  this  character  to  say  who  is  entirely  blameless,  but  with- 
out iramerating  all  the  f-acts  It  seems  to  me  that  in  several  of 
these  instances  Joseph  C.  Whaeton,  the  executor  sought  to  be 
removed,  has  been  to  blame,  and  that  he  has  not  endeavored  to 
do  his  share  towards  having  a  successful  management  of  this 
estate,  but  on  the  other  hand  has  rather  sought  to  annoy  the 
executrix  Mrs.  Crowder  in  what  should  be  done. 

One  specific  fact  may  be  cited  as  showing  the  general  ten- 
dency of  his  mind  in  this  matter.  It  appears  that  after  the 
entry  of  a  decree  settling  the  accounts  of  these  executors,  Mrs. 
Crowder^s  attorney  sent  a  letter  to  Mr.  Wheaton's  attorneys, 
requesting  his  signature  to  certain  checks  and  (under  the  mis- 
taken belief  that  the  bank  account  in  the  bank  at  Tonkers  was 
in  his  individual  name)  requesting  them  to  have  Mr.  Wheaton 
draw  a  check  thereon  to  pay  his  own  distributive  share  and  also 
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his  attorneys'  costs.  It  also  contained  the  suggestion  that  if  it 
was  necessary  for  Mm.  Crowder  to  countersign  these  checks  she 
was  willing  to  do  so. 

Neither  he  nor  his  attorneys  complain  of  the  character  of 
this  letter,  but  in  a  few  days  we  find  his  attorneys,  who  repre- 
sented him  at  that  time  (one  of  whom  was  hi®  son),  bringing 
a  suit  against  the  executor  Mr.  Wheaton  and  the  executrix  Mrs. 
Crowder  to  recover  the  costs  referred  to  in  the  letter.  This 
same  son  also  appeared  in  court  as  one  of  the  attorneys  of 
record  in  this  proceeding.  Shortly  after  this  suit  was  brought 
we  find  the  executor  Mr.  Wheaton  writing  a  letter  to  Mrs. 
Crowder  threatening  her  that  she  would  be  compelled  to  pay 
the  costs  of  such  a  suit.  If  this  suit  was  not  actually  connived 
at  by  this  executor^  Mr.  Wheaton,  he  certainly  has  not  used  dili- 
gent efForts  to  dispose  of  the  same  or  prevent  its  being  brought. 
It  is  a  totally  unnecessary  suit,  and  it  is  plainly  apparent  that 
if  Mr.  Wheaton  had  complied  with  the  very  proper  request  of 
Mrs.  Crowder's  attorneys,  that  the  money  would  have  been  paid 
also,  and  it  is  also  apparent  that  Mr.  Wheaton,  the  executor, 
has  fully  endorsed  this  action  of  his  son  and  attorney. 

While  the  conduct  of  this  executor,  therefore,  doeis  perhaps 
not  amount  to  absolute  dishonesty,  improvidence  or  want  of 
understanding,  as  referred  to  in  sections  2685  and  2817  of  the 
Code,  yet  it  is  conduct  that  is  unquestionably  prejudicial  to  the 
best  interests  of  this  estate,  as  it  shows  a  settled  purpose  to  dis- 
agree with  the  condut  of  Mrs.  Crowder,  and  every  transaction 
concerning  the  settlement  of  this  estate  will  undoubtedly  be  the 
subject  of  unseemly  and  improper  bickering. 

Where  such  a  condition  of  affairs  exists  the  courts  have 
interpreted  these  sections  of  the  Code  as  being  broad  enough  to 
authorize  the  surrogate  to  remove  the  offending  executor. 
Quackenboss  v.  Southwick,  41  N.  T.  117.  "  But  it  does  appear 
that  the  relations  between  the  appellant  and  his  co-trustee, 
Quackenbosis,  are  such  that  they  will  not  probably  co-operate  ini 
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closing  the  trust  beneficially  to  those  interested  in  the  estate. 
It  is  not  very  material  to  inquire  how  such  relations  originated, 
or  by  whose  fault,  unless  such  inquiry  should  of  itself  disclose 
that  the  conduct  of  one  had  been  such  as  to  render  him  dis- 
qualified to  act  as  trustee.  It  is  sufficient,  to  ascertain  the 
fact,  to  warrant  the  removal  of  one  and  the  appointment  of  an- 
other in  his  place,  to  secure  the  faithful  performance  of  the 
trust'^  Oliver  v.  Frisbie,  3  Dem.  122.  The  above  case  waa 
quoted  with  approval. 

In  Deraismes  v.  Dunham,  22  Hun  86,  the  court  says :  "  It 
remains  to  consider  whether  the  power  of  removal  has  been 
judiciously  exercised.  It  plainly  appears  that  the  relation 
sustained  between  this  trustee  and  the  other  two  are  so 
unfriendly  and  hostile  as  to  endanger  the  execution  of  the 
trust.  They  can  neither  consult  in  harmony,  nor  act  in  concert 
in  relation  to  the  estate,  and  it  seems  to  be  agreed  that  their 
differences  are  irreconcilable.  These  facts  are  sufficient  in 
themselves  to  justify  the  removal  of  a  trustee  without  inquiry 
respecting  the  outgrowth  of  hostilities." 

It  seems  to  me,  therefore,  that  as  Mrs.  Crowder  resides  in 
this  county,  where  the  bulk  of  the  real  estate  is  situated,  that 
Mr.  Wheaton  should  be  removed  as  executor  and  trustee,  and 
that  Mrs.  Crowder  should  be  continued  as  sole  executor  and 
trustee  of  this  estate. 

Let  an  order  providing  for  this  disposition  of  the  motion  bo 
presented  for  settlement. 

Application  granted. 
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Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 

Emma  Kivlin,  Deceased. 

{Surrogate's  Court,  Kings  County,  February,  1902.) 

Will — Compi£te  FAn^uBs  or  Execution — ^Public  Policy. 

Where  there  has  heea  a  complete  faihire  to  comply  with  the  statu- 
tory provisions  relative  to  the  execution  of  wills^  a  will  must  be  de- 
nied probate  from  reason  of  public  policy. 

Peooeedings  upon  the  probate  of  a  will. 

Edward  D.  Childs,  for  proponent. 
James  B.  Moore,  for  contestant. 
F.  L.  Corrao,  special  guardian. 

Chubch,  S. — This  case  is  another  illustration  of  the  folly  of 
persons  endeavoring  to  attend  to  their  own  legal  matters,  par- 
ticularly when  it  oomes  to  the  execution  of  a  will. 

It  appears  here  that  the  deceased  had  in  her  possession  for  a 
long  period  of  time  a  will  to  which  there  is  a  signature  appen- 
ded which  is  probably  her  own. 

At  one  time  she  spoke  to  the  two  persons  who  have  been 
presented  here  as  witnesses  to  the  will,  and  stated  that  she 
wanted  them  to  witness  her  will,  which  was  all  made  out  and 
ready  for  them  to  sign.  Subsequently  she  stated  to  Mrs.  Von 
Bargen,  one  of  the  witnesses,  that  she  wished  her  to  sign  the 
will  as  a  witness.  Mrs.  VonBargen  took  -the  paper  away  and 
subsequently,  in  the  absence  of  the  deceased,  Mrs.  VonBargen 
requested  her  son  to  sign  as  a  witness  with  her  to  the  will. 
Both  Mrs.  VonBargen  and  her  son  then  signed  this  paper  and 
brought  it  back  and  gave  it  to  the  deceased. 

The  deceased  did  not  specifically  acknowledge  that  it  \^'a9  her 
signature  to  Mrs.  VonBargen  or  the  young  man,  nor  did  she  at 
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any  time  directly  acknowledge  this  paper  to  be  her  will,  or  the 
subscription  to  be  hers,  or  request  the  young  man  to  sign  as  a 
witness.  These  facts  show  the  failure  to  comply  with  the  pro- 
visions of  the  statute. 

There  is  no  doubt  but  what  the  deceased  intended  this  paper 
to  be  her  will,  but  the  courts  have  held  that  the  intent  of  the 
deceased  cannot  be  paramount  to  the  intent  of  the  Legislature 
(Matter  of  Andrews,  162  N.  Y.  1),  and  that  where  there  has 
been  a  complete  failure  to  comply  with  the  statutory  provisions 
that  probate  must  be  denied  from  reasons  of  public  policy,  and 
the  courts  have  gone  so  far  in  this  matter  to  even  refuse  probate 
to  holographic  wills  where  there  could  be  no  possible  doubt  as 
to  the  intent  of  the  deceased. .  Mitchell  v.  Mitchell,  16  Hun.  97 ; 
affd.,  77  K  T.  596;  MatU^r  of  Mackay,  110  id.  611. 

It  is  fortunate  in  this  case,  for  the  beneficiary  named  in  the 
will,  that  the  rejection  of  this  will  will  make  no  difference  in 
the  rights  to  which  he  was  entitled  in  the  estate. 

The  party  who  has  assumed  to  contest  this  will,  however,  has 
apparently  made  this  contest  for  mere  purposes  of  mischief. 
As  she  is  a  sister  of  the  deceased,  and  as  the  deceased  died  leav- 
ing no  children,  and  a  husband,  the  contestant  would  not  be 
entitled  to  any  portion  of  the  esate,  unless  the  deceased  died 
owning  real  estate. 

It  has  appeared  on  the  contest  before  me  that  there  is  no 
such  real  estate,  this  fact  being  practically  conceded  by  con- 
testant's counsel. 

It  is,  therefore,  apparent  that  the  objection£\  which  were  filed 
by  the  contestant  were  not  filed  to  protect  any  interest  of  the 
contestant,  but  merely  in  the  nature  of  causing  annoyance,  if 
possible,  to  the  proponent  here,  and  if  there  had  been  no  contest 
probate  would  have  been  refused  on  the  facts  disclosed. 

Therefore,  in  refusing  probate  herein,  I  will  award  no  costs 
to  the  contestant. 

Probate  denied,  no  costs  to  contestant. 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  Gilbert  P. 
Teuslow  and  Ann  Augusta  Smith,  as  Executors  of  the  Last 
Will  and  Testament  of  Phebe  P.  Biech,  Deceased. 

{Sutrogate'a  Court,  Kings  County,  February,  1902.) 
JuDidAii  Settlemsnt — WuKS  NoT  Dezatied  at  the  Instance  of  an  Al- 

JMQED  CSEDITOB. 

Where  executors  have  reeovered  judgment  against  a  woman,  now 
objecting  to  their  accounts  as  an  aUeged  creditor,  and  the  judgment 
has  been  paid  by  her  and  affirmed  by  the  Appellate  Division  and  no 
appeal  has  been  taken  by  her  to  the  Court  of  Appeals,  the  Surrogate 
will  not,  although  the  time  to  take  the  latter  appeal  has  not  expired, 
postpone  the  judicial  settlement  of  the  executors  and  permit  her  to 
rcTiew  in  his  court  the  validity  of  the  judgment  against  her. 

The  Surrogate  has  no  power  to  adjudicate  that  she  is  entitled  to 
the  money  she  paid  or  to  direct  the  executors  to  pay  it  bade  to  her, 
and  the  matter  is  not  within  Code  C.  P.,  §  2745. 

Objections  by;  creditor  to  the  settlement  of  the  account  of 
executors. 

Burr,  Coombs  &  Wilson,  for  executors. 
Bichard  Erause,  for  contestant 
John  A.  Clarry,  special  guardian. 

Chuech,  S. — The  only  objections  to  the  settlement  of  this 
account  proceed  from  a  person  claiming  to  be  a  creditor. 

It  ai>pears  that  this  contestant  has  been  sued  by  the  executors 
in  this  State  and  judgment  duly  granted  in  their  favor;  the 
contestant  has  paid  the  amount  of  this  judgment  to  the  execu- 
tors; the  judgment  has  been  duly  affirmed  by  the  Appellate 
Division,  but  no  appeal  has  as  yet  been  taken  to  the  Court  of 
Appeals,  although  the  one-jear  period  in  which  the  contestant 
could  have  taken  such  appeal  has  not  yet  elapsed. 

The  contestant  contends  that  this  judgment  was  a  void  judg* 
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rnent  on  the  ground  that  it  was  based  upon  a  previous  judgment 
obtained  by  service  without  the  State,  and  that,  therefore,  the 
estate  is  really  indebted  to  her  for  this  amount  of  money. 

The  cases  quoted  by  the  contestant,  none  of  them  sustain  the 
contention  which  she  makes  at  the  present  time^  and  the  sug- 
gestion that  when  a  judgment  has  been  obtained  between  parties 
in  the  courts  of  record  in  this  State,  which  judgment  has  been 
duly  affirmed  by  our  Appellate  Court,  that  the  parties  can  re- 
view the  entire  matter  in  the  Surrogate's  Court,  and  that  the 
surrogate  has  power  to  hold  that  such  judgment  is  void  is  cer- 
tainly a  novel  one,  and  to  my  mind  absolutely  \nthout  any 
authority. 

There  is,  therefore,  no  authority  for  me  to  adjudicate  that 
the  contestant  is  entitled  to  thijs  money,  and  to  direct  the  execu- 
tors to  pay  the  same.  Nor  does  the  contestant  come  within  the 
provisions  of  section  2746  of  the  Code  of  Civil  Procedure. 

That  section  was  intended  to  cover  the  case  of  a  person  who 
had  a  claim  against  the  decedent  which  was  in  litigation  at  the 
time  of  the  settlement  of  the  account  As  the  settlement  of  an 
aooount  of  this  character  is  purely  a  statutory  proceeding  I  find 
there  is  no  warrant  or  authority  which  would  permit  me  to 
delay  the  settlement  of  this  account  or  compel  the  executors  to 
retain  an  amount  of  money  sufficient  to  pay  the  contestant  if 
the  contestant  should  succeed  in  her  appeal.  On  the  contrary, 
and  particularly  should  this  be  the  case  where  it  appears  that 
this  contestant  has  two  adverse  decisions  on  this  matter  in  the 
courts  of  our  State,  but  yet  has  not  availed  herself  of  her  privl* 
leges  by  promptly  taking  an  appeal. 

The  objections  of  the  contestant  to  the  account  are,  therefore, 
overruled,  and  a  decree  may  be  entered  settling  the  account,  as 
presented. 

Objections  overruled  and  account  settled,  as  presented. 
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Matter  of  the  Appraisal  under  the  Acts  in  Relation  to  Taxable 
Transfers  of  Property  of  the  Estate  of  Maby  Peestok,  De- 
ceased. 

{Surrogate's  Court ,  Kings  County,  February,  1902.) 

Transfer  Tax — ^Bondb  <»*  Non-Bjbsioent  Whbn  Exbhft. 

Bonds,  securing  mortgages  on  real  property  in  Kings  county   in* 
the  State  of  New  York,  which  a  resident  of  New  Jersey  kept  at  her 
residence  until  her  death  there,  are  not  subject  to  the  transfer  tax 
as  not  only  the  legal  situs  of  the  indebtedness,  but  also  the  actual 
situs  of  the  bonds  was  in  New  Jersey  when  she  died. 
Affirmed,  75  App.  Div.  250. 

Appraisal  for  transfer  tax. 

Edward  H.  Fallows,  for  State  Comptroller. 

Joseph  J.  Hood,  for  executors  and  residuary  legatees. 

Church,  S. — The  decedent,  a  resident  of  New  Jersey,  owned 
certain  bonds  secured  by  mortgages  on  real  property  in  Kings 
county,  which  she  kept  at  her  residence. 

The  appraiser  has  held  these  bonds  all  subject  to  the  transfer 
tax. 

In  Matter  of  Bronson,  150  N.  Y.  1,  it  was  held  that  bonds  of 
domestic  corporations  owned  and  kept  by  a  nonr;8ident  were 
not  the  subject  of  the  tax,  the  court  saying  (p.  8)  :  '^  The  l^al 
situs  of  the  indebtedness  was  at  the  creditor's  domicile  and  act 
the  actual  situs  of  the  bonds  themselves  was,  also,  there,  upon 
no  theory  can  it  be  held  that  the  provisions  of  the  Transfer  Tax 
Act  could  reach  them  in  its  operation." 

If  this  is  so  as  to  the  bonds  of  a  corporation  (which  presum- 
ably were  secured  by  the  usual  corporation  mortgage),  then  I 
see  no  reason  why  it  should  not  also  apply  in  the  case  of  the 
bond  of  an  individual.    The  counsel  for  the  State  Comptroller, 
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however,  insists  that  such  a  distinction  should  be  made  and  that 
the  Court  of  Appeals  has  recognized  this  distinction  by  its  de- 
cision.   Matter  of  Bomaine,  127  K  Y.  80. 

In  that  case  the  property  of  the  nonresident  decedent  was 
kept  in  a  safe-deposit  box  in  New  York  State.  Among  such 
property  was  a  bond  and  mortgage  on  real  estate  in  New  York 
city.  The  court  held  that  such  property  was  subject  to  the 
tax,  but  seemed  to  base  its  decision  upon  the  fact  that  this  was 
property  ^'  within  the  State/'  on  account  of  its  deposit  in  such 
safe-deposit  box,  and  no  attempt  was  made  to  differentiate  be- 
tween the  bond  and  mortgage  and  other  securities. 

Under  these  circumstances  I  feel  inclined  to  adopt  the  reason- 
ing in  Matter  of  Bronson,  and  am  fortified  in  so  doing  by  the 
decision  of  Judge  Abbott  in  Matter  of  Moran,  November  25, 
1901,  in  which  he  held  that  bonds  and  mortgages  on  property 
in  this  State  owned  by  a  nonresident  and  kept  by  him  without 
the  State  weire  not  subject  to  the  tax. 

An  order  may  be  submitted  vacating  the  assessment  and  re- 
mitting the  matter  to  the  appraiser. 

Assessment  vacated  and  matter  remitted  to  appraiser. 


Matter  of  the  Estate  of  Peter  Van  Ness  Husted,  Deceased. 

{Surrogate a  Court,  Kings  County,  February,  1902.) 

OoNTEMPT— Fine  Imposed  by  Refebee  in  Surbooatb's  Codrt-^Jode  C, 
P.,  §  2284. 

Where  a  witness  refuses  under  advice  of  counsel  to  testify  before 
a  referee  appointed  in  a  matter  by  a  surrogate  and  the  referee  there- 
upon makes  an  order  that  the  witness  show  cause  before  him  why 
he  should  not  be  punished  ae  for  a  contempt,  the  refene  has  no 
statutory  authority  to  fine  him  upon  the  return  day  of  the  order  $250 
and  the  costs  of  all  the  proceedings  theretofore  had,  nor  can  the 
referee  arbitrarily  fix  the  cost  which  he  fines  him. 

The  provisions  of  Code  C.  P.,  §  2284  that,  in  the  absence  of  proof 
of  actual  loss  and  injury,  "  a  fine  must  be  imposed,  not  exceeding  the 
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amount  of  the  oomplainanfs  costs  and  expenses,  and  two  hundred 
and  fifty  dollars  in  addition  thereto"  mean  that  the  party  may  be 
fined  the  costs  and  expenses  of  the  motion  for  contempt  only,  and 
that  clause  together  with  the  subsequent  clause  as  to  the  $250  is  a 
limitation  of  the  fine  and  not  a  direction  as  to  its  amount. 

Motioii  to  set  aside  an  order  made  by  a  referee  herein,  ad- 
judging that  a  -witness  was  guilty  of  contempt,  and  pomisbing 
him  accordingly. 

Stephen  M.  Hoye,  for  administratrix. 

Charles  E.  Hill,  for  George  S.  Studwell,  witness. 

Chubch,  S. — This  is  a  motion  to  set  aside  an  order  made  by 
a  referee  herein,  on  the  23d  day  of  October,  1901,  adjudging 
that  a  witness  was  guilty  of  contempt  of  court  and  punishing 
him  accordingly. 

The  counsel  for  the  respective  parties  concede  the  power  of 
tiiis  court  to  modify  or  set  aside  such  order. 

The  order  adjudging  the  witness  guilty  of  contempt  for  the 
refusal  to  answer  the  questions  propounded  to  him  before  the 
referee  was  not  a  summary  order,  as  provided  by  section  2267  of 
the  Code,  but  was  made  upon  the  return  of  an  order  to  show 
cause,  in  pursuance  of  the  provisions  of  section  2272  of  the 
Code  of  Civil  Procedure. 

It  appears  that  the  reference  herein  was  being  conducted 
under  the  provisions  of  sections  2707,  2708  and  2709  of  the 
Code,  and  that  the  refusal  of  the  witness  to  answer  was  not  the 
contumacious  action  of  a  recalcitrant  witness,  but  was  done 
under  the  advice  of  counsel,  who  was  representing  him  on  the 
matter,  contending:  First,  that  the  referee  bad  no  power  to 
examine  him  as  to  the  questions  propounded  to  him,  and  that 
as  he  had  fully  and  frankly  answered  the  questions  on  several 
occasions,  the  examination  was  being  conducted  for  mere  pur- 
poses of  annoyance. 
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Under  these  circumstances^  for  tihe  referee  herein  to  fine  this 
witness  to  the  limit  of  the  fine  permitted  by  section  2284  of  the 
Code^  and  also  fining  him  the  entire  costs  of  the  proceedings, 
was,  in  my  judgment,  not  only  an  arbitrary,  but  an  illegal,  act. 

The  counsel  for  the  administratrix,  and  also  the  referee,  liave 
attempted  to  justify  this  act  by  claiming  that  it  is  strictly  in 
accordance  with  this  section  of  the  Code,  but  reference  to  this 
section  in  no  way  sustains  their  contention,  as  it  distinctly 
provides  that  the  fine  to  be  imposed  thereby  should  "  not  exceed 
the  amount  of  the  complainant's  costs  and  expenses  and  two 
hundred  and  fifty  dollars  in  addition  thereto." 

This  is  clearly  a  limitation  of  the  fine  and  not  a  direction  as 
to  its  amount,  and  the  reference  to  the  "  complainant's  costs 
^and  expenses  "  plainly  referred  to  the  cosIb  and  expenses  on  the 
motion  to  punish  for  contempt  and  not  the  entire  costs  of  the 
proceeding. 

But  even  these  costs  and  expenses  are  subject  to  taxation,  and 
the  -referee  has  no  arbitrary  power  to  determine  the  extent  of 
the  same. 

The  referee  herein  states  that  the  costs  and  expenses  which 
he  fined  this  witness  was  the  amount  of  his  fees  for  the  entire 
reference,  and  he  has  fixed  same  at  the  sum  of  $300,  although 
an  examination  of  the  records  shows  that  if  he  was  taxing  his 
fees  as  referee  he  would  not  be  entitled  to  charge  this  sum  of 
$300. 

The  q-uestion  of  whether  the  referee  did  this  for  the  purposes 
of  collecting  his  fees  is  unnecessary  to  consider  or  decide.  The 
referee  has,  however,  come  into  court  and  complained  of  this 
statement  and  asks  the  court  to  pass  thereupon.  Therefore,  in 
passing  the  matter,  it  is  sufficient  to  say  that  if  this  referee, 
instead  of  imposing  upon  this  witness  the  severest  penalty 
which  (even  under  his  ovm  theory)  he  could  possibly  impose, 
had  used  a  little  more  leniency  towards  the  witness  who,  he 
conceded,  simply  "  refused  to  testify,  solely  upon  the  advice  of 
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oQunsel "  he  wouM  not  have  been  in  the  position  where  he  was 
liable  to  an  imputation  of  this  sort. 

As  the  referee's  action  in  imposing  this  fine  in  qnestion  is 
illegal  it  follows  that  the  order  adjudging  the  witness  guilty  of 
contempt  should  be  vacated  and  set  aside. 

Order  vacated  and  set  aside. 


Matter  of  the  Application  of  the  People's  Tbitst  Co.,  as  Gen- 
eral Guardian  of  Thomas  J.  Sells,  an  Infant^  to  Bemove 
William  E.  Kells,  a«  one  of  the  Executois  and  Trosteeft 
under  the  Las^t  Will  and  Testament  of  Thomas  Kills, 
Deceased. 

{Burrogate*a  Court,  Kings  County,  February,  1902.) 

Conhsicpt — Fzusq  bt  an  Exeouiob,  Osdebbd  to  Aooount,  or  an  Aooount 
Containing  no  Entbies. 

An  eaceeatoT,  duly  required  to  file  an  axseount  of  his  proeeedings,  is 
guilty  of  a  contempt  where  he  files  the  cnstomaxy  printed  Uwdc  with 
the  word  "Nothing"  written  in  each  of  the  schednlns  nnder  ih» 
claim  upon  his  part  that  he  is  no  longer  acting  as  executor. 

Motion  to  punish  for  oontempt  an  executor  for  refusing  to 
obey  an  order  of  this  court,  dated  December  4,  1901,  requiring 
him  to  file  an  account  of  his  proceedings  as  such  executor. 

Wingate  &  CuUen,  for  petitioner. 
Oscar  Riohter,  for  executor. 

Chubch,  S. — This  is  a  motion  to  punish  William  E.  Kells 
for  his  refusing  to  obey  an  order  of  this  court,  dated  December 
4,  1901,  requiring  him  to  file  an  account  of  his  proceedings  as 
executor  of  Thomas  Kells,  deceased. 

It  appears  that  in  the  administration  of  this  estate  an  agree* 
ment  was  entered  into  by  the  various  parties  interested,  inelud- 
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ing  a  special  guardian  of  an  infant,  providing  for  the  conduct 
of  certain  matters  appertaining  thereto. 

It  is  contended  bj  the  executor  herein  that  that  agreement 
supplemented  his  work  as  executor^  that  he  is  no  longer  acting 
BB  executor^  and  that,  therefore,  this  court  has  no  power  ovex 
his  conduct  of  the  matter. 

It  is  a  sufficient  answer  to  this  contention  of  the  executor  to 
state  that  this  argument  should  have  been  properly  addressed  to 
the  court  at  the  time  the  motion  was  miade  requiring  him  to  file 
his  account,  and  the  court  having  made  an  order  requiring  him 
to  so  account  has  passed  adverselj  to  this  daim  of  the  executor. 

Although  the  executor  makes  this  contention  as  a  reason  for 
not  accounting  he  has  pretended  to  obey  this  order  of  the  court 
by  filing  a  printed  blank,  such  as  is  prepared  for  executors  de- 
siring to  aooolmt,  in  which  he  has  written  the  words  "*  !N'othing  '^ 
in  each  of  the  various  schedules  of  such  printed  blank. 

This  pretended  compliance  with  the  order  is  plainly  a  sham, 
made  for  the  purpose  of  delaying  the  proceeding,  and  it  is 
apparent  that  the  disobedience  of  this  executor  has  tended  to 
defeat,  impair,  impede  or  prejudice  the  rights  of  the  parties 
hereto,  and  I  decide  that  he  has  been  guilty  of  contempt,  and 
that  he  should  be  fined  the  sum  of  $250,  and  stand  committed 
to  the  county  jail  until  he  has  purged  himself  of  such  con- 
tempt. 

Let  an  order  accordingly  be  entered  upon  notice. 

Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  Annie 
Radford,  as  Executrix  under  the  Last  Will  and  Testament 
of  Axnie  Early,  Deceased. 

{Surrogate's  Court,  Kings  County,  February,  1902.) 

Rbmaindbb — Whien  VESTHZ). 

Under  a  devise  of  the  property  of  a  testatrix  to  her  executors,  in 
trust,  to  hold  it  **  until  my  son  Qeorge  Early  attains  the  a^  of  twenty- 
one  years;  then  the  property  to  be  sold  and  the  proceeds  of  such  sale 
to  be  divided  among  the  surviving  children  or  their  heirs,  share  and 
share  alike,"  the  remaindermen  take  interests  which  vest  at  the  death 
of  the  testatrix  and  therefore  an  assignment  made  by  one  of  them, 
who  died  unmarried  and  without  issue  before  George  Early  had  at- 
tained the  age  of  twenty-one  years,  to  another  of  them,  conv^s  that 
interest  to  the  assignee. 

Proceedings  upon  the  judicial  settlement  of  the  account  of 
an  executrix.    Construction  of  a  will. 

« 

William  J.  Kelly,  for  executrix. 
I     William  H.  Good,  for  Margaret  Mulligan  and  George  Earij. 

Church,  S. — This  is  a  question  of  the  construction  of  a  wiU. 

The  will  devises  the  property  to  the  executors,  who  were  two 
of  testatrix's  daughters,  in  trust  to  hold  **  until  my  son  George 
Early  attains  the  age  of  twenty-one  years ;  then  the  property  to 
be  sold  and  the  proceeds  of  such  sale  to  be  devided  among  the 
surviving  children  or  their  heirs,  share  and  share  alike." 

Annie  Radf ord,  one  of  the  executors,  subsequent  to  the  testa- 
trix' death,  purchased  the  share  of  her  brother,  James  Early ; 
this  brother  died  unmarried  and  without  issue  before  George 
Early  became  twenty-one  years  of  age. 

Margaret  Mulligan,  the  other  executor,  was  removed  as  sucli 
for  misconduct,  and  now  contends  that  under  the  will  the  re- 
mainder was  simply  a  contingent  one  that  did  not  vest  until  the 
period  of  distribution,  and  that,  therefore,  the  assignment  of 
James  J.  Early  of  his  interest  was  ineffectual. 
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The  mere  direotion  for  the  payment  of  a  legacy  at  a  future 
time  does  not  prevent  its  vesting ;  the  question  is  whether  from 
the  will  as  a  whole  it  was  apparent  that  it  was  the  intention  of 
the  testatrix  that  it  should  vest  at  the  time  of  her  death. 

As  a  general  rule  bequests  to  a  class  mean  the  persons  in 
existence  at  the  time  of  the  death  of  the  testatrix ;  the  addition 
in  this  will  of  the  words  ^'  or  their  heirs ''  plainly  shows  that 
the  testatrix  contemplated  the  contingency  of  some  of  the  child- 
ren dying  between  her  death  and  the  period  of  distribution  and 
was  a  provision  that  in  such  event  their  heirs  should  taka  This 
shows  a  plain  intention  to  make  the  estate  vest  inmiediately 
upon  testatrix's  death. 

Counsel  contends  that  these  words  should  be  regarded  as  sur- 
plusage, but  if,  as  I  have  held,  they  show  that  they  were  used  as 
an  evidence  of  the  testatrix's  intent,  they  are  very  important. 

The  case  is  plainly  within  the  cases  of  Matter  of  Mahan,  98 
N.  Y.  372;  Goebel  v.  Wolf,  113  id.  405. 

This  being  the  only  objection  to  the  decree  proposed  by  the 
executrix  I  will  sign  the  same  in  the  form  proposed. 

Decreed  accordingly. 


Matter  of  the  Petition  of  Otto  H.  Geoeoi,  as  Administrator, 
etc.,  of  CossuTH  L.  Gboboi,  Deceased,  for  the  Disposition  by 
Mortgage  or  Sale  of  the  Lands  and  Beal  Property  of  said 
Deceased  for  the  Payment  of  his  Debts,  etc. 

{Surrogate's  Court,  New  York  County,  Fehruaf^,  1902.) 

SuBBoeATB's  Court — ^Has  no  Poweb  to  Put  a  Purchaser  Into  Posses- 
sion OF  Lands  Sold  Under  Its  Decree. 

The  Surrogate's  Court  has  no  power  either  express  or  implied  to 
put  a  purchaser  into  possession  of  lands  which  ha^e  been  sold  under 
a  decree  of  said  court  in  a  special  proceeding  had  therein. 
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Application  of  administrator  for  an  order  requiring  and  com- 
manding a  tenant  to  forthwith  quit  certain  premises  of  the 
estate  and  to  deliver  possession  to  the  administrator. 


Daniel  Daly,  for  petitioner. 
No  other  appearance. 


Thomas^  S. — The  application  is  for  an  order  requiring  a 
person  in  possession  of  premises  sold  under  a  decree  made  by 
this  court  to  surrender  possession  to  the  purchaser.  The  person 
proceeded  against  entered  into  possession  during  the  pendency 
of  the  proceeding  in  which  the  sale  was  directed,  claiming  as  a 
tenant  under  a  party  to  the  proceeding,  and  the  right  of  the 
purchaser  to  have  full  possession  of  what  he  has  paid  for  quite 
fully  appears.  The  difficulty  is  that  no  express  power  is  given 
by  any  statute  to  this  court  to  put  a  purchaser  in  possession^ 
and  no  adjudged  case  can  be  found  in  which  that  power  has 
been  sustained  as  being  implied.  The  cases  in  which  the  g^ieral 
power  of  a  court  which  lawfully  directs  a  sale  to  enforce  its 
decree  by  putting  the  purchaser  into  possession  were  all  deter- 
mined in  the  Court  of  Chancery  or  the  Supreme  Court  in  suits 
or  actions  where  the  general  power  of  a  court  of  equity  existed. 
The  leading  case  on  this  point  is  Kershaw  v.  Thompson,  4 
Johns.  Ch.  609,  613.  In  no  case  has  it  been  held  that  a  court 
can  enforce  a  decree  of  sale  made,  not  in  an  action,  but  in  a 
special  proceeding,  by  putting  the  purchaser  into  possession  in 
the  absence  of  express  statutory  power.  The  inferences  from 
the  language  of  the  court  in  Matter  of  N.  Y.  0.  &  H.  IL  B.  R. 
Co.,  60  N.  T.  116,  are  directly  the  other  way.  The  applica- 
tion must,  therefore,  be  denied. 

Application  denied. 


I 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  Nathan 
E.  Davis,  as  Administrator,  etc,  of  Stephen  W.  Davis, 
Deceased. 

(Surrogated s  Court,  Chenango  County,  February,  1902.) 

AOOOUNTIITG — InTSMKBT  ON  AN  AdMINISTBATOB'S   DeBT  TO  HiS   INTESTATE. 

An  adminiBtrator  indebted  to  his  intestate,  his  father,  at  the  time 
of  his  death  upon  matured  outstanding  bonds  secured  by  mortgages 
given  to  him  by  the  administrator  and  bearing  five  per  oent.  interest, 
is  chargeabl  as  against  the  next  of  kin  with  interest  on  the  unpaid 
principal  at  the  same  rate  up  to  the  date  of  the  decree  made  on  his 
judicial  settlement. 

Where  he  has  never  paid  anything  on  the  debt  since  the  death  of 
the  father  he  cannot  stop  interest,  as  of  the  time  of  his  own  appoint- 
ment as  administrator,  by  crediting  the  estate  as  of  that  date  with  the 
amount  then  due  on  the  bonds  and  mortgiyipes  for  principal  and  in- 
terest, as  for  so  much  mon^  in  his  hands,  and  charging  himself  with 
the  same  amount  as  a  payment  on  his  own  distributive  share  in  the 
estate. 

Such  a  method  of  computation  is  not  authorized  by  Code  C.  P., 
S  2714,  declaring  that  "  the  naming  of  a  person  executor  in  a  will  does 
not  operate  as  a  discharge  or  bequest  of  any  just  claim  which  the 
testator  had  against  him,"  etc. 

Proceeding)}  on  judicial  settlement  of  the  isccounts  of  an 
administrator.  Stephen  W.  Davis  died  intestate,  March  23, 
1901.  His  next  of  kin  were  William  W.  Davis  and  Nathan 
E.  Davis,  sons,  and  Sarah  E.  Hotchkiss,  a  daughter.  The  sons 
were  appointed  administrators  April  12,  1901.  Nathan  E. 
Davis  was  indebted  to  the  decedent  on  two  bonds  secured  by 
mortgages,  the  principal  of  which  aggregated  $1,800,  together 
with  certain  interest.  Both  bonds  were  past  due.  On  his  ap- 
pointment as  such  administrator,  he  charged  himself  with  thp 
principal  of  said  bonds  and  interest  thereon  to  the  time  of  his 
father's  death,  as  so  much  money  in  his  hands.  It  is  conceded 
by  him  that  he  should  have  charged  himself  with  interest  at 
the  time  of  his  appointment  as  administrator.     November  25, 
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1901,  he  filed  with  this  court  a  i)etition  and  final  account  of 
his  proceedings  as  such  administrator,  upon  which  a  citation 
was  issued  and  this  proceeding  was  instituted.  In  such  account 
the  estate  was  credited  with  the  amount  of  the  .principal  of  said 
bonds,  together  with  interest  to  the  time  of  the  death  of  Stephen 
W.  Davis,  as  money  in  the  hands  of  said  administrator  arising 
from  demands  due  the  estate.  The  amoimt  of  said  bonds, 
principal  and  interest,  was  charged  against  the  distributive 
share  of  the  said  Nathan  E.  Davis  as  one  of  the  next  of  kin  of 
the  deceased. 

Sarah  E.  Hotchkiss  filed  objections  to  the  said  account  and 
claims  that  said  Nathan  E.  Davis  should:  be  charged  with 
interest  on  said  bonds  to  the  time  of  the  actual  distribution. 

Eugene  Clinton,  for  administrator. 

Albert  Hotchkiss,  for  contestant,  Sarah  E.  Hotchkiss. 

Gladding,  S. — Stephen  W.  Davis,  the  above-named  intestate, 
died  March  23,  1901.  Letters  of  administration  were  issued  to 
Nathan  E.  Davis  and  William  W.  Davis,  April  12,  1901.  The 
deceased  left  him  surviving  said  Nathan  E.  Davis,  William  W. 
Davis,  and  Sarah  E,  Hotchkiss,  his  children  and  only  heirs-at- 
law.  He  left  no  widow.  This  accounting  is  made  by  the  ad- 
ministrator, Nathan  E.  Davis,  his  co-administrator,  William 
W.  Davis,  having,  so  far  as  appears,  taken  no  part  or  action  in 
the  administration  of  the  estate. 

At  the  time  of  the  decedent's  death,  the  administrator, 
Nathan  E.  Davis,  was  indebted  to  him  upon  two  bonds  and 
mortgages  given  by  the  administrator  to  decedent,  both  of  which 
mortgages  were  due,  and  the  principal  sum  remaining  unpaid 
was  $1,800,  and  said  principal  was  drawing  interest  at  the  rate 
of  five  per  cent. 

The  said  Nathan  E.  Davis,  administrator,  filed  his  petition 
and  accounts  whereby  he  commenced  this  proceeding  November 
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25, 1901,  and  the  citation  issued  therean  was  returnable  Decem- 
ber 16, 1901.  The  citation  was  duly  served  upon  all  the  persons 
interested,  and  the  matter  was  thereupon  by  consent  adjourned 
until  January  20,  1902,  at  which  time  said  !N^athan  E.  Davis, 
administrator,  filed  a  supplementary  account  herein.  Where- 
upon the  matter  wa8  again  adjourned  to  January  27,  1902,  at 
which  time  the  said  Sarah  E.  Hotohkiss  by  Albert  Hotchkiss, 
her  attorney,  filed  objections  to  the  said  accounts,  alleging  that 
the  same  were  erroneous  in  that  they  failed  to  charge  said  ad- 
administrator  with  the  proper  sum  received,  or  chargeable 
against  him  for  interest. 

It  appears  by  the  supplemental  account  that  the  total  sum  dis- 
tributed ta  the  three  children  is  $11,005.87,  from  which  is  to 
be  deducted  before  distribution,  the  commissions  of  the  adminis- 
trators and  expenses  of  this  accounting.  It  also  appears  that 
there  has  already  been  distributed  to  the  three  children  of  the 
decedent  the  following  sums: 

To  William  W.  Davis $1,439  92 

To  iS^athan  E.  Davis 2,490  30 

To  Sarah  E.  Hotchkiss 578  45 


Total $4,508  67 


The  said  Nathan  E.  Davis  in  hia  account  filed  as  aforesaid 
credits  the  estate  with  the  amount  of  said  two  mortgages  prin- 
cipal and  interest  thereon  at  five  per  cent,  to  March  23,  1901, 
the  date  of  the  death  of  his  intestate,  as  so  much  money  in  his 
hands,  and  in  his  said  final  account  the  said  iN'athan  E.  Davis 
charged  the  same  amount  to  himself  as  a  part  of  his  distributive 
share  of  said  estate. 

It  does  not  appear  that  said  Nathan  E.  Davis  has  ever  paid 
said  bonds  and  mortgages  to  the  estate,  or  to  his  co-adminis- 
trator, or  that  he  has  ever  placed  the  amount  of  money  repre- 
sented by  them  in  the  funds  of  said  estate  except  by  crediting 
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the  estate  with  the  amount  and  charging  the  same  to  himself 
as  aforesaid. 

The  question  raised  by  the  contestant's  abjections  is  whether 
said  !N^athan  E.  Davis  should  be  charged^  in  addition,  the 
amount  of  interest  accruing  upon  said  mortgages  from  the  death 
of  said  intestate  to  the  time  of  this  accounting,  or,  as  claimed 
by  the  contestant  in  his  brief,  whether  the  administrators  should 
be  charged  with  interest  on  ihe  moneys  distributed  by  them  in 
excess  of  the  amount  that  has  been  distributed  to  Sarah  E. 
Hotchkiss  as  hereinbefore  stated. 

Counsel  for  the  administrator  claims  that  by  reason  of  sec- 
tion 2714  of  the  Code  of  Civil  Procedure,  said  administrator, 
l^athan  E.  Davis,  was  authorized  and  justified  in  crediting  the 
amount  of  the  mortgages  at  the  time  letters  were  issued  to  him 
to  the  estate  as  so  much  money  in  his  hands,  and  in  the  prepara- 
tion of  his  (account  charging  the  same  amount  as  having  been 
distributed  to  himself,  and  that  he  is  not  liable  for  interest  upon 
said  $1,800  from,  and  after  the  time  letters  of  administration 
were  issued  to  him,  nor  for  interest  upon  the  amount  dis- 
tributed to  himself  in  excess  of  that  distributed  to  the  others. 
That  portion  of  section  2714,  which  he  cites  as  a  warrant  for 
this  treatment  by  the  administrator  of  the  amount  due  upon 
the  mortgages  as  aforesaid  reads  as  follows :  "  The  naming  of 
a  person  executor  in  a  will  does  not  operate  as  a  discharge  or  be- 
quest of  any  just  claim  which  the  testator  had  against  him ;  but 
it  must  be  included  among  the  credits  and  effects  of  the  de- 
ceased in  the  inventory,  and  the  executor  shall  be  liable  for  the 
same  qs  for  so  much  money  in  his  hands  at  the  time  the  debt 
or  demand  becomes  due,  and  he  must  apply  and  distribute  the 
same  in  the  payment  of  debts  and  legacies,  and  among  the  next 
of  kin  as  part  of  the  personal  property  of  the  deceased." 

After  having  given  careful  consideration  to  ihe  questions 
involved,  and  due  examination  of  the  briefs  of  counsel  for  the 
respective  parties,  and  the  authorities  cited  by  them,  I  hold  and 
decide: 
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First.  The  statute  above  quoted^  and  upon  which  the  ad- 
ministrator's counsel  relies  to  relieve  him  of  this  interest,  is  not 
applicable  to  administrators. 

Second.  Had  the  statute  included  administrators,  as  well  as 
executors,  it  would  not  relieve  him,  and  an  executor  would  be 
chargeable  with  such  interest  under  the  same  circumstances. 

ThircL  It  ia  not  equitable,  just  and  fair  to  the  other  next  of 
kin  to  absolve  him  from  accounting  for  such  interest. 

1.  It  will  be  observed  that  the  languiage  of  the  Code  above 
quoted  specifies  executors,  and  does  not  refer  to  administrators. 
It  is  a  re-enactment  of  a  provision  of  the  Revised  Statutes 
which  was  originally  enacted  for  the  purpose  of  changing  the 
oonunon-law  rule,  which  theretofore  prevailed,  to  the  effect  that 
when  a  creditor  named  his  debtor  as  executor  of  his  will,  upon 
the  issuing  of  letters  testamentary  to  him  the  debt  became  dis- 
charged. "No  such  rule  ever  prevailed  in  respect  to  adminis- 
trators, hence  the  statute  was  not  made  to  apply  to-  adminis- 
trators. There  is  no  statute  of  like  import  in  respect  to  ad- 
ministrators. 

In  Eeegan  v.  Smith,  38  Misc.  Rep.  76,  it  was  said  that, 
"  The  principle  embodied  in  these  provisions  of  the  Code  is 
equally  applicable  to  administrators."  This  is  true,  but  only 
to  the  extent  of  requiring  them  to  aeootmt  for  their  own  in- 
debtedness to  the  estate  to  the  same  extent,  and  with  the  same 
justice  and  value  to  the  estate  as  though  the  debt  or  obligation 
had  been  that  of  some  person  other  than  the  administrator.  If 
the  case  last  referred  to  holds  more  than  that  it  is  erroneous, 
but  I  do  not  think  it  does,  or  that  there  is  any  case  that  goes 
farther  than  that. 

In  Soverhill  v.  Suydam,  59  N.  T.  142,  it  is  said  that  when 
an  executor  has  paid  out  the  monys  due  from  him  to  the  estate 
in  due  course  of  administration,  that  then,  and  not  till  then  is 
his  indebtedness  discharged.  "  But  before  this  is  done,  it  was 
not  in  our  judgment  the  intention  of    the  legislature,  while 
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preserving  the  debt,  to  discharge  liens  by  which  it  might  be 
secured.  Subjecting  the  executor,  as  between  him  and  those 
interested  in  tlie  estate,  to  liability  for  his  debt  as  for  so  much 
money  in  his  hands,  does  not  necessarily  discharge  a  lien  on 
real  estate'  by  which  the  debt  may  be  secured.  That  provision 
merely  superadds  to  his  original  obligation,  a  liability  to  ac- 
count as  executor  for  the  amount  of  the  debt,  and  was  intended 
to  facilitate  the  administration,  and  for  the  benefit  of  the  estate j. 
and  not  for  thai  of  the  execuior  or  of  his  individtud  creditors 
who  may  ho/ve  svbsequent  Uens  upon  his  property.  It  certainhf 
woidd  not  be  so  treated  in  a  proceeding  of  an  equitable  nature, 
like  the  present  That  the  debt  and  lien  may  under  the  very 
terms  of  the  act,  exist  in  their  original  form  after  the  debtor  has 
entered  upon  the  duties  of  his  office,  is  apparent." 

In  Baucus  v.  Barr,  45  Hun,  587,  the  court  say :  "We  are  of 
the  opinion  that  the  provision  of  the  statute  declaring  that  a 
debt  due  from  an  executor  to  the  estate  shall  be  treated,  in  the 
rendering  of  his  account,  as  money  in  hand,  must  be  construed 
with  reference  to  the  ordinary  obligation,  which  imposed  on  him 
only  diligent,  faithful,  honest  action  touching  the  administra- 
tion of  the  estate  committed  to  his  charge.'' 

In  Baucus  v.  Stover,  89  N.  T.  6,  the  court  say :  "  While 
the  debt  must  be  treated  ae  money  in  his  hands  for  the  purpose 
of  administration  it  will  not  for  purposes  stand  on  the  same 
footing  as  if  he  had  actually  received  so  much  money." 

It  thus  seems  certain  that  it  was  never  intended  that  the 
statute  in  its  application  to  executors  even,  nor  the  principle 
of  the  statute  in  its  application  to  administrators  should  be  a 
law  or  rule  by  which  some  advantage  could  accrue  to  a  repre- 
sentative debtor  which  he  would  not  have  but  for  the  statute, 
and  by  which  there  would  inure  to  him  inequitable  benefits  over 
other  beneficiaries  of  the  estate. 

Clearly,  such  would  be  the  result  if  the  rule  contended  for  by 
the  administrator  in  this  case  should  previail. 
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Matter  of  Clark,  11  N.  Y.  Supp.  911;  S.  C,  34  N.  Y.  St. 
Repr.  523  (decided  by  the  General  Term  of  this  Department, 
Judge  Hardin  writing  the  opinion),  was  a  case  of  two  executors, 
one  of  whom  was  indebted  to  the  estate  at  the  time  of  the  tes- 
tator's death,  and  the  debtor  executor  did  not  pay  the  debt  to 
his  ooexecutor,  or  put  the  money  to  pay  the  debt  into  the 
ftmds  of  the  estate,  and  it  was  held  that  such  executor  was 
chargeable  with  interest  on  such  indebtedness  down  to  the  time 
of  the  accotmting.  The  question  of  charging  the  executor  with 
such  interest  was  directly  passed  upon. 

Under  the  authorities  above  cited  it  is  clear  that  were  this 
representative  an  executor,  he  could  not  acquire  under  the 
statute  or  otherwise,  this  advantage  over  legatees,  or  other  bene- 
ficiaries by  reason  of  his  indebtedness  to  the  estate ;  that  is,  the 
advantage  of  having  his  share  of  the  estate  paid  at  once  upon 
his  appointment  by  the  canceling  of  his  own  interest-bearing 
debt ;  however,  not  being  an  executor,  but  being  an  administrator 
he  cannot  have  whatever  protection  (if  any)  the  statute  affords 
to  an  executor,  as  the  statute  was  intended  to,  and  does  apply 
solely  to  executors  by  its  terms. 

The  administrator  has  had  the  benefit  of  the  interest  on  these 
two  mortgages.  He  has  not  paid  them,  and,  therefore,  has  had 
the  use  of  the  money  due  upon  them,  to  the  same  extent,  and 
same  advantage  to  himself  since  the  death  of  his  intestate  as 
before ;  and  to  the  same  extent  and  advantage  that  would  have 
pertained  had  his  intestate  lived  until  this  time.  If  the  money 
due  upon  these  mortgages  is  regarded  the  same  as  though  paid 
into  the  estate  by  him,  then,  in  that  case  he  has  had  the  use  of 
the  money  and  benefit  of  such  money  to  the  same  advantage 
to  himself  as  though  he  had  received  it,  and  immediately  loane^l 
it  out  at  five  per  cent.,  and  received  the  interest  thereon  until 
this  tima 

A  general  and  underlying  principle,  which  it  is  always  wise 
to  adhere  to,  and  safe  to  tie  to  under  almost  any  circumstances, 
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is  that  a  trustee,  executor,  administitator,  or  guardian  cannot 
so  use  the  property  of  the  estate  he  represents  as  to  make  anj 
profit,  or  receive  any  advantage  to  himself  over  others  inter- 
ested in  the  estate. 

In  this  case  this  administrator  in  his  account,  as  made  up  by 
him,  clearly  received  the  advantage  of  the  interest  accruing 
upon  these  mortgages  from  the  time  of  the  intestate's  death 
until  distribution  over  that  of  his  sister,  Mrs.  Hotchkiss,  who 
is  equally  entitled  with  him  to  share  in  the  assets  of  the  estate. 

This  $1,800  being  well  invested,  and  payment  of  which  could 
be  had  and  declared  at  anytime  when  the  same  should  be  needed 
for  actual  distribution  by  crediting  the  estate  with  the  amonnt, 
and  charging  the  same  to  Nathan  E.  Davis'  distributive  share, 
it  was  the  duty  of  the  administrator  to  leave  it  so  invested 
until  required  in  actual  distribution.  If,  on  the  other  hand, 
it  should  be  claimed  that  becaiese  these  mortgages  Were  due, 
that  the  debtor  administarator  had  the  right  to  pay  them  at  any 
time,  then  he  could  only  properly  discharge  thenn,  and  stop  the 
running  of  interest  upon  them  by  actually  paying  the  money 
into  the  estate,  and  thereby  increasing  the  fund  on  hand  for 
distribution,  and  placing  himself  in  a  position  where  a  dis* 
tributee,  equal  with  himself,  would  have  the  right  to  demand 
a  distributive  share  of  this  $1,800,  and  interest. 

Under  the  rule  above  alluded  to,  that  an  administrator  shall 
not  so  manage  the  estate  as  to  make  any  advantage  to  him- 
self over  other  distributees  equally  entitled,  it  is  at  least  doubt- 
ful whether  he  could  rightfully  distribute  moneys  to  himself 
in  an  amount  in  excess  of  that  distributed  to  Mrs.  Hotchkiss 
without  being  liable  for  the  interest  on  such  excess. 

But,  I  think,  it  is  clearer  and  better  to  hold  that  he  should 
account  for  the  interest  upon  the  mortgages  from  the  time  of 
his  intestate's  death  to  the  entry  of  the  decree  herein. 

Much  more  might  be  said  in  support  of  this  contention,  but 
the  foregoing  is  sufficient  to  show  that  it  is  equitable,  and  right 
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to  charge  this  adminiBtrator  with  interest  upon  the  mortgages^ 
and  that  tlie  statute  relied  upon  by  him  does  not  relieve  him 
therefrom. 

There  should  be  added  to  Schedule  A  of  the  supplemental 
account  the  amount  of  the  interest  upon  $1,800,  at  five  per  cent., 
from  March  23,  1901,  to  the  time  of  the  entry  of  the  decree 
herein. 

If  the  respective  counsel  fail  to  agree  upon  a  decree,  in  ac- 
<x)rdance  with  this  decision,  the  same  will  be  settled  by  the  sur- 
rogate upon  five  days'  nofice. 

Decreed  accordingly. 


Matter  of  Proving  the  Last  Will  and  Testament  of  Catharine 

Johnson,  Deceased. 

(Subrogate' 8  Court,  Herkimer  County,  February,  1902.) 

Will — ^Legatees  When  Not  Cut  Off  by  Being  Subsgbibing  Witnesses 
TO  A  Codicil. 

The  fact  that  legatees  under  a  will  are  subscribing  witnesses  to  a 
codicil  endorsed  upon  it  does  not  preclude  them  from  taking  under  the 
will  where  it  alone  is  proved  and  the  codicil  does  not  benefit  them 
and  is  not  necessary  to  the  proof  of  the  will. 

Proceeding  to  prove  a  will. 

James  Cbnkling,  for  petitioners. 
J.  B.  &  J.  E.  Rafter,  for  contestant. 

Devendobv,  S. — The  petition,  as  presented  and  filed  herein, 
alleges  that  the  deceased  made  and  executed  a  certain  instru- 
ment in  writing,  bearing  date  June  22,  1897,  as,  and  for  her 
last  will  and  testament,  and  that  the  same  by  its  terms  relates 
to  both  real  and  personal  property.     Probate  of  such  instru- 

85 
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inent  is. asked  by  the  petitioners  who  are  two  of  the  executorb 


^o  mention  is  made  of  the  codicil.  Upon  the  return  of  the 
citation,  issued  herein,  the  contestant^  one  of  the  next  of  kin, 
filed  objections  to  probate,  claiming  that  there  was  a  codicil  to 
said  will,  and  that  proof  and  probate  of  such  wiU  is  improper 
unless  proof  is  also  given  of  the  codicil.  The  subscribing  wit- 
nesses to  the  will  gave  evidence  sufficient  to  entitle  it  to  pro- 
bate, imless  the  position  of  the  contestant  is  well  taken.  The 
codicil  is  indorsed  upon  the  will,  and  the  subscribing  witnesses 
to  it  lare  the  principal  beneficiaries  under  the  will.  Hence  it 
is  claimed  that  the  legacy  to  the  witnesses  who  subscribed  the 
codicil  is  void. 

The  statute  provides,  that  "  If  any  person  shall  be  a  subscrib- 
ing witness  to  the  execution  of  any  will,  wherein  any  beneficial 
devise,  legacy  *  *  *  shall  be  made  to  such  witness,  and 
such  will  cannot  be  proved  without  the  testimony  of  such  ^vit- 
ness,  the  said  devise  or  legacy  *  *  *  shall  be  void,  so  far 
only  as  concerns  such  witness,  or  any  claiming  under  him  "  (2 
R.  S.  m.  p.  65,  section  50). 

The  petition  filed  makes  no  mention  of  the  codicil,  and  the 
proponents  offered  simply  the  evidence  of  the  subscribing  wit- 
nesses to  the  will,  and  then  asks  its  admission  to  probate. 

I  think  the  will  is  entitied  to  probate  without  the  codicil 
being  proven,  or  established ;  it  is  not  necessarily  a  part  of  the 
proponents'  case;  it  was  not  necessary  for  the  proponents  in 
order  to  prove  the  will,  or  ask  for  its  probate  to  introduce  proof 
as  to  the  codicil. 

I  am  of  the  opinion,  however,  that  a  beneficiary  does  not 
loae  his  rights  under  a  will,  in  consequence  of  his  heing  an  at^ 
testing  witness  to  a  codicil,  ratifying  and  confirming  the  will,. 
or  by  reason  of  his  giving  evidence  as  such.  I  have  not  been 
able  to  find  any  decision  in  point  in  this  State;  yet  there  is 
English   authority  on   the  subject  which   sustains   my  view. 
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Denne  v.  Wood,  4  L.  J.  Oh.  57 ;  Tempest  v.  Tempest,  2  Kay 
&  «r.  636. 

It  has  been  said  that  the  bequest  of  a  legacy  is  not  void 
beoause  the  legatee  attests  a  codicil  which  gives  him  nothing; 
neither  does  a  residuary  legatee  of  a  share  of  the  residue  lose 
his  title  by  attesting  a  codicil.  Gumey  v.  Gumey,  3  Drewry, 
208 ;  Marcus  v.  Marcus,  57  Law  Times,  399. 

In  the  case  at  bar  no  provision  is  made  for  the  subscribing 
witnesses  in  the  codicil;  if  the  said  witnesses  had  attested  the 
will,  and  were  necessarily  sworn  upon  a  hearing  for  its  probate, 
undoubtedly  the  bequest  or  devise  to  them  would  be  void ;  but 
this  will  could  be  and  was  proved  without  the  evidence  of  either 
of  said  beneficiaries,  and  the  legacy  to  them  is  valid,  and  the 
will  entitled  to  probate. 

They  were  not  witnesses  to  the  execution  of  the  will  within 
the  scope  and  meaning  of  the  statute  above  referred  to ;  neither 
was  their  evidence  necessary  to  establish  the  will.  Had  they 
been  sworn  they  would  have  testified  to  the  signing  and  attest- 
ing of  the  codicil,  not  to  the  execution  of  the  will.  They  at- 
tested only  the  instrument  to  which  they  put  their  names. 

The  legacgr  to  a  subscribing  witness  to  a  will  is  not  void  where 
the  will  can  be  proven  without  the  testimony  of  the  witness, 
as  where  such  witness  is  a  nonresident  of  the  State,  and  the 
testimony  of  the  other  subscribing  witness  can  be  obtained. 
Comwell  V.  Wooley,  4  Abb.  Pr.  (N.  S.)  40;  Caw  v.  Eobertson, 
5  N.  T.  125. 

This  will  has  been  proven  by  the  unchallenged  evidence  of 
the  two  subscribing  witnesses.  The  codicil,  indorsed  thereon^ 
subscribed  by  the  two  principal  beneficiaries  named  in  the  will, 
has  not  been  oflfered  for  probate,  excepting  as  urged  by  the 
objections. 

I  have  come  to  the  conclusion  herein  that  in  order  to  obtain 
probate  of  this  will  it  is  not  necessary  for  the  proponents  to  offer 
and  establish  the  codicil;  and,  again,  if  it  were  necessary,  and 
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had  the  subscribing  witnesses  to  the  codicil  been  sworn  as  such, 
it  would  not  have  rendered  the  provision  for  their  benefit  in 
the  will  void. 

The  will  may  be  admitted  to  probate,  and  a  decree  is  allowed 
accordingly. 

Probate  decreed. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Lewis  G. 
Robinson,  and  Albebt  J.  Adams,  Jb.,  as  Executors  of  Ida 
Robinson,  Deceased. 

{Surrogates  Court,  New  York  County,  February,  1902.) 


LaoACT — When  Spscifio — ^Patmsnt  to  Infant — Cdumissions 

A  legacy  of  a  $25,000  mortgage  to  an  infant,  subject  to  a  life  estate 

I        in  its  income  to  the  testator's  widow,  is  specific,  the  legal  title,  subject 

to  the  life  estate,  passes  at  once  to  the  infant  and  on  the  death  of  the 

life  tenant  the  principal  may  properly  be  paid  the  infant,  without 

appointing  an  administrator  with  the  will  annexed  of  the  testator. 

Therefore  as  against  the  estate  of  the  life  tenant^  since  deceased, 

\        of  the  income  of  the  mortgage  and  who  was  also  the  testator's  resid- 

^        uary  legatee,  no  compensation  can  be  allowed  for  procuring  such  an 

appointment. 

Commissions  are  not  allowed  on  a  specific  legacy. 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of 
exeeutors. 

William  H.  Muman,  for  executors. 

Blumenthal,  Moss  &  Feiner,  for  Simon  Gallagher,  residuary 
leigatee. 

Thomas,  S. — The  legacy  of  the  mortgage  for  $25,000,  con- 
tained' in  the  will  of  Daniel  W.  Robinson,  to  Ida  R.  Adam?, 
subject  to  the  income  thereof  being  paid  to  his  wife  during  her 
life,  was  specific  and  not  general.  Walton  v.  Walton,  7  Johns. 
Ch.  268 ;  Crawford  v.  McCarthy,  159  If .  Y.  SI*.    The  legal 
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title  to  the  mortgage,  subject  to  the  life  interest  of  the  wife, 
passed  directly  from  the  testator  to  the  legatee,  it  appearing 
that  the  estate  of  the  testator  was  solvent  and  that  the  executrix 
did  not  have  any  title  based  upon  her  right  and  duty  to  provide 
for  payment  of  debts.  Blood  v.  Kane,  130  N.  Y.  514.  On 
the  death  of  the  widow,  who  was  ako  the  executrix  and  residu- 
*^ry  legatee,  and  whose  estate  is  now  being  administered,  the 
mortgage  could  properly  have  been  satisfied  by  payment  to  Ida 
R.  Adams.  The  fact  that  Ida  R  Adamis  was  then  an  infant, 
and  that  her  general  guardian  was  also  the  mortgagor,  did 
not  divest  the  title  of  the  security  out  o£  her,  or  make  it  legally 
necessary  to  have  an  administrator  with  the  will  annexed  of 
Daniel  W.  Robinson  appointed.  Such  appointment  was  not 
neces&ary  for  the  administration  of  the  estate  of  Daniel  W. 
Robinson,  and  no  compensation  for  procuring  it  can  be 
awarded  so  as  to  make  it  payable  out  of  assets  properly  eon- 
verted  by  the  deceased  executrix  to  her  own  use,  in  acordanoe 
with  her  rights  as  residuary  legatee.  The  legacy  of  the  mort- 
gage being  specific,  no  commissions  on  it  can  be  allowed.  Hall 
V.  Tryon,  1  Dem.  296.  The  claim  submitted  on  the  stipulated 
facts  is,  therefore,  disallowed. 
Decreed  accordingly. 


Matter  of  the  Probate  of  the  Will  of  Eliza  Jane  Evans, 

Deceased. 

(BurrogaWs  Court,  New  York  County,  February,  1902.) 

WHXr— TUTAliENTABT  CAPACITT — ^BeQUEST  TO  PARAMOUR,  TO  THE  EXCLU- 
SION OF  Helativbs. 

Although  a  teBtatriz  had  been  confined  in  insane  asylums  at  various 
times  between  1S88  and  1890  and  from  1898  to  her  death  in  1900,  and 
had  led  a  dissipated  life  from  1890  to  1898,  the  court  admitted  to  pro- 
bate a  will  made  by  her  in  1897  upon  proof  being  made  that  she  wa^ 
then  competent  to  execute  it  and  that  there  had  been  considerable  in- 
tenrals  when  she  was  competent  to  manage  her  own  business. 
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The  court  refused  to  reject  the  will  merely  because  the  principal 
beneficiary  was  her  paramour,  it  appearing  that  the  teatatrix  had 
upon  her  own  application  been  judicially  separated  from  her  hunband 
in  1892  and  that  her  will  gave  her  reasons  for  excluding  her  relatives 
from  benefit. 

Affirmed,  81  App.  Div.  636. 

Brooeedingfi  upon  probate  of  a  will. 

Blatchford  &  Slierman,  for  proponent. 
Christian  G.  Moritz,  for  contestants. 

Fitzgerald,  S. — ^Decedent  died  March  18,  1900,  at  the  age 
of  forty-seven,  leaving  a  considerable  estate  chiefly  realty, 
derived  from  her  father.  By  the  paper  presented  for  pn^te, 
after  providing  for  the  payment  of  certain  charitable  beqneets 
and  a  legacy  to  her  lawyer,  she  bestowed  the  entire  residue  of 
her  estate  upon  George  W.  Thurston.  Her  husband,  from 
whom  decedent  had  been  judicially  separated  in  1892  upon 
her  application,  and  certain  first  cousins  contest  the  probate 
of  the  paper  in  question  upon  the  usual  grounds.  The  testi- 
mony shows  that  the  decedent  had  been  estranged  from  her 
relatives  for  many  years,  and  that  her  testamentary  intentions, 
which  were  from  time  to  time  varied  as  the  objects  of  her 
regard  succeeded  one  another,  disclosed  one  dominant  design, 
that  her  relatives  should  receive  no  part  of  her  property.  This 
intention  on  her  part  was  consistently  maintained,  and  from 
her  standpoint  it  was  not  without  justification.  As  to  the 
provisions  of  the  will,  considered  in  themselves,  I  am  unable 
to  perceive  that  they  are  of  such  a  character  as  to  indicate  a 
lack  of  comprehension  on  the  part  of  the  deceased  of  their  scope 
or  meaning  or  effect.  The  chief  object  of  her  bounty  may  have 
been  her  paramour,  but  he  seems  to  have  been  the  only  one  to 
whom  she  dung  during  the  latter  years  of  her  life.  When  she 
had  been  forsaken  by  her  relatives  he  cared  for  her  and  did 
what  he  could  to  administer  to  her  comfort  and  alleviate  her 
condition.    When  exhausted,  dejected,  or  ill  from  her  repeated 
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dissipations  and  debauches,  he  nursed  her,  attended  ix>  her 
waniifi,  and  her  gratitude  for  his  attention  and  services  might 
very  well  have  found  expression  in  a  testamentary  disposition 
in  his  favor.  In  1888,  the  earliest  period  respecting  which  any 
information  is  disclosed  concerning  the  history  of  the  decedent, 
she  is  found  living  with  her  husband  in  this  city.  In  August 
of  that  year  she  was  committed  to  the  institution  for  the  insane 
on  BlackwelPs  Island  by  Judge  Ehrlich  upon  the  certificate 
of  two  well  known  physicians.  In  September  she  was  dis- 
charged improved  and  intrusted  to  the  custody  of  her  cousin, 
Mary  A.  Burt,  who  signed  the  customary  statement  that  the 
discharge  was  contrary  to  the  advice  of  the  physicians  and  that 
she  assumed  the  responsibility  of  the  discharge.  In  the  fol- 
lowing November  she  was  committed  to  the  Hudson  River 
Hospital  at  Poughkeepsie  by  the  county  judge  of  Westchester 
county,  from  which  she  was  discharged  improved  in  January, 
1889.  In  the  fall  of  the  same  year  she  was  again  committed 
to  the  asylum  at  Middletown  by  Judge  McAdam,  whence  she 
was  discharged  recovered  in  July,  1890.  From  this  time  until 
February,  1898,  she  does  not  appear  to  have  been  confined  in 
any  institution.  After  her  departure  from  Middletown  she 
lived  with  Mrs.  Fox  until  the  early  part  of  February,  1891. 
Her  father  died  in  1892,  and  she  became  possessed  of  his  en- 
tire estate  and  acted  as  executrix  of  his  will.  In  this  year  she 
brought  suit  in  the  Supreme  Court  against  her  husband  and  ob- 
tained a  decree  of  separation.  She  appeared  in  this  trial  and 
testified.  During  the  year  1893  we  learn  of  her  interviews  with 
her  attorney,  Mr.  Hitchings,  whose  client  she  remained  for 
fifteen  months.  In  July  of  that  year  he  drew  her  will  from 
memoranda  furnished  bv  her.  This  instrument  recited  her  rea- 
sons  for  omitting  her  relatives  in  her  testamentary  dispositions. 
In  October  of  this  year  she  moved  to  the  house  in  One  Hun- 
dred and  Thirteenth  street.  It  was  while  here  that  her  inter- 
course with  Jordan  commenced.     While  here  we  observe  her 
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unconventional  manner  of  forming  new  acquaintances  in  her 
introduction  of  the  old  gentleman  to  her  apartments.  While- 
she  had  this  house,  some  time  in  the  spring  of  1895,  Thurston 
first  appears  upon  the  scene.  She  met  him  upon  the  train  com- 
ing from  Bosfton.  He  was  a  porter  on  one  of  the  parlor  cars. 
She  was  ill,  and  he  treated  her  kindly.  She  gave  him  her  card 
containing  her  address,  and  invited  him  to  call  upon  her.  He 
gave  her  his  address.  She  afterwards  sent  the  jani tress  to- 
the  depot  to  find  Thurston,  and  being  unsuccessful,  sent  again. 
A  few  days  later  she  renewed  her  efforts  to  find  him,  succeeded^ 
and  from  that  time  he  was  a  frequent  visitor  at  her  apartments. 
In  1896  she  went  to  live  with  Mrs.  Hassard,  who  occupied  a 
boarding  house  at  No.  148  West  Forty-third  street.  From  there 
she  went  to  a  flat,  No.  447  West  Forty-third  street,  which  she 
occupied  till  her  removal  to  Bellevue  in  February,  1898.  In 
December,  1896,  she  executed  a  deed  of  trust  to  Thurston  of  all 
her  property.  During  the  summer  of  1897  she  took  a  trip  of 
about  six  weeks  to  Buffalo  and  Niagara  Falls  in  company  with 
Thurston.  Shortly  after  her  return  she  sent  the  janitor  to 
Boston  after  Thurston  to  get  him  to  return,  which  he  did.  On 
October  twenty-third  of  thii^  year  the  instniment  offered  for 
probate  was  executed.  In  Februai^y,  1898,  she  was  committed 
to  Bellevue  Hospital,  and  afterwards  to  the  Rivercrest  Sani- 
tarium by  Judge  Bischoff,  where  s-he  died  in  1900.  A  detailed 
statement  of  the  incidents  related  by  the  witnesses  to  illustrate 
her  mode  of  life  and  her  habits  at  these  different  periods  would 
serve  no  useful  purpose.  Sufiice  it  to  say  that  they  present  a 
spectacle  which  is  anything  but  edifying  or  agreeable.  And  yet, 
despite  all  the  excesses,  the  dissipation  and  the  irregularities  of 
life  and  conduct  which  marked  her  career  from  the  time  of  her 
removal  from  Middletown  Asylum  until  her  commitment  in 
February,  1898,  to  Bellevue  Hospital,  there  were  during  thj^t 
period  frequent  and  not  inconsiderable  intervals  when  she  was 
entirely  capable  of  intelligently  transacting  business,  managing 
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her  own  affairs  or  executing  a  will.  The  cases  have  gone  to  an 
extreme  point  in  sustaining  testamentary  dispositions  of  pmp- 
erty  made  by  chronic  victims  of  the  excessive  use  of  alcohol, 
where  it  is  shown  that  at  the  time  of  the  execution  of  the  will 
the  testator  was  not  so  overcome  by  drunkenness  as  to  be  unable 
to  comprehend  the  nature  and  effect  of  the  instrument  and  its 
provisions,  or  to  exercise  his  volition  with  adequate  freedom  and 
strength.  The  formal  proof  as  to  the  mental  condition  of  the 
decedent  at  the  time  of  the  execution  of  the  paper  in  question, 
together  with  the  other  proof  upon  the  same  subject  deduced 
from  the  evidence  as  to  her  mental  state  both  before  and  after 
that  event,  afford  sufBcient  ground  for  concluding  that  at  such 
time  the  mental  faculties  of  the  decedent  were  not  so  impaired 
as  to  render  her  incompetent  to  make  a  will.  As  to  the  claim 
that  the  decedent  was  under  restraint  and  was  unduly  influ- 
enced to  execute  the  paper  in  question,  there  is  no  sufficient 
evidence  to  support  it.  It  must,  therefore,  be  admitted  to  pro- 
bate as  the  will  of  the  decedent. 
Probate  decreed. 


Matter  of  the  Appraisal  for  Taxation,  under  the  Taxable  Tran.**- 
fer  Law  for  the  Estate  of  Amelia  N".  Babcock,  Deceased. 

{Surroffaie's  Court,  Delaware  County,  March,  1902.) 

TMAVBtnt  Tax — RBicAiin>EB  Nor  Pbeseiitly  Taxable  Where  the  Life 
TtaxAwr  is  at  Libbbtt  to  Use  thb  Pbikcipail. 

No  transfer  tax  can  presently  be  imposed  upon  the  remainder  after 
a  bequest  by  a  testatrix  giving  "  to  my  brother  William  E.  Brown  the 
use  during  his  life  of  all  the  personal  property  of  which  I  may  die 
seized,  and  if  the  use  thereof  is  not  sufficient  to  suitably  clothe,  care 
for  and  maintain  him  then  he  is  to  have  and  use  as  much  of  the 
principal  thereof  as  is  necessary"  as  it  cannot  be  determined  until 
his  death  bow  much  of  the  principal  he  will  use  and  therefore  the 
clear  market  value  of  the  property  transferred  to  the  remaindermen 
cannot  now  be  ascertained. 

Affirmed,  81  App.  Div.  645. 
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Appeal  by  William  E.  Brown,  individually  and  as  executor 
of  the  last  will  and  testament  of  Amelia  N.  Babcock,  deoeased, 
from  the  assessment  made  and  filed  herein,  and  ako  from  the 
order  and  decree  of  the  surrogate  of  the  county  of  Delaware, 
confirming  the  appraisement  and  fixing  a  transfer  tax  upon  the 
property  bequeathed  and  devised  by  the  testatrix  contingently 
to  strangers  or  collateral  relatives  of  the  husband  of  the  de- 
ceased. 

Ourtiss,  Arms  &  Eeenan,  for  appellant. 
Bama  Johnson,  for  Oomptroller. 

Quant,  S. — The  testatrix  by  her  will,  after  making  certain 
specific  bequests,  makes  the  following  bequest : 

"  Third,  I  give,  devise  and  bequeath  to  my  brother,  William 
E.  Brown,  the  use  during  his  life  of  all  the  personal  property 
of  which  I  may  die  seized,  and  if  the  use  thereof  is  not  suffici- 
ent to  suitably  clothe,  care  for  and  maintain  him  then  he  is  to 
have  and  use  as  much  of  the  principal  thereof  as  is  necessary. 

"  Fourth.  After  the  decease  of  my  brother,  W.  E.  Brown,  if 
there  remains  unused  by  him  any  of  the  personal  property,  I 
give,  devise  and  bequeath  the  same  as  follows :  " 

Then  follow  the  names  of  strangers  and  nieces  and  nephews 
of  the  testatrix's  husband. 

The  question  here  presented  is,  should  any  tax  be  assessed 
and  collected  at  the  present  time  from  the  interests  given  by  this 
will  to  the  remaindermen  in  view  of  the  power  given  by  the 
will  to  the  brother  to  have  and  use  as  much  of  the  principal  as 
is  necessary  to  suitably  clothe,  care  for  and  maintain  him, 
which  may  take  the  greater  part  or  all  of  the  estate. 

Brior  to  the  passage  of  chapter  76,  Laws  of  1899,  the  rule 
with  reference  to  taxing  this  class  of  contingent  interests  given 
by  wills,  which  may  or  may  not  become  vested,  depending  upon 
the  chance  of  uncertain  future  events,  has  been  to  postpone 
taxation  of  such  interests  until  the  contingency  is  settled  and 
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the  clear  market  value  of  the  property  transferred  can  be  as- 
certained and  determined.  Matter  of  Cager,  111  N.  Y.  343; 
Matter  of  Curtie,  142  id.  219 ;  Matter  of  Eooeevelt,  143  id. 
120;  Matter  of  Hoffman,  id.  37;  Matter  of  Westum,  152  id. 
93.  This  rule  is  in  my  opinion  controlling  in  this  case,  unless 
the  Legislature,  by  chapter  76,  Laws  of  1899,  amending  section 
230  of  the  Taxable  Transfer  Laws,  has  changed  tibe  time  of  ap- 
praising and  taxing  such  interests  by  requiring  the  same  to  be 
immediately  appraised  and  assessed  and  the  tax  paid  by  the 
executor. 

The  attorney  for  the  Comptroller  contends  that  4he  interests 
given  by  the  will  of  the  testatrix  in  the  fourth  clause  should  be 
immediately  appraised,  assessed,  and  the  tax  paid  under  the  fol- 
lowing clause  of  section  230,  as  amended  by  chapter  76,  Laws 
of  1899.  "  When  property  is  transferred  in  trust  or 'otherwise, 
and  the  rights,  interests  or  estates  of  the  transferees  are  de- 
pendent upon  contingencies  or  conditions  whereby  tihey  may  be 
wholly  or  in  part  created,  defeated,  extended  or  abridged,  a  tax 
shall  be  imposed  upon  said  transfer  at  the  highest  rate  which, 
on  the  happening  of  any  of  the  said  contingencies  or  conditions, 
would  be  possible  under  the  provisions  of  lliis  article,  and  such 
tax  *  ♦  ♦  shall  be  due  and  payable  forthwith  out  of  the 
property  transferred." 

Section  222  of  the  Taxable  Transfer  Law  provides  that  "  All 
taxes  imposed  by  this  article  shall  be  due  and  payable  at  the 
time  of  the  transfer;  provided,  however,  that  taxes  upon  the 
transfer  of  any  estate,  property  or  interest  therein  limited,  con- 
ditioned, dependent  or  determinable  upon  the  happeijing  of  any 
contingency  or  future  event  by  reason  of  which  the  fair  market 
value  thereof  cannot  be  ascertained  at  ihe  time  of  the  transfer, 
as  herein  provided  shall  accrue  and  -be  due  and  payable  when 
the  persons  or  corporations  beneficially  entitled  thereto  shall 
come  into  actual  possession  or  enjoyment  thereof." 

There  is  nothing  in  the  amendment  of  section  230  by  chapter 


524     SURROGATE'S  COURT  REPORTS. 

76  of  lihe  Laws  of  1899,  indicating  an  intention  to  repeal  op 
limit  section  222  respecting  the  appraisement  of  this  class  of 
conditional  transfers.  The  section  as  amended  contains  a  clause 
indicating  that  the  Legislature  did  not  expect  all  taxable  es- 
tates could  be  appraised  immediately  upon  this  transfer,  to  wit : 
"  Whenever  a  transfer  of  property  is  made,  upon  which  there 
is,  or  in  any  contingency  there  may  be,  a  tax  imposed,  such 
property  shall  be  appraised  at  its  clear  market  value  immedi- 
ately upon  such  transfer,  or  as  soon  thereafter  as  practicable."' 
This  provision  clearly  contemplates  that  there  may  be  case^^ 
where  it  would  be  impracticable  to  appraise  the  property  im- 
mediately upon  the  transfer.  The  term  "  or  as  soon  thereafter 
as  practicable  "  was  evidently  embodied  in  the  act  for  a  pur- 
pose, and  I  can  conceive  of  no  purpose  it  could  serve  unless  it 
was  intended  to  postpone  the  time  of  the  appraisal  and  assess- 
ment of  estates  of  this  character  until  such  time  as  the  clear 
market  value  of  the  estate  transferred  could  be  ascertained  and 
determined. 

The  language  of  the  amendment  relied  upon  by  the  respond- 
ent, "  and  such  tax  shall  be  due  and  payable  forthwith  out  of 
the  property  transferred,"  does  not  necessarily  mean  that  the 
property  transferred  shall  be  immediately  appraised  and  as- 
sessed in  cases  where  the  clear  market  value  cannot  be  ascer- 
tained and  determined.  Nor  does  it  mean  that  the  tax  shall  be 
due  and  payable  forthwith  "  out  of  the  property  transferred," 
before  the  property  transferred  is  appraised  and  the  amount  of 
the  tax  ascertained  and  determined.  In  this  case  the  clear 
market  value  of  the  property  transferred  cannot  be  ascertained 
until  the  death  of  William  E.  Brown.  To  tax  the  estate  at  the 
present  time  would  be,  in  the  event  nothing  should  ultimately 
pass  to  the  remaindermen,  imposing  a  tax  upon  the  property 
and  not  upon  the  transfer,  in  direct  conflict  with  the  whole 
theory  of  the  transfer  tax. 

The  case  is  similar  in  principle  to  those  in  which  the  court 
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las  applied  the  rule^  that  cases  of  future  contingent  interests 
given  by  will  which  might  not  become  vested^  and  also  cases 
where,  although  there  may  have  been  a  technical  vesting  of  a 
future  estate,  the  estate  was  liable  to  be  divested  before  it  came 
into  actual  enjoyment  of  the  persons  beneficially  entitled 
thereto,  the  appraisal  should  be  postponed  until  the  dear  market 
value  of  the  property  transferred  can  be  ascertained.  Matter 
of  Curtis ;  Matter  of  Boosevelt ;  Matter  of  Hoffman,  supra. 

In  Matter  of  Cager,  supra.  Judge  Ruger  says:  '^  When  the 
present  value  of  property,  which  is  devised  to  one  with  a  limi- 
tation over  to  others,  upon  the  happening  of  some  event  which 
may  or  may  not  occur,  can  be  ascertained,  then  a  ground  upon 
which  an  approximate  estimate  of  the  value  of  the  ultimate 
devise  appears,  and  it  may  be  made;  but  when  the  question  as 
to  whether  any  property  at  all  shall  pass  under  the  limitation 
over,  and,  if  so,  how  much,  depends  upon  the  will  of  the  first 
taker,  we  are  unable  to  see  any  rule  by  which  such  value  can 
be  determined.''  In  this  case  the  appraisal  was  postponed 
until  such  time  as  the  value  of  the  property  transferred  could 
be  ascertained. 

In  Matter  of  Roosevelt,  supra.  Judge  Bartlett  says:  "  It  is 
not  to  be  assumed  ibat  the  legislature  intended  to  compel  the 
citizen  to  pay  a  tax  upon  an  interest  he  may  never  receive,  and 
the  reasonable  construction  of  this  statute  leads  to  no  such 
unjust  result." 

In  Matter  of  Curtis,  supra.  Finch,  J,,  says :  "  If  that  techni- 
cal vesting  be  admitted,  what  so  passed  was  rather  a  theoretical 
possibility  than  a  tangible  realty,  for  the  life  estate  was  in  the 
trustee  of  lihe  daughters  carrying  the  whole  beneficial  use; 
there  was  no  power  over  it  in  the  contingent  remain-derman ; 
and  the  nominal  and  technical  fee  might  never  become  a  tax- 
able estate.  It  was  never  intended  by  the  law  to  tax  a  theory 
having  no  real  substance  behind  it" 

In  Matter  of  Hoffman,  supra,  the  court  held  "  that  mere 
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possibilities  or  chances  of  the  acquisition  of  properly  including 
not  only  contingent  estates,  but  also  estates  technically  vested, 
but  liable  to  be  divested  were  not  liable  to  taxation  until  the 
contingencies  had  passed  or  been  fulfilled,  and  the  ri^t  to 
succeed  to  property  become  certain  and  absolute,  and  the  tax 
ought  not  to  be  imposed  until  events  make  it  certain  that  there 
is  a  beneficial  transfer  of  property  to  the  beneficiary."  The 
same  doctrine  is  recognized  in  Matter  of  Dows,  167  N.  Y.  227. 
An  order  may  be  entered  vacating  and  setting  aside  the  order 
assessing  the  tax  herein,  and  the  time  for  appraising  and  assess- 
ing the  tax  upon  tiie  interest  transferred  by  the  will  of  Amelia 
IT.  Baboock  may  be  postponed  until  such  time  as  the  clear 
market  value  can  be  ascertained  and  determined. 


Matter  of  the  Transfer  Tax  upon  the  Estate  of  Chables 

MiiXBB,  Deceased. 

{Surrogate's  Court,  Dutchess  County,  March,  1902.) 
Tbansvkb  Tax — ^Tbust  Inbtbuicent  Hkld  to  Amount  to  a  Gift  in  Cox- 

TEMPIiATION  OF  DeATH — ^InSTBUMENTB  WhEN   READ  ToGETHEB. 

Where  a  testator  eight  years  before  his  death  transferred  in  writ- 
ing to  a  woman,  whom  he  subsequently  married,  certain  stock  nomi- 
nally as  a  provision  for  her  benefit  and  she  on  the  next  day  by  an 
agreement,  executed  by  both  upon  the  consideration  of  intended  inter- 
marriage, transferred  the  same  stock  to  him  upon  the  trust,  that 
he  migiit  invest  and  reinvest  it  subject  to  her  approval,  that  both 
should  enjoy  the  income  during  their  joint  lives,  that  the  trust  should 
end  upon  the  death  of  either  and  that  the  survivor  should  take  abso- 
lutely, the  court  considered  that  both  instruuLents  must  be  read  to- 
gether as  executed  practically  in  the  same  transaction,  that  together 
they  constituted  a  gift  made  in  contemplation  of  the  death  of  the 
testator,  that  the  stock  was  taxable  on  its  transfer  to  his  widow,  and 
that  the  fact  that  he  had  recited  in  his  will  that  he  held  the  stock 

I  in  trust  for  her,  that  he  reaffirmed  the  original  transfer  to  her  and 
gave  her  any  interest  he  miglit  have  in  the  stock,  or  in  the  money  a» 

T        invested^  could  not  affect  the  ruling. 

I  Beversed,  77  App.  Div.  473. 


MATTER  OF  MILLER.  527 

Proceedings  under  the  Taxable  Transfer  Act. 

WilKam  Morgan  Lee,  for  State  Comptroller. 
H.  H.  Vian  Cleef  (F.  R.  Kellogg,  of  counsel),  for  Gertrude 
B.  Miller. 

H0T8TSADT,  S. —  Charles  Miller,  who  was  a  resident  of 
Dutchess  county,  died  April  19,  1901,  and  left  surviving  his 
widow,  Gtertrude  B.  Miller,  and  six  children.  His  will  was  ad- 
mitted to  probate  in  this  court  June  11,  1901.  A  petition  for 
the  designation  of  an  appraiser  under  the  taxable  transfer  act 
was  filed  and  the  former  surrogate  made  an  order  designating 
the  county  treasurer  who  heard  the  proofs  of  the  parties  and 
made  a  report  fixing  the  aggregate  value  of  the  legacies  ax 
$588,445,  and  the  surrogate  made  an  order  October  11,  1901, 
adjudging  the  tax  at  $5,424.45.  This  order  recites  that  it  is 
made  subject  to  the  right  of  the  Comptroller  to  claim  that  the 
2,000  shares  of  stock  mentioned  in  the  second  clause  of  the  will 
are  subject  to  the  tax,  which  should  be  heard  on  motion  in  this 
court.  The  stock  referred  to  is  preferred  stock  of  the  Phoenix 
Horseshoe  Company,  appraised  at  ninety. 

A  written  agreement  was  entered  into  April  7,  1893,  between 
Charles  Miller  and  Gertrude  B.  Tefft,  which  aftfer  reciting  that 
ai  marriage  between  the  parties  was  about  to  take  place  and  that 
Mr.  Miller  desired  to  make  a  pecuniary  provision  for  the 
benefit  of  his  intended  wife,  transfers  to  her  the  stock  referred 
to,  in  consideration  "of  the  premises."  Charles  Miller  alone 
signed  this  agreement. 

On  the  following  day,  April  8,  1893,  by  an  agreement  made 
in  duplicate  and  executed  by  Charles  Miller  and  Gertrude  B. 
Tefft,  reciting  a  consideration  of  intended  intermarriage  and 
the  sum  of  one  dollar,  Gtertrude  B.  Tefft  transferred  the  same 
stock  to  Charles  Miller,  his  legal  representatives  and  assigns 
forever,  subject  to  a  trust  "  to  invest  and  reinvest  the  same  in 
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the  purchase  of  real  or  personal  property  and  to  change  the  in- 
vestments las  he  may  in  his  discretion,  subject  to  the  approval 
of  said  party  of  the  first  part,  think  advantageous,  free  from 
any  limitations  or  restrictions  prescribed  by  law  relative  to  the 
kind  of  investments  allowed  for  trust  funds  and  to  receive,  ap- 
propriate and  apply  to  the  mutual  use  of  the  parties  to  these 
presents  the  interest  and  income  larising  therefrom  during  the 
joint  lives  of  said  parties."  This  agreement  further  provides 
that  upon  the  death  of  either  of  the  parties  the  trust  thereby 
created  shall  cease  and  terminate.  In  case  of  the  death  of  Oert- 
rude  B.  Tefft  leaving  Charles  Miller  surviving  the  stock  or  in- 
vestments representing  it  "  shall  thereupon  become  and  be  the 
absolute  property  of  the  party  of  the  second  part  (Mr.  Miller) 
freed  from  all  trusts  and  conditions."  It  also  provides  that  in 
case  Mr.  Miller  dies  first  then  the  investment  "  shall  revert 
to  the  said  first  party  (Gertrude  B.  Tefft),  and  she  hereby 
reserves  the  same  in  that  event  to  herself  in  absolute  ownership 
free  from  all  trusts  and  conditions  whatsoever." 

Mr.  Miller  accepted  the  trust  and  on  April  8,  1893,  the  same 
day  of  the  execution  of  the  last  agreement,  but  subsequent  to  its 
execution,  the  parties  to  these  agreements  were  married. 

The  second  clause  of  Mr.  Miller's  will  reads :  '^  Whereas,  I 
have  heretofore  set  apart  and  transferred  to  my  wife  Grertrude 
Benchley  Miller,  2,000  shares  of  the  capital  stock  of  the  Phoenix 
Horseshoe  Company  of  Illinois,  of  the  par  value  of  $200,000, 
which  stock  I  now  hold  under  a  certain  deed  of  trust  executed 
by  my  said  wife  to  me,  bearing  date  the  7th  day  of  April,  1893, 
I  do  hereby  reaffirm  the  said  transfer  and  do  give  and  bequeath 
all  the  right,  title  and  interest  I  may  have  if  any  in  and  to  all 
the  property  in  which  the  same  miay  stand  invested  under  the 
said  trust  deed  at  the  time  of  my  death,  to  my  said  wife  abso- 
lutely." 

The  coimsel  for  the  Comptroller  contends  that  the  agree- 
ments should  be  read  together  and  construed  as  the  act  of  Mr. 
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Miller,  placing  his  property  in  trust  with  the  intention  of 
suspending  possession  or  enjoyment  by  his  intended  wife  abso- 
lutely until  at  or  after  his  death  and,  therefore,  the  transfer 
took  effect  in  possession  and  enjoyment  at  the  time  of  his  death 
and  is  taxable. 

The  counsel  for  Mrs.  Miller  assume  the  position  that  the 
parties  did  not  contemplate  the  second  agreement  when  the  first 
was  made;  that  the  second  agreement  was  an  afterthought;  that 
Mr.  Miller  made  an  absolute  transfer  to  his  intended  wife  in 
consideration  of  marriage  and  that  Gertrude  B.  Tefft  before  the 
consideration  had  been  consummated  by  marriage,  transferred 
her  own  property  to  her  intended  husband  in  trust  for  their 
joint  benefit.  It  is  also  contended  in  her  behalf  that  neither 
transfer  was  made  in  contemplation  of  death  and  that  both 
being  made  for  a  valuable  consideration  no  transfer  was  made 
which  is  taxable. 

"No  evidence  as  to  the  intent  of  the  parties  is  presented  except 
such  as  is  contained  in  the  agreements  and  in  the  will  of  Charles 
Miller. 

It  is  evident  to  me  that  the  agreements  were  drawn  with  a 
view  to  the  situation  that  has  since  arisen. 

The  evidence  of  the  second  agreement  being  contemplated 
when  the  first  was  executed,  so  far  as  the  instruments  them- 
selves furnish,  is  their  proximity  of  execution ;  the  transfer  of 
precisely  the  same  property  for  the  same  consideration. 

It  may  be  reasonably  inferred  from  the  character  of  the  prop- 
ertv  that  Mr.  Miller  would  be  disinclined  to  divest  himself  of 
all  authority  over  it  and  not  only  lose  the  value  of  its  influence 
to  him  as  a  stockholder  but  make  it  possible  for  it  to  pass  into 
the  hands  of  those  who  might  antagonize  his  interests. 

Irrespective  of  this  evidence  and  inference  I  am  unable  tc* 
supply  any  reason  for  the  execution  of  the  second  agreement 
before  the  consideration  for  the  first  had  become  operative,  if 
the  second  was  not  in  contemplation  when  the  first  was  executed. 

PA 
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Certainly  the  lapse  of  a  few  hours  l)etween  their  eKeoution,  if 
such  is  the  fact;  will  not  suffice  to  defeat  the  legislative  intent 
to  apply  a  tax  to  transfers  of  personal  property  made  in  oou- 
templation  of  death  or  intended  to  take  effect  in  possession  or 
enjoyment  at  or  after  such  death. 

The  provision  in  the  will  indicates  that  the  testator  did  not 
intend  to  divest  himself  of  the  rights  of  ownership^  possession 
and  enjoyment  which  must  pass  by  a  transfer  to  take  it  without 
the  scope  of  the  act.  If  taxation  under  this  act  could  be  avoided 
by  such  a  transaction  and  the  ori^nal  owner  still  be  vested  with 
all  the  ri^ts  of  ownership  and  benefit  as  those  granted  by  the 
second  agreement  then  an  easy  avenue  of  escape  is  provided 
which  I  have  decided  not  to  inaugurate. 

While  intended  intermarriage  may  be  a  sufficient  considera- 
tion to  remove  an  absolute  transfer  from  the  operation  of  the 
act;  it  does  not,  in  my  judgment,  eliminate  a  transaction  of  this 
character,  the  agreements  being  construed  together  and  the  orig- 
inal grantor  retaining  substantially  all  the  elements  of  owner- 
ship and  participating  in  the  benefits  derived  from  it. 

The  approval  of  his  wife  as  to  his  administration  of  the  prop- 
erty is,  in  my  judgment,  a  limitation  calculated  more  to  serve 
an  emergency  like  the  present  one  than  for  her  protection 
against  any  unwise  handling  of  the  stock  or  against  imprudent 
investment 

The  cases  where  transfers  for  valuable  considerations  have 
been  held  to  be  not  taxable,  have  no  application  to  the  present 
case,  as  they  were  absolute  and  the  grantor  reserved  none  of  the 
powers  of  ownership. 

The  rule  is  well  settled  that  two  contemporaneous  writings 
between  the  same  parties,  upon  the  same  subject-matter,  con- 
veying the  same  property  and  for  the  same  consideration,  may 
be  construed  as  one  paper,  and  the  fact  that  one  is  dated  after 
the  other  can  make  no  difference.  Knowles  v.  Toone,  96  N.  Y. 
536;  Treadwell  v.  Archer,  76  id.  196;  Rogers  v.  Smith,  47  id. 
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324 ;  Draper  v.  Snow,  20  id.  331.  The  use  of  the  words  "  same 
time  "  means  the  time  of  the  contract,  whether  it  was  consum- 
mated after  one  day  or  more  of  negotiation.  First  N".  Bank 
V.  Hurlbut,  22  Hun.  310.  The  similarity  of  the  essential  parts 
of  the  two  instruments  and  the  purpose  of  their  execution  bring 
them  within  the  rule  of  these  cases. 

Beading  the  agreements  together  brings  the  case,  in  my  judg- 
ment, within  the  principles  applied  recently  by  the  Court  of 
Appeals  to  oases  where  transfers  of  property  have  been  made  to 
trustees  and  where  certain  elements  of  ownership  have  been 
retained  by  the  grantor. 

In  Matter  of  Green,  153  N.  T.  223,  the  Court  of  Appeals 
held  that  where  property  was  transferred  to  a  trustee  to  ooUect 
the  income  and  apply  the  same  to  grantor's  use  for  life  and  after 
grantor's  death  to  distribute  the  property  among  designated 
remaindermen,  the  transfer  took  effect  at  the  death  of  the 
grantor.  The  trust  agreement  in  this  case  reserved  to  the 
grantor  the  power  to  modify  the  instrument  with  the  consent 
of  the  trustee  and  to  appoint  a  successor  in  case  of  death. 

In  Matter  of  Bostwick,  160  N.  T.  489,  the  Court  of  Appeals 
again  held  that  a  trust  deed  did  not  constitute  an  absolute  trans- 
fer of  the  grantor's  property  during  his  life,  so  as  to  exempt 
the  transfer  from  taxation  under  the  Taxable  Transfer  Act, 
where  the  grantor  reserved  power  to  direct  payment  of  incomo 
to  himself  during  life  or  to  such  other  persons  than  the  benefi- 
ciaries as  he  might  designate  in  writing;  to  withdraw  the  se« 
curities  constituting  the  trust  fund  and  substitute  others;  to 
alter  and  amend  the  trust  and  add  property  thereto  and  to 
terminate  the  trust  on  notice.  In  the  decision  in  this  case  the 
court  says  the  limit  was  reached  in  the  Masury  case,  159  N.  Y. 
532,  and  that  the  court  may  have  gone  too  far  in  generally 
affirming  that  decision,  and  if  the  trust  transfers  were  held  to 
be  without  the  operation  of  the  act  too  dangerous  a  latitude  of 
action  would  be  permitted  to  persons  who  desired  to  evade  its 
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provisions  by  some  technical  transfer  which  would  still  leave  the 
substantial  rights  of  ownership  in  the  donor. 

There  is  not  in  this  case,  according  to  my  view,  evidence  of 
an  intention  to  transfer  at  the  date  of  the  transfer  agreements, 
the  absolute  right  and  enjoyment  which  a  completed  gift  carries, 
as  the  cases  hold  there  should  be,  but  that  the  gift  or  transfer 
was  made  as  an  assurance  to  the  intended  wife  that  she  would 
be  amply  provided  for  at  the  death  of  the  grantor  if  she  sur- 
vided  him.  His  death  was  the  event  which  made  the  transfer 
complete  and  effective  and  the  clause  in  his  will  indicates  to 
me  that  he  likewise  regarded  it 

It  is,  therefore,  my  opinion  that  the  gift  was  made  in  con- 
templation of  the  death  of  the  grantor  and  was  not  intended  to 
take  effect  in  possession  of  enjoyment  until  at  or  after  his 
death. 

The  fund  not  included  in  the  report  of  the  appraiser,  consist- 
ing of  the  2,000  shares  of  stock  referred  to,  or  its  equivalent,  is 
subject  to  a  tax  of  one  per  cent 

Decreed  accordingly. 


Matter  of  the  Estate  of  James  Hembuby,  Deceased. 

(Surrogate's  Court,  Kings  County,  March,  ld02.) 

SUBBOOATB'S  CotJBT — ^INVENTOBY— Wn)OW'S  EXEMPTION  UnDBB  OoDB  C.  P., 

§  2713,  SUBD.  4. 

Where  a  man  dies  leaving  a  widow,  but  none  of  the  articles  speci- 
fied in  Code  C.  P.,  S  2713,  subd.  4,  she  is  entitled  to  $150  in  lieu  thereof 
and  this  although  the  appraisers  have  allowed  her  $200  under  subd.  3 
of  said  section  and  $160  under  subd.  5,  because  there  were  no  such 
articles  as  are  enumerated  in  these  latter  subdivisions. 

Proceedings  upon  the  judicial  settlement  of  the  account  of  an 
executor. 
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Thomas  C.  Pilsworth,  for  executor. 
Steele,  De  Priese  &  Frothingham,  for  Agnes  Hembury. 
Arthur  A-  Michell,  for  Elizabeth  Wakefield,  Mary  Ann  Lees 
and  Prank  Hembury. 

Chuboh,  S. — ^The  question  arises  as  to  the  extent  of  the 
widow^8  exemption  under  section  2713  of  the  Code,  and  what 
amount  in  cash  shall  be  allowed  the  widow  where  the  deceased 
did  not  leave  the  specific  property  referred  to  in  that  section. 

It  appears  the  appraisers  have  allowed  $200  under  sub- 
division 3  of  this  section'  and  $150  under  subdivision  5  of  this 
section;  this  is  not  objected  to,  but  an  allowance  of  $150  under 
subdivision  4  is  objected  to.  The  object  of  this  statute  was  to 
give  a  special  relief  to  a  widow  and  is  entitled  to  a  liberal  con- 
struction, and  where  the  deceased  did  not  leave  the  specific 
articles  referred  to  in  the  statute  then  the  widow  should  be 
entitled  to  an  equivalent  in  cash.  Matter  of  Williams,  31  App. 
Div.  617. 

Counsel  concede  this  is  so,  but  say  that  this  reasoning  doe!> 
not  apply  to  the  articles  mentioned  in  subdivision  4  of  this  sec- 
tion. I  am  unable  to  see  the  force  of  this  reasoning.  The 
articles  referred  to  in  subdivision  4  were  not  to  be  taken  in  the 
alternative  of  anything  else  provided  for;  on  the  contrary,  if 
the  deceased  left  the  peculiar  personal  property  provided  in  this 
section  the  widow  would  have  received  $150  worth  of  the  same 
in  addition  to  the  specific  property  mentioned  in  subdivision 
3,  and  the  $150  worth  of  property  provided  for  by  subdivision  5. 

There  being  no  such  specific  property  she  is  entitled  to  the 
value  of  the  same  in  cash,  viz. :    One  hundred  and  fifty  dollars. 

Motion  granted. 


t..r: 
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Matter  of  the  Judidal  Settlement  of  the  Aooount  of  William 
B.  Davenpobt,  Public  Administpator  of  the  County  ot 
Kings,  as  Administrator  of  the  Goods,  Chattels,  and  Credits^ 
which  were  of  John  Hebb,  Deceased. 

{8urrogat€*8  Court,  Kings  County,  March,  1902.) 

Eyn>ENGB — ^Pbesumption  or  Death  Whebb  Absence  is  Unexplained. 

Where  a  public  administrator  preeents  his  accounts  as  adminis* 
trator  of  a  deceased  person  who  disappeared  in  1873  in  a  manner  unex- 
plained there  is  no  presimiption  that  he  died  until  seven  years  after 
his  disappearance  and  therefore  the  representatiTCs  of  a  married  sis- 
ter, who  died  in  1876  without  issue  and  whose  husband  subsequently 
died,  can  take  no  interest  in  the  estate  of  the  person  who  disappeared 
as  against  a  sole  surviving  brother  and  next  of  kin. 

Proceedings  upon  the  judicial  settlement  of  the  account  of 
the  public  administrator  of  the  county  of  Kings. 

Frederick  H.  Chase,  for  William  B.  Davenport,  Public 
Administrator. 

Nicholas  Dietz,  Jr.,  for  Gteorge  Herr. 

• 

Chubch,  S. — The  public  administrator,  as  administrator  of 
John  Herr,  presents  his  account  for  judicial  settlement;  he  was 
appointed  on  proof  showing  that  the  deceased  was  absent  fron* 
his  domicile  for  a  period  of  twenty-five  years,  without  any  inti- 
mation as  to  his  whereabouts  during  said  period,  the  court  hold- 
ing that  these  facts  warranted  the  presumption  of  his  death. 

The  deceased  had  never  married ;  his  only  next  of  kin,  at  the 
time  he  disappeared,  in  1873,  was  a  brother,  George  Herr,  and 
a  sister,  Dora  Hatling. 

The  sister  died,  in  October,  1876,  leaving  no  children,  but  a 
husband,  who  subsequently  died. 

The  question  which  now  arises  is  whether  John  Herr  died 
before  or  after  his  sister,  Dora  Hatling,  as,  if  he  died  before 
then,  Dora  Hatling's  representatives  are  entitled  to  share  in  his 
estate;  while,  if  he  died  subsequent,  then  his  brother,  George 
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Herr^  is  entitled  to  the  whole  estate.  As  there  is  no  proof  on 
the  matter  whatever,  is  there  (any  presumption  as  to  the  time 
of  death? 

In  the  oases  where  death  is  presumed  from  absence  there  are 
many  times  circomstanoes  which  warrant  the  court  in  fixing 
the  period  of  death.  A  frequent  illustration  of  this  is  where 
the  party  who  has  disappeared  has  gone  on  a  sea  voyage,  and  the 
vessel  has  never  been  heard  from. 

In  the  following  cases  such  facts  existed:  Matter  of 
Ketcham's  Estate,  5  N.  Y.  Supp.  566 ;  Matter  of  Ackerman,  % 
Redf.  521;  Sheldon  v.  Ferris,  45  Barb.  124;  Oppenheim  v. 
Wolf,  3  Sandf.  Ch.  571 ;  Gerry  v.  Post,  13  How.  Pr.  118 ; 
Merritt  v.  Thompson,  1  Hilt.  550;  King  v.  Paddock,  18  Johns. 
141 ;  McOartee  v.  Camel,  1  Barb.  Ch.  456. 

The  principle  of  these  cases,  of  course,  does  not  apply  where, 
as  in  the  case  at  bar,  there  is  no  evidence  except  the  unexplained 
absence  of  the  deceased. 

In  Eagle  v.  Emmet,  4  Bradf.  117,  the  question  of  the  pre- 
sumption of  the  time  of  death  was  discussed  at  great  length,  the 
final  conclusion  being  as  follows :  "  if  no  sufficient  facts  are 
shown  from  which  to  draw  a  reasonable  inference  that  death 
occurred  before  the  lapse  of  seven  years,  the  person  will  be 
accounted  in  all  legal  proceedings,  as  having  lived  during  that 
period.^' 

The  Eagle  case  has  been  followed  in  Seligman  v.  Sonnebom, 
1  How.  Pr.  (N.  S.),  and  Matter  of  Sullivan,  51  Hun,  379. 

It  seems  to  me  that  the  decision  of  the  Eagle  case  is  correct, 
as,  if  the  court  is  not  warranted  in  presuming  death  in  the  case 
of  mere  absence,  until  seven  years  have  elapsed,  for  the  purpose 
of  issuing  letters,  how  can  the  court  on  the  same  facts,  when 
letters  are  issued,  presume  death  at  an  earlier  period  ? 

I,  therefore,  decide  that  the  presumption  is  that  John  Herr 
did  not  die  until  seven  years  after  he  disappeared,  and  that, 
therefore,  his  sister,  Dora  Hatling,  died  before  him. 
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In  deciding  this  case  I  wish  to  particularly  commend  couii^iel 
for  the  respective  parties  for  the  very  excellent  briefs  which 
they  have  submitted.  I  think  the  habits  of  study  and  care  which 
these  young  men  have  exhibited  will  bring  its  sure  return  in 
success  in  their  career. 

Decreed  accordingly. 


NOTE  ON  PRESUMPTION  OF  DEATH. 


QiEKUBJkXs  RUIiE. 

Not  neoeasary  that  any  specific  period  should  elapse,  in  order  to  lay  the 
foundation  for  a  presumption  of  death,  but  such  presumption  may  arise 
wherever  the  facts  produced  in  the  case  warrant  it.  Merritt  v.  Thomp- 
son, 1  Hilt  (N.  Y.)   550. 

Where  a  woman  sixty-seven  years  old,  and  infirm  in  her  mind,  disap- 
peared from  her  house  near  a  river  on  a  stormy  night,  and  although  every 
effort  was  made  for  several  months  to  ascertain  if  she  was  living,  noth- 
ing could  be  learned;  and  according  to  medical  testimony  she  could  not 
in  all  human  probability  have  survived  under  the  most  favorable  circum- 
stances, for  the  period  that  had  elapsed  since  her  diseappearance,  held 
that  her  death  will  be  presumed.    Eagle's  case,  3  Abb.  Fr.  218. 

Considering  the  great  length  and  breadth  of  this  country,  and  the  mi* 
gratory  character  of  the  people,  the  presumption  has  less  force  than  in  the 
country  where  the  law  on  tliis  subject  originated.  Smith  v.  Smith,  4^ 
Ala.  156. 

A  failure  to  claim  bank  deposits,  and  being  otherwise  unheard  from  for 
over  twenty  years  will  raise  a  presumption  of  death.  Bank  v.  Trustees, 
83  Ky.  219. 

Where  neither  the  vessel  in  which  a  person  went  to  sea  forty  years 
previously,  nor  the  person  himself,  has  been  heard  from  since,  this  will 
warrant  an  inference  that  the  person  is  dead.  Bowditch  v.  Jordan,  131 
Mass.  321. 

Where  passenger  on  ocean-steamer  was  last  seen  about  ten  p.  m.  when 
steamer  was  in  mid-ocean,  and  was  never  seen  or  heard  of  afterwards, 
although  the  next  morning  diligent  search  was  made,  this  held  to  be 
sufficient  to  raise  a  very  strong  presumption  of  his  death,  and  a  jury  was 
justified  in  so  holding.    Traveller's  v.  Rosch,  23  Ohio  Cir.  Ct.  491. 

The  fact  that  an  absentee  is  treated  as  a  non-resident  in  proceedings  to 
sell  real  property  within  the  twenty  years  during  which  he  has  been 
absent  and  unheard  from,  held  not  to  affect  the  presumption  of  his  death 
which  arises  from  such  absence.    Ferrell  v.  Grigsby,  51  S.  W.  (Tenn.)  114. 
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UEOIOTH  OF  ABSENCE. 

When  a  person  sailed  from  New  York  for  South  America,  and  neither 
he  nor  his  vessel  were  ever  heard  of  afterwards,  a  finding  after  twelve 
years  that  he  is  dead,  is  held  to  be  warranted.  King  v.  Paddock,  18  John- 
son, 141. 

There  is  no  arbitrary  rule  as  to  the  length  of  the  continued  absence 
which  will  raise  a  presumption  of  the  absentee's  death.  Czech  v.  Bean, 
35  Misc.  733. 

The  fact  that  a  person  was  reported  to  have  died  in  1864  or  1865,  away 
from  home  and  family,  and  was  never  since  heard  of,  held  sufficient  to 
raise  a  presumption  that  he  was  dead  in  1887.  Matthews  v.  Simmons,  49 
Ark.  468,  5  S.  W.  797. 

Where  a  person  sailed  on  a  vessel  bound  for  a  foreign  port  and  about 
five  days  thereafter  there  was  a  violent  storm  at  sea,  and  neither  the 
vessel  nor  any  person  on  board  thereof  had  been  heard  from  since,  and 
a  period  of  more  than  ten  years  had  elapsed,  the  l^al  presumption  of  the 
death  of  such  person  was  held  to  be  fully  established.  Learned  v.  Gorley, 
43  Miss.  687. 

Where  a  man  sixty-three  years  old,  in  easy  pecuniary  circumstances 
married  seventeen  years,  having  an  attractive  home  and  family  and  im- 
portant business  interests,  disappeared  without  notice  of  his  intentions, 
and  an  extensive  search  and  the  offer  of  a  large  reward  failed  to  reveal 
any  trace  of  him,  held  that  a  jury  might  find  a  presumption  of  death  after 
five  years.    Cox  v.  Ellsworth,  18  Neb.  664. 

A  mere  lapse  of  twenty-four  years  without  proof  of  inquiry  or  other 
circumstances,  held  to  be  sufficient  to  raise  a  presumption  of  death.  Innis 
V.  Campbell,  1  Rawle  (Pa.)  373. 

Where  a  person  has  gone  to  sea  and  has  not  been  heard  of  for  thirty- 
eight  years,  except  for  a  rumor  about  twenty  years  previous  to  finding,  a 
l^al  presumption  of  his  death  is  properly  raised.  Holmes  v.  Johnson,  42 
Pa.  St.  159. 

Where  vessel  sailed  about  time  of  a  violent  storm,  in  the  track  of 
which  she  was  travelling,  and  no  tidings  were  heard  of  her  for  three 
years,  the  death  of  those  on  board  might  properly  be  presumed.  Gibbes 
V.  Vincent,  11  Rich.  (S.  C.)  323. 

A  presumption  of  death  has  been  held  to  arise  after  the  lapse  of  the 
following  periods  of  time,  without  the  absentee  being  heard  from: 

Seven-year  rule.    40  Misc.  549,  18  Johns.  346. 

Eight  years.    Sheldon  v.  Ferris,  45  Barb.  124. 

Nine  years.  Gill  v.  DeWMtt,  7  Ky.  U  Rep.  606 ;  Burleigh  v.  Mullen,  95 
Maine,  423. 

Ten  years.    Learned  v.  Corley,  43  Miss.  687. 

Eleven  years.    Baden  v.  McKenny,  7  Mackey  (D.  C.)  268. 

Twelve  years.    King  v.  Paddock,  18  Johns.  141. 
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Fourteen  years.  Karstena  v.  Earstens,  20  MIbc.  247;  Matter  of  Barr» 
38  Misc.  355. 

Fifteen  years.    Baugli  v.  Boles,  66  In<L  376. 

Sixteen  years.    Osborne  v.  Allen,  26  N.  J.  L.  388. 

Seventeen  years  with  dissenting  opinion.  Garwood  v.  Hastings,  38  CaL 
216. 

Twenty  years.  Louisville  Bank  v.  Public  School  Trustees,  83  Ky.  219; 
Jamison  v.  Smith,  35  La.  Ann.  609;  Chapman  v.  Kimball,  83  Maine,  389; 
Bailey  v.  Bailey,  36  Mich.  181;  Taylor  v.  Reisch,  49  S.  W.  782;  Ferrell  v. 
Grigsby,  51  S.  W.  (Tenn.)  114. 

Twenty-four  years.    Innis  v.  Campbell,  1  Rawle  (Pa.)  373. 

Twenty-five  years.    Shown  v.  McMackin,  9  Lea  (Tenn.)  601. 

Thirty-eight  years.    Holmes  v.  Johns.  42  Pa.  State,  159. 

Fort}'  years.    Bowditch  v.  Jordan,  131  Mass.  321. 

Fifty  years.    Doe  v.  Houston,  6  Stockley,  Del.  447. 

nSCBBSITT  OF  ATTEMPTS  TO  IXMATXL 

Where  a  beneficiary  under  a  will  in  1852  at  the  age  of  sixteen  shipped 
at  New  Bedford  on  a  whaler,  left  his  ship  in  New  Zealand  in  1855,  and 
was  never  heard  from  thereafter,  and  it  did  not  appear  that  during  all 
the  time  he  was  on  the  ship,  he  ever  communicated  with  his  family,  or 
that  such  relations  existed  between  him  and  his  family  as  would  induce 
him  to  correspond  with  them  or  give  them  information  as  to  his  where- 
abouts, or  that  he  expected  an  inheritance  as  the  child  of  the  deceased 
cousin  of  a  rich  testator,  of  whose  existence  he  was  not  shown  to  have 
known,  and  where  it  was  not  shown  that  his  family  had  made  any  actual 
effort  to  ascertain  whether  he  was  dead  or  alive  until  1886,  which  was 
after  the  death  of  the  testator,  when  inquiries  were  made,  which,  how- 
ever, were  not  directed  to  New  Zealand,  held  that  it  was  proper  to  refuse 
to  distribute  his  share  upon  the  mere  presumption  that  he  had  died  with- 
out issue,  in  the  absence  of  more  satisfactory  proof  of  diligent  inquiry  at 
the  proper  place  as  to  that  fact.    Dunn  v.  Travis,  56  App.  Div.  317. 

An  absence  of  twenty  years,  held  not  sufficient  to  raise  the  presump- 
tion of  death  where  it  was  not  shown  that  any  attempt  had  been  made, 
either  by  correspondence  or  newspaper  advertisements  in  the  State  where 
the  absentee  was  believed  to  have  gone,  to  ascertain  whether  or  not  he 
ever  resided  there,  and  if  so,  whether  he  was  living  or  dead.  Ulrich's 
Estate,  14  Phila.  (Pa.)  243. 

FEBSONB  WHO  KU8T  JJLCK  TIDXHOS. 

Those  who  would  naturally  hear  from  the  absentee  are  such  persons  as 
were  nearly  related  to  him,  or  upon  relations  of  friendship  with  him,  and 
remained  at  or  near  the  place  where  he  last  resided.  Thomas  t.  l^omas, 
16  Neb.  563. 
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The  failure  of  strangers  to  hear  from  a  person  in  any  number  of  years 
or  the  fact  that  his  present  whereabouts  may  not  be  known  to  one  of  his 
aequaintanoes  in  a  place  where  he  formerly  resided,  who  is  not  shown 
to  have  made  any  inquiries  about  him,  held  not  to  establish  the  fact  of 
his  absence  for  seven  years  successively  as  required  by  the  Texas  Statute, 
and  the  presumption  of  death  is  therefore  not  authorized.  State  v.  Tulon, 
41  Tex.  249. 

HOW  PRESUMPTION  BIEBUTTED. 

The  presumption  of  death  is  conclusive  in  the  absence  of  proof  in  re- 
buttal.   Wilcox  v.  Trenton,  64  N.  J.  £q.  173. 

There  should  be  something  more  than  similarity  of  names  to  overcome 
the  presumption  of  death  raised  by  the  statute  and  therefore  proof  that 
person  having  the  name  of  the  absentee  was  alive  within  seven  years  is  not 
sufficient  to  overcome  such  presumption.    Hoyt  v.  Newbold,  45  N.  J.  L.  219. 

TO  WHOM  PBSSSUMPTIOH  OF  I>EATH  APPUE8. 

Code  Civ.  Pro.  841,  providing  that  a  person  upon  whose  life  an  estate 
in  real  property  depends,  who  remains  without  the  United  States  and 
absents  himself  for  seven  years  together,  is  presmned  to  be  dead,  in  an 
action  concerning  the  property,  relates  only  to  a  case  where  the  right 
to  possession  of  real  property  depends  on  the  life  of  a  third  person,  and 
does  not  apply  to  a  person  who  is  the  owner  of  the  property.  Matter  of 
Bd.  of  Education,  173  N.  Y.  321.  See  also  Peo.  ex  rel.  Miller,  124  N.  Y. 
500. 

TIME  OF  DBATH. 

Where  a  passenger  on  a  vessel  which  was  never  heard  from  subsequent 
to  the  time  of  sailing,  is  sought  to  be  declared  dead,  it  is  held  that  such 
death  must  be  deemed  to  have  occurred  within  the  longest  usual  duration 
of  the  voyage  from  the  port  from  which  the  departure  was  made  to  that 
of  the  ship's  intended  destination.    Gferry  v.  Post,  13  How.  Pr.  118. 

Where  a  person  sixty-six  years  old,  having  been  accustomed  to  call 
frequently  and  regularly  upon  an  executor  from  whom  he  received  an 
annuity  upon  which  he  was  dependent  for  support,  left  his  home  in  May, 
without  indicating  any  intention  to  be  absent  therefrom,  and  was  never 
heard  from  afterwards,  and  his  physician  testified  that  at  the  time  of  his 
disappearance  he  was  suffering  from  an  incurable  disease,  under  which 
he  could  not  have  survived  more  than  three  months,  held,  that  the  facts 
were  sufficient  to  raise  a  presumption  of  his  death  during  the  fall  of  the 
itame  year.    Matter  of  Ackerman,  2  Redf.  Surr.  521. 

Where  the  circumstances  attending  the  disappearance  render  suicide 
probable,  a  presumption  that  death  occurred  at  about  the  time  of  the 
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disappearance,  is  warranted,  when  the  absentee  had  frequently  declared 
his  intention  to  commit  suicide.  Sheldon  v.  Ferris,  45  Barb.  124. 
•  Where  the  absentee  had  been  arrested  while  attempting  to  commit 
suicide  by  jumping  from  a  ferry  boat,  and  had  offered  the  person  who 
arrested  him  a  sum  of  money  to  be  allowed  to  jump  overboard,  and  dis- 
appeared the  next  day  and  was  never  heard  from  afterward,  a  presump- 
tion was  warranted  that  death  occurred  at  about  the  time  of  his  disap- 
pearance.   In  re  Ketcham,  5  N.  Y.  Suppl.  566. 

Where  an  inebriate  who  by  frequent  and  protracted  periods  of  intoxica- 
tion, had  brought  on  serious  organic  diseases,  which,  according  to  the 
testimony  of  his  physician,  he  could  not  possibly  survive  for  more  than 
a  year,  Anally  disappeared  from  his  home  and  was  not  heard  from  for 
seventeen  years,  although  in  various  proceedings  respecting  his  property 
numerous  publications  of  notices  and  process  were  made,  it  would  be 
presumed  that  he  died  within  four  years.  Cambreleng  v.  Purton,  12  K. 
Y.  Suppl.  741. 

Where  a  son  of  an  affectionate  disposition,  and  warmly  attached  to  his 
family,  being  in  the  habit  of  writing  them  frequently  when  away  from 
him,  was  sick  with  consumption  when  last  heard  from,  six  years  prior 
to  the  death  of  his  father,  a  presumption  of  his  death  prior  to  that  of 
his  father  would  be  raised.    Leach  v.  Hall,  95  Iowa,  611. 

Where  a  person  of  steady  habits,  attentive  to  his  business,  having  a 
fixed  and  permanent  residence  and  pleasant  domestic  relations,  suddenly' 
disappears,  such  circumstances  may  properly  warrant  a  jury  in  finding  his 
death  at  the  time.    Hancock  v.  American  Life,  62  Mo.  26. 

WKEN  NO  PRESUMPTION  ARISB8. 

Where  a  woman  18  years  old,  illiterate,  having  vicious  propensities, 
and  abandoned  by  her  parents  when  quite  young,  escapes  from  an  orphan 
asylum  in  which  she  is  confined,  held  that  no  presumption  of  death  arises 
from  the  fact  that  she  has  failed  to  answer  advertisements  inserted  in 
various  papers,  and  that  for  more  than  7  years  since  such  escape  all  trace 
of  her  whereabouts  has  been  lost.    In  re  Miller,  9  N.  Y.  Suppl.  639. 

Where  a  wife  has  moved  out  of  the  community  where  she  and  her  hus* 
band  have  lived,  the  fact  that  she  has  not  heard  from  him  for  over  seven 
years,  held  to  be  insufficient  to  sustain  a  presumption  of  his  death,  but 
it  must  be  shown  that  he  had  not  been  heard  from  by  his  friends  and 
relatives  who  remained  at  or  near  his  last  known  place  of  residence. 
Thomas  v.  Thomaa,  16  Neb.  653. 

Absence  for  seven  years,  held  not  alone  sufficient  to  raise  the  presump- 
tion of  death,  but  it  must  also  be  made  to  appear  that  the  person  has  not 
been  heard  from  during  that  period.    Brown  v.  Jewett,  18  K.  H.  230. 
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Hatter  of  the  Applioation  of  Jamss  Uaughian  for  a  Decree 
Directing  Lswis  J.  Conlon,  Thomas  I.  Joiyes^  Thomas  E. 
Chbystai.,  as  Executors  and  Trustees  under  the  Will  of 
Chaslss  p.  Haughiak^  Deceased^  to  Sender  and  Settle  their 
Accounts  as  such  Executors. 

{Surroffate'e  Court,  Kings  County,  March,  1902.) 

ExscuTOB — His    Absolute    Right    to    Distbibutb    an    Unbequeathed 
Bmswwu, 

Executors  have  a  right  to  distribute  a  residuum  of  the  estate  of 
their  testator  which  was  not  effectuaUy  disposed  of  by  his  will  and 
therefore  the  surrogate  has  no  power  or  occasion  to  appoint  an  ad- 
ministrator to  dispose  of  it. 

Proceedin^B  upon  the  settlement  of  the  accounts  of  executors. 
Motion  by  one  of  the  next  of  kin  for  the  appointment  of  an 
administrator  of  the  unbequeathed  residuum. 

Edward  Browne,  for  petitioner. 
Wilson  &  Van  Wagoner,  for  executors. 

Chubch,  S. —  The  testator^s  will,  after  making  certain 
specific  bequests,  and  nominating  executors,  failed  to  make  any 
general  provision  for  the  residuum.  It  appears  that  the  estate 
is  much  greater  than  the  amount  of  the  legacies. 

This  motion  is  made  by  one  of  the  next  of  kin  for  the  appoint- 
ment of  an  administrator  of  the  unbequeathed  residuum. 

This  motion  appears  to  be  without  precedent,  and  to  grant  it 
would  be  to  create  an  anomalous  and  confusing  condition  of 
affairs  without  serving  any  good  purpose.  An  executor  and  ad- 
ministrator'© duties  are  the  same,  the  only  difference  being  that 
the  executor  is  named  by  the  deceased,  while  an  administrator 
is  the  person  provided  by  statute  to  act  in  the  event  of  the  de- 
c*eased  not  making  any  nomination,  so  that  an  administrator 
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could  not  act  differently,  with  regard  to  this  fund  than  tlie 
executor. 

It  has  been  held  that,  in  such  a  case  as  this,  it  is  an  executor's 
duty  to  distribute  this  unbequeathed  property.  "  If  there  is 
any  part  *  *  *  not  effectually  disposed  of  by  the  will,  he 
holds  it  in  trust  for  those  who  are  entitled  to  it  under  the  statute 
of  distribution."    Wager  v.  Wager,  89  K.  Y.  161,  166. 

Counsel  contends,  however,  that  while  an  executor  may  do 
this  where  there  is  no  opposition,  yet  when  a  motion  is  made  for 
the  appointment  of  an  administrator  of  this  imbequeathed  prop- 
erty, it  is  a  matter  of  absolute  right. 

Section  2660  of  the  Code,  in  providing  where  letters  of  ad- 
ministration shall  issue,  says:  "  In  case  of  intestacy."  Section 
2514  defines  "  intestate "  as  "  a  person  who  died  without  a 
will,"  but  that  where  the  word  is  used  with  reference  to  '^specific 
property  "  it  means  a  person  who  died  without  a  will  as  to  that 
property. 

As  the  word  "  intestacy  "  is  used  in  section  2660  it  refers  to 
the  person,  and  not  to  specific  property;  hence  there  was  no 
intention  to  permit  letters  of  administration  to  issue  in  a  case 
of  this  character.  This  is  further  evidenced  by  the  language 
of  section  2662,  which  expressly  states  that  no  letters  of  admin- 
istration shall  issue  until  it  is  proved  '^  that  the  decedent  left  no 
will.''  If  it  was  meant  to  allow  the  appointment  of  an  adminis- 
trator of  unbequeathed  assets  the  section  would  undoubtedly  also 
contain  the  words  ^^  or  assets  unbequeathed  by  such  will." 

The  language  of  these  sections  of  the  Code  therefore,  together 
with  the  power  which  the  executor  has,  as  stated  in  Wager  v. 
Wager,  supra,  convinces  me  that  there  is  no  right  to  the  appli- 
cation asked  for  herein. 

The  motion  is  denied,  with  costs. 

Motion  denied,  with  costs. 
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Matter  of  the  Proceeding  for  the  Ju-dicial  Settlement  of  Ac- 
count of  Cablotta  Suess^  as  Administratrix^  etc.^  of  Cabl 
SuEss,  Deceased. 

{Surrogates  Court,  New  York  County,  March,  1902.) 

ADlflNISTBATOB — ^LIABILITY  ON  SALE  OF  A  BUSINESS — ^PltOFrTS — BURDEN  OF 
PBOOF — VOUCHEBS — ^ADMISSIONS     OF     ONE     SiNCE    DECEASED     AS     ReS 


Where  an  administratrix  (since  deceased)  permits  the  saloon  of 
her  intestate,  its  good  will  and  fixtures  to  pass  into  the  control  of 
her  husband,  she,  or  her  estate,  is  chargeable  as  against  the  next  of 
kin  with  its  value  and  interest,  and  with  the  profits  of  the  saloon  if 


I 

it  was  thereafter  conducted  in  her  interest. 

I 


She  is  not  chargeable  with  proceeds  of  the  saloon  which  she  never 
received  or  controlled  nor  with  the  gross  receipts,  as  she  must  be  al- 
lowed the  necessary  expense  of  conducting  it. 

The  actual  or  probable  expense  must  be  shown  by  those  objecting 
to  her  accoimt,  as  the  burden  is  upon  them  to  prove  what  the  profits 
were. 

The  rule  requiring  an  administratrix  to  produce  vouchers  has  no 
application  to  moneys  which  were  never  moneys  of  the  estate  of  her 
intestate. 

Her  declarations  that  she  had  sold  the  saloon  to  her  husband  are 
admissible  after  her  death  as  res  gestae  characterizing  the  possession 
of  her  husband,  in  so  far  as  they  are  against  her  own  interest  and 
do  not  refer  to  any  act  of  her  intestate. 

Proceedings  upon  the  judicial  settlement  of  the  account  of 
an  administratrix. 

Bose  &  Putzel,  for  accountant. 
O.  B.  Thomas,  for  contestants. 

Thomas,  S. — ^A  careful  examination  of  the  record  satisfies 
me  that  Oarlotta  S'uess,  as  administratrix,  surrendered  and  de- 
livered the  saloon,  with  its  good  will  and  fixtures,  to  Jacob 
Suess,  at  or  before  the  time  of  her  marriage  to  him,  and  that 
thereafter  he  was  permitted  by  her  to  treat  it  as  bis  own.  She 
either  sold  the  property  to  him  for  a  consideration,  or  she  gave 
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it  to  him,  and  whether  she  did  the  one  or  the  other  her  liability 
is  the  same.  In  order  that  she  should  be  chargeable  with  the 
proceeds  of  the  business  it  must  appear  that  those  proceeds  were 
received  by  her,  or  were  under  her  control,  and  the  evidence 
does  not  justify  a  finding  that  this  was  the  ease.  On  the  con* 
trary,  the  evidence  relied  on  by  the  objectants  as  to  the  amounts 
of  the  receipt  is  mainly,  if  not  exclusively,  the  record  of  de- 
posits by  Jacob  Suess  in  a  bank  to  his  own  credit  and  subject 
to  his  own  checks.  This  proceeding  is  not  against  Jacob  Suess 
or  his  legal  representatives,  as  such,  and  even  if  the  property 
was  acquired  by  him  from  the  a<iministratrix,  with  notice  of 
the  trust,  without  consideration  or  for  a  consideration  moving 
personally  to  the  administratrix,  a  decree  cannot  on  that  ground 
be  rendered  against  the  administratrix  or  her  executors  for 
moneys  received  by  him  which  never  reached  her  hands.  And, 
even  if  an  accounting  could  properly  be  required  of  the  admin- 
istratrix as  to  the  profits  of  the  business  on  proof,  now  un- 
supplied,  that  Jacob  Suess  acted  as  her  agent  wilih  respect  to 
its  management,  the  measure  of  the  recovery  must  be  limited 
to  profits,  and  on  no  just  theory  could  she  be  denied  all  allow- 
ance for  necessary  expenses.  On  the  report  as  made  no  deduc- 
tion is  made  for  rent,  or  for  cost  of  supplies,  or  for  services  of 
Jacob  Suess  or  of  his  employees,  or  for  the  many  other  charges 
which  must  have  been  incurred  to  have  secured  so  substantial 
a  result  in  receipts.  The  theory  that  all  receipts  constituted 
assets,  and  that  the  administratrix  can  only  be  discharged  as  to 
any  of  them  by  the  production  of  vouchers  is  untenable.  The 
proceeds  of  beer  purchased  on  the  credit  of  Jacob  Suess,  or  of 
Mrs.  Suess,  after  the  death  of  the  decedent,  were  not  assets  of 
his  estate,  and  were  not  constituted  such  assets  by  the  fact  that 
the  saloon  where  the  sales  were  made,  with  its  fixtures  and  good 
will,  were  assets.  For  the  value  of  such  saloon,  fixtures  and 
good  will,  the  administratrix  was  clearly  chargeable.  She  was 
also  chargeable  with  interest  on  that  value.     If  she  used  it  in. 
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cariying  on  a  trade  for  her  own  benefit  and  realized  profits,  the 
parties  in  interest  could  demand  such  profits  in  lieu  of  inter- 
est. This  is  the  attitude  of  the  objectants  in  this  proceeding. 
But  they  cannot  recover  the  whole  gross  returns  of  the  business. 
They  are  confined  to  profits,  and  the  burden  of  pioof  restB*  upon 
them  to  establish  that  profits  were  obtained  over  and  above  all 
of  the  expenses  of  the  business.  If  such  expenses  are  to  be 
proved  bj  vouchers  or  not  at  all,  then  the  failure  to  pTX>duce 
such  vouchers  must  result  in  the  loss  of  the  objectants,  since  the 
actual  or  probable  expense  of  carrying  on  the  business  is  a  part 
of  their  affirmative  case.  The  rule  requiring  vouchers  in  an  ac- 
counting by  an  administrator  has  no  application  to  such  an 
issue.  Estate  of  William  Munzor,  4  Misc.  Hep.  374 ;  Kenyon 
V.  Olney,  39  If.  Y.  St.  Repr.  839.  Unfavorable  inferences 
might  be  drawn  from  the  conduct  of  the  accountants  in  resist- 
ing proof  of  expenses,  but  they  could  not  be  punished  for  this 
to  the  extent  of  charging  them  with  the  gross  proceeds  of  all 
sales.  The  transfer  of  the  saloon  was  made  about  May,  1878. 
The  parties  to  it  are  dead.  The  declarations  alleged  to  have 
been  made  by  the  deceased  administratrix  to  the  witnesses 
Snyder  and  Bose  as  to  the  fact  that  a  sale  had  been  made  were 
parts  of  the  res  gestae,  since  they  served  to  characterize  the 
possession  of  Jacob  Suess  as  being  that  of  an  owner  and  not  an 
agent.  In  so  far  as  they  were  against  the  interests  of  Mrs. 
Suess  they  may  also  stand,  since  they  concerned  her  own  act  iu 
making  a  sale,  and  did  not  refer  to  any  act  of  the  decedent, 
and  she  is  dead.  Livingston  v.  Amoux,  56  N.  Y.  507.  Inde- 
pendent of  those  declarations  we  may  safely  assume  that  the 
payments  shown  to  have  been  made  by  Jacob  Suess  for  beer 
furnished  to  the  saloon,  and  for  other  debts,  were  part  of  the 
consideration  for  the  transfer  to  him,  but  the  declarations  are 
of  doubtful  value  as  fixing  the  amount  of  the  debts  of  the  de- 
cedent as  the  full  measure  of  the  consideration,  and  they  do  not 
])urport  to  exclude  all  benefits  received  by  Mrs.  Suess  person- 

35 
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ally.  One  item  of  payment  was  $639.75  for  beer  furnished  to 
the  administratrix  during  the  short  time  that  she  carried  on  the 
business  after  the  death  of  the  decedent.  This  was,  presumably, 
the  wholesale  price  of  the  beer  sold  by  her  at  retail,  and  we 
can  assume  that  the  business  was  sufficiently  profitable  to  cover 
its  cost.  She  will,  therefore,  be  charged  with  this  sum,  to- 
gether with  $14.50,  shown  to  have  been  on  deposit  to  the  credit 
of  the  decedent,  making  $654.25.  In  view  of  the  simplicity  of 
the  saloon  and  its  fixtures,  and  in  the  light  of  all  of  the  testi- 
mony as  to  its  value,  I  am  of  opinion,  and  will  find  as  a  fact, 
that  it  was  reasonably  worth  at  lihat  time  no  more  than  was 
paid  by  Jacob  Suess,  including  the  sum  paid  on  the  debt  in- 
curred by  the  administratrix,  already  alluded  to.  In  view  of 
the  great  lapse  of  time  and  of  the  neglect  of  the  parties  to  assert 
their  claims  more  promptly,  only  simple  interest  on  this  amoimt 
from  May  11,  1878,  at  six  per  centum  per  annum,  will  be 
charged.  The  deceased  administratrix  will  be  allowed  commis- 
sions. Costs  of  both  parties  will  be  paid  out  of  the  estate.  Sub- 
mit a  decree  in  accordance  with  this  memorandum  and  settle 
the  same  on  notice. 
Decreed  accordingly. 


Matter  of  the  Probate  of  a  Certain  Instrum^it  Alleged  to  be 
the  Last  Will  and  Testament  of  William  A.  Rintelek", 
Deceased. 

{Surrogate's  Court,  New  York  County,  March,  1902.) 

Wiix — ^Executed  bt  a  Gonfibhed  Inebbiatb  laboblt  m  Fayob  of  His 
Attobnet — Ukdue  Influence. 

Where  a  confirmed  and  constant  inebriate  devised  to  an  attomy, 
who  had  rendered  him  little  eervioe  beyond  paying  him  a  daily  sti- 
pend from  the  estate  of  his  deceased  brother,  the  sum  of  Hve  thou- 
sand dollars,  constituting  about  one-half  of  his  estate,  and  also  made 
him  executor  although  the  testator  had  a  sister  and  nephew  whom 
he  also  benefited  in  his  will,  and  it  was  not  established  before  the 

'        court  that  the  testator  had  dictated  the  terms  of  the  will  or  fully 
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comprehended  its  tenor  before  or  when  he  executed  it  in  the  presence 
of  the  attorney,  the  surrogate  denied  it  probate  upon  the  ground  that 
he  was  not  satisfied  that  the  instrument  was  the  free,  untrammeled 
and  intelligent  expression  of  the  will  of  the  testator. 
Affirmed,  77  App.  Biv.  142 

Proceedings  upon  the  probate  of  a  will. 

Francis  B.  Chedsey,  for  proponent. 
SpouU,  Harmer  &  Sponll^  for  contestant. 

Thomas^  S. — The  decedent  was  a  confirmed  inebriate,  and  for 
some  time  before  executing  the  paper  propounded  as  a  will  had 
slept  in  a  lodging  house  of  a  class  where  lodging,  if  paid  for 
daily,  cost  fifteen  cento  per  night,  and,  if  paid  weekly  in  ad- 
vance, cost  one  dollar  per  week.  A  sum  of  money  belonging  to 
him  was  intrusted  by  his  sister,  who  was  the  executor  of  the 
will  of  a  deceased  brother,  with  the  attorney  who  is  now  the 
petitioner  in  this  proceeding,  and  from  this  fund  his  necessities 
were  supplied.  It  was  the  habit  of  the  decedent  to  call  upon 
the  attorney  each  morning  and  receive  about  two  dollars.  Cloth- 
ing was  furnished  him  by  a  retail  dealer  in  the  neighborhood, 
a  client  of  the  attorney,  upon  orders  of  the  attorney.  The  de- 
cedent expended  the  moneys  thus  dealt  out  to  him  for  food  and 
liquor,  and  was  generally,  if  not  uniformly,  quite  drunk  before 
the  end  of  the  day.  Upon  the  morning  of  January  6,  1901, 
the  decedent  called  at  the  office  of  the  attorney,  and  there  signed 
the  propounded  paper,  which  had  been  prepared  by  a  clerk  of 
the  attorney,  in  the  presence  of  another  derk  of  the  attorney, 
and  of  the  clothing  dealer  already  mentioned,  who  subscribed 
their  names  as  witnesses.  The  attorney  was  present  at  the 
time  of  the  execution  of  the  document,  and  the  decedent  an- 
swered a  question  or  questions  put  by  the  attorney,  as  to 
whether  it  was  his  will,  and  as  to  whether  he  requested  the  wit- 
nesses to  subscribe  their  names  in  attestation  of  it,  in  the  affir- 
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inative.  During  the  whole  interview  he  did  not  speak  more 
than  two  or  three  words.  The  instrument  thus  prepared  gave 
to  the  attorney  a  legacy  of  $5,000.  The  next  of  kin  of  the 
decedent  were -a  nephew,  to  whom  a  legacy  of  $1,000  was  given, 
and  his  sister,  already  alluded  to,  who  was  made  residuary 
legatee.  The  attorney  was  nominated  as  executor.  The  entire 
amount  of  the  estate  does  not  appear  from  the  evidence,  but 
from  the  affidavit  of  the  proponent  and  the  statements  of  coun- 
sel I  am  led  to  believe  that  it  did  not  exceed  about  $10,000. 
It  does  not  appear  what,  if  any,  directions  were  given  by  the 
decedent  for  the  preparation  of  this  paper,  or  that  he  subse- 
quently made  any  declarations  to  any  one  showing  that  he  com- 
prehend what  he  had  done.  The  subscribing  witnesses  were 
twice  examined,  once  before  the  probate  derk,  and  once  in  open 
<X)urt  before  me,  and  gave  differing  versions  as  to  whether  the 
will  was  read  in  the  presence  and  hearing  of  the  decedent  before 
execution.  Taking  all  of  their  statements  on  this  subject,  I 
am  not  satisfied  that  the  purport  and  meaning  of  the  document 
was  made  clear  to  him.  It  is  not  shown  that  the  attorney  had 
vver  rendered  any  valuable  service  to  him  other  than  that  which 
I  have  recited,  or  that  his  personal  relations  with  the  attorney 
were  so  intimate  and  friendly  as  to  make  a  gift  to  the  attorney 
a  natural  expression  of  his  sentiments.  His  sister  and  nephew 
were  recognized  in  the  will,  and  no  facts  were  shown  which 
Avould  account  for  preferring  his  attomej'^  to  either  of  them. 
In  August,  1901,  about  seven  months  after  making  the  paper, 
the  decedent  died.  The  relation  of  the  attorney  toward  the  de- 
cedent was  one  of  peculiar  confidence  and  gave  him  unusual 
}X)wer  of  control.  The  mind  of  the  decedent  was,  of  necessity, 
impaired  by  his  excesses,  and  the  cravings  of  his  appetite,  which 
made  it  necessary  to  hold  him  under  strict  control  in  the  ex- 
l^nditure  of  his  own  money,  made  him  an  easy  subject  for  the 
exercise  of  imdue  influence.  It  was,  notwithstanding  all  of 
these  facts,  competent  for  the  decedent  to  make  a  good  will  of 
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the  kind  here  propounded,  but  the  circumstances  were  such  as 
to  make  a  case  which  required  explanation,  and  which  imposed 
upon  the  proponent  the  burden  of  satisfying  the  court  that  the 
will  was  the  free,  untrammeled,  and  intelligent  expression  of 
the  will  of  the  testator.  Matter  of  Will  of  Smith,  95  N.  Y. 
616,  622;  Matter  of  Westum,  60  Hun,  298;  Peck  v.  Belden, 
6  Dem.  299 ;  Turhune  v.  Brookfield,  1  Eedf .  220.  This  ex- 
planation has  not  been  furnished  and  this  burden  of  proof  has 
not  been  susitained.  The  application  for  probate  will  be  denied. 
Application  for  probate  denied. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Proceed- 
ings of  James  E.  Riohes  as  Sole  Surviving  Executor  and 
Trustee  of  Pateiok  G.  Penning,  Deceased. 

i  Burro ffate'8  Court,  New  York  County,  March,  1902.) 
Rbmaino^ — Wbmn  Dibtbibutivb  A9D  Not  to  ▲  Ciass — Distribution 

IN  INTB8TACT. 

Where  a  testator  oonstitutes  his  wife  life  beneficiary  of  a  trust 
embracing  his  residuary  estate  and  vests  upon  his  own  death  the 
remainder  after  her  death  in  four  of  his  nephews,  naming  them,  share 
and  share  alike,  only  suefa  nephews  as  survived  him  take  and  they 
take  as  tenants  in  common  and  not  as  a  class. 

In  lapsed  legacies,  to  two  nephews  who  died  before  him,  the  repre- 
sentatives of  his  deceased  widow  and  thote  of  a  nephew  who  died 
after  him  are  entitled  to  share  with  the  nephew  living. 

Proceedings  upon  the  judicial  settlement  of  the  account  of 
an  executor. 

Amasa  J.  Parker  (Lewis  R  Parker,  of  counsel),  for  C.  H. 
Penning,  administrator  of  Edward  Penning,  deceased. 

George  Finck,  for  Robert  C.  Emlin,  executor  of  Rachel  R. 
Penning,  deceased. 

James  P.  Tracey,  for  Annie  E.  Quigg. 
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Dyer  &  Ten  Eyck,  for  Alice  L.  Taylor. 
Mills  &  Murphy,  for  A.  J,  Sawyer. 
Duane  P.  Cobb,  for  executor. 

FiTZGKRALD,  S. — The  testator,  upon  the  death  of  his  wife, 
whom  he  made  the  beneficiary  of  a  trust  embracing  all  his 
residuary  estate,  gave,  devised  and  bequeathed  the  same  to  his 
foiir  nephews,  naming  them,  share  and  share  alike.  This  dis- 
position in  favor  of  the  nephews  is  made  in  terms  importing 
a  present  and  immediate  gift ;  the  donees  have  been  individu- 
ally designated  and  described  by  name,  and  the  shares  which 
the  testator  intended  they  should  take  definitely  indicated. 
Under  these  circumstances  the  surviving  nephews  of  the  testa- 
tor would  take  an  indefeasible  vested  interest  in  Ibe  proi>erty 
disposed  of,  and.  this  not  as  a  class,  but  distributively  and  as 
tenants  in  common.  Matter  of  Elliott,  27  Misa  Bep.  258; 
Matter  of  Kimberly,  150  N.  T.  90 ;  Hoppock  v.  Tucker,  59  id. 
208 ;  Moffett  v.  Ehnendorf,  152  id.  484,  485.  The  nephew 
who  is  now  living,  and  the  representatives  of  the  nephew  who 
survived  the  testator,  but  predeceased  his  widow,  are  entitled 
by  virtue  of  the  provisions  of  the  will,  the  former  to  one-fourlii 
and  the  latter  to  another  quarter  of  the  residuary  estate.  The 
gift  of  the  remaining  one-half  to  the  other  two  nephews  lapsed, 
they  having  died  in  the  lifetime  of  the  testator.  As  to  this  part 
the  testator  died  intestate,  and  in  the  distribution  to  be  made 
of  it  the  representatives  of  his  widow,  as  well  as  those  of  ihe 
nephew  who  died  after  him,  are  entitled  to  share  with  the  liv- 
ing nephew.  Brown  v.  Richter,  25  App.  Div.  239;  Clark  v. 
Cammann,  160  N.  T.  328,  329 ;  Matter  of  Rhodes,  24  Misc. 
Rep.  642,  affd.  39  App.  Div.  12 ;  Doane  v.  Mercantile  T.  Co., 
160  K  Y.  494. 

Decreed  accordingly. 
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Matter  of  the  Appraisal  of  the  Transfer  Tax  on  the  Estate  of 

Anna  L.  Plum^  Deceased. 

(Burrogai^a  Court,  Benaaelaer  County,  Maroh,  1902.) 

TEANsns  Tax — ^Taxation  or  Lm:  Estate — ^Rjehaindeb  Not  Pbessntlt 
Taxable  Whxbb  Thkbb  is  no  Pbbbert  Gift  of  it. 

Tbe  will  of  a  taetatrix,  who  died  June  16,  1899,  devised  her  residu- 
arj  estate  to  her  executors  in  trust  to  invest  the  same  and  paj  the 
income  to  her  sister  Mercy  so  long  as  Bfercy  lived  and  remained  un- 
married and  upon  her  marriage  or  death  unmarried  to  pay  the  corpus 
equally  to  the  brother  of  the  testatrix,  her  sister  Sarah  and  Mercy 
if  living.  The  testatrix  further  provided  that  if  her  brother  or  either 
of  her  sisters  should  then  have  died  not  having  issue  the  executors 
should  pay  and  divide  the  corpus  to  the  survivor  or  survivors  of  them 
and  those  who  left  issue  equally  per  stirpes,  and,  further,  that  if  her 
brother  or  her  sister  Sarah  should  then  have  died  leaving  issue  the 
share  of  the  one  dying  should  be  paid  to  the  issue  per  stirpes.  Chil- 
dren of  Sarah  were  living  when  the  testatrix  died. 

Held,  that  under  L.  1896,  oh.  908,  8  230,  Merc;^  was  taxable  on  the 
▼aloe  of  an  estate  for  her  life  in  the  personalty  although  she  might 
marry  and  thus  cut  her  life  estate  down  to  an  estate  for  years. 

That  the  will  made  no  present  gift  of  the  remainder  to  any  one, 
eoDoept  such  as  mi|^t  be  inferred  from  a  direction  to  pay  and  divide 
in  the  future,  and  that  therefore  there  was  no  present  transfer  and 
could  be  no  present  tax. 

That  the  transfer  tax  was  laid  only  upon  that  succession  which 
takes  place  upon  the  death  of  a  decedent  and  was  not  laid  upon  trans- 
fers which  might  take  place  in  the  future  under  the  terms  of  his  or 
her  will. 

That  L.  1899,  eh.  76,  amending  said  section  230,  was  not  applicable 
to  a  ease  like  the  present  where  it  could  not  be  known  at  the  time  of 
taxation  who  would  ultimately  be  entitled  to  the  residuary  estate. 

Appeal  by  the  State  Comptroller  from  the  report  of  the  trans- 
fer tax  appraiser  and  order  entered  thereon. 

Jarvis  P.  O'Brien,  for  State  Comptroller. 
Francis  N.  Mann  and  Calvin  S.  McChesney,  for  James  R. 
Plnm. 
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Hbaton,  S. —  This  is  an  appeal  by  the  State  Comptroller 
from  the  report  of  the  transfer  tax  appraiser  and  order  entered 
thereon,  dated  August  21,  1899,  which  IJaxed  a  life  estate 
against  Mercy  M.  Plum,  and  decided  as  to  the  estate  in  re- 
mainder as  follows :  "  To  whom  the  reversionary  estate  is  par- 
able and  the  value  thereof  is  not  ascertainable  until  the  death 
or  remarriage  of  Mercy  M.  Plima." 

The  Comptroller  appeals  on  two  grounds:  First,  that  the 
estate  has  been  undervalued,  and  second  that  the  appraiser  has 
failed  to  tax  the  estate  in  remainder. 

The  value  of  the  personal  estate  has  been  settled  by  the  Comp- 
troller and  executors  by  stipulating  that  it  is  $171,504.27.  The 
appraiser  finds  that  it  is  liable  to  deduction  for  debts  and  ex- 
penses of  $9,322.96,  and  that  there  are  general  legacies  amount- 
ing to  $86,000. 

There  remains  for  consideration  only  the  question  of  the 
proper  taxation  of  the  balance  of  this  personal  estate. 

Anna  L.  Plum  died  June  16,  1899,  leaving  a  will  which  was 
duly  probated  in  this  county  June  20,  1899,  and  which  after 
making  several  substantial  bequests  provided  as  follows: 
"  Eighth.  I  give,  devise  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  estate  real  and  personal  whatsoever  and  where- 
soever situate,  unto  my  creditors  and  executrices  hereinafter 
named,  or  that  one  of  them  who  shall  qualify,  for  and  during 
such  time  as  my  sister,  Mercy  M.  Plum,  shall  live  and  remain 
unmarried,  in  trust  nevertheless  to  invest  the  same  and  keep  the 
same  invested,  and  to  collect  and  receive  the  rents,  income  and 
profits  thereof,  and  to  pay  and  apply  the  same  as  soon  as  re- 
ceived, to  and  for  the  use  of  my  said  sister,  Mercy  M.  Plum, 
and  on  the  marriage  or  on  the  decease  unmarried  of  my  said 
sister,  Mercy  M.  Plum,  to  pay  the  said  rest,  residue  and  re- 
mainder of  my^  estate  to  my  said  brother,  James  R.  Plum,  aun 
my  sisters,  Sarah  W.  Gilbert  and  Mercy  M.  Plum,  if  my  said 
sister,  Mercy  M.  Plum,  shall  then  be  living,  equally  share  and 
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share  alike.  If  either  of  my  said  brothers  or  sisters  shall  then 
have  died  not  having  issue,  to  pay  and  divide  the  said  rest  and 
residue  to  the  survivors  or  survivor  of  my  said  brother  and 
siBters  and  the  issue  of  any  who  shall  have  died  leaving  issue, 
equally  share  and  share  alike,  per  stirpes  and  not  per  capita. 
If  either  the  said  James  R  Plum  or  Sarah  W.  Gilbert  shall 
then  have  died,  leaving  issue,  the  share  which  would  have  boen 
paid  to  the  one  so  dying,  if  then  surviving,  shall  be  paid  to  such 
iaaue  equally,  share  and  share  alike,  per  stirpes  and  not  per 
capita," 

Mercy  M.  Plum  is  properly  taxable  on  an  estate  for  life  al- 
though by  her  own  act  she  may  marry  and  thus  cut  down  her 
life  estate  to  one  for  a  term  of  years  only. 

Section  280  of  the  Tax  Law  provides  as  follows :  "  Where  an 
estate  for  life  or  for  years  can  be  divested  by  the  act  or  omis- 
sion of  the  legatee  or  devisee  it  shall  be  taxed  as  if  there  were 
no  possibility  of  such  divesting." 

The  present  value  of  the  life  estate  of  Mercy  M.  Plum  in  the 
balance  of  said  personal  estate  should  be  ascertained  and  taxed 
upon  the  basis  of  the  corrected  valuation  as  stipulated  by  the 
parties  to  this  appeal. 

The  question  as  to  whether  or  not  the  remainder  of  the  per- 
sonal estate  is  now  taxable,  and  if  so  against  whom,  is  made  a 
difficult  one  owing  to  the  frequent  changes  in  the  statutes  and  to 
the  decisions  which  have  from  time  to  time  construed  them. 

Anna  L.  Plum  died  June  16,  1899,  and  therefore  chapter  76, 
Laws  of  1899,  amending  the  Tax  Law  was  in  force  at  the  time 
of  her  death.  The  Comptroller  claims  that  by  the  provisions 
of  that  act  the  remainder  of  the  personal  estate  should  be  taxed 
against  the  nephews  and  nieces  of  the  testatrix,  child i*en  in 
being  of  the  said  Sarah  W.  Gilbert,  at  the  rate  of  5  per  cent., 
in  accordance  with  the  language  of  that  act,  now  part  of  section 
230  of  the  Tax  Law,  which  reads  as  follows :  "  Where  property 
is  transferred  in  trust  or  otherwise,  and  the  rights,  interests  or 
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estates  of  the  transferees  are  dependent  upon  contingencies  or 
conditions  whereby  they  may  be  wholly  or  in  part  created,  de- 
feated, extended  or  abridged,  a  tax  shall  be  imposed  on  said 
transfer  at  the  highest  rate  which,  on  the  happening  of  any 
of  said  contingencies  or  conditions,  would  be  possible  under  the 
provisions  of  this  article,  and  such  tax  so  imposed  shall  be  due 
and  payable  forthwith  by  the  executors  or  trustees  out  of  the 
property  ao  transferred." 

The  report  of  the  appraiser  does  not  show  that  there  were 
living  at  the  death  of  the  testatrix  any  children  of  James  K. 
Plum  or  Sarah  W.  Gilbert,  but  it  will  be  assumed,  as  was  ad- 
mitted on  the  argument,  that  there  were  living  at  the  death  of 
testatrix  nephews  and  nieces  of  testatrix,  children  of  Sarah  W. 
Gilbert 

It  is  true  that  in  the  event  of  the  death  of  Sarah  W.  Gilbert, 
before  the  marriage  of  Mercy  M.  Plum,  her  surviving  children 
would  take  or  share  in  the  residuary  estate.  That  fact,  how- 
ever, is  not  the  controlling  one  in  arriving  at  a  decision  as  to 
whether  or  not  the  residuary  estate  is  now  taxable,  and  if  so, 
against  whom.  James  R.  Plum  might  also  die  leaving  children 
whose  names  and  number  would  be  unknown.  The  children 
of  Sarah  may  not  survive  that  period  and  there  may  be  no 
nephews  or  nieces  of  testatrix  when  the  estate  of  Mercy  shall 
terminate.  The  Act  of  1899  does  not  mean  that  any  and  every 
person  who  may  at  some  future  time  come  into  possession  of 
the  residuary  estate  shall  be  taxed  upon  the  death  of  testatrix, 
even  if  some  of  such  persons  are  then  living.  The  tax  is  upon 
the  transfer  of  the  property,  upon  the  right  of  succession,  not 
upon  the  property  itself.  M«atter  of  Seaman,  147  iN".  Y.  69 ; 
Matter  of  Sloane,  154  id.  109, 

The  tax  in  the  first  instance  is  assessed  only  upon  the  trans- 
fer or  right  of  succession  which  takes  place  upon  the  death  of 
the  testatrix,  not  upon  a  future  transfer  or  right  of  succession 
which  may  be  provided  for  in  the  will. 
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"  Transfer ''  means  the  present  passing  of  property  without 
regard  to  whether  the  actual  possession  and  enjoyment  follows 
immediately  or  comes  at  some  future  time.  Matter  of  Hoff- 
man, 143  K  Y.  331.  The  word  "  transfer "  as  used  in  the 
tax  law  has  its  ordinary  signification  and  means  the  handing 
over  or  parting  with  property  with  intent  to  pass  it  or  certain 
rights  in  it,  to  another  who  becomes  the  transferee.  Matter  of 
Gould,  156  K  T.  428. 

Much  confusion  has  apparently  arisen  because  it  has  not 
always  been  borne  in  mind  that  the  transfer  taxed  at  the  death 
of  the  testator  is  only  the  transfer  which  occurs  at  his  death, 
not  a  future  transfer  which  may  take  place  because  the  present 
transferee  with  future  enjoyment  and  the  future  possible  trans- 
feree, often  unknown,  have  not  always  been  clearly  dis- 
tinguished. 

Bearing  in  mind  then  that  the  transfer  tax  assessable  at  the 
death  of  Anna  Plum  is  a  tax  upon  the  transfer  which  then  took 
place  and  must  be  only  against  the  persons  in  being  who  were 
transferees  of  such  property  at  that  time,  let  us  consider  the 
contention  of  the  Comptroller  who  says  that  a  tax  of  5  per  cent 
on  the  residuum  of  the  estate  ought  to  be  assessed  as  against 
nephews  and  nieces. 

K  the  will  of  testatrix  transferred  to  her  living  nephews  and 
nieces  any  property  at  her  death  then  they  are  liable  to  the  State 
of  New  York  for  the  transfer  tax. 

The  first  question  to  be  determined  then  is  whether  or  not 
the  will  of  Anna  L.  Plum*  transferred  property  at  her  death  to 
any  person,  and  if  so,  to  whom.  Let  us  examine  the  will.  The 
gift  of  the  residuary  estate  is  to  the  executors  in  trust  to  invest 
the  property  and  to  pay  and  apply  the  income  to  the  use  of 
Mercy  M.  Plum  until  her  marriage  or  death,  and  then  to  pay 
such  rest,  residue  and  remainder,  if  Mercy  married,  to  herself 
and  James  and  Sarah,  but  if  Mercy  fails  to  marry,  then  upon 
her  death  to  pay  said  residue  to  James  and  Sarah  unless  in 
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either  case  either  James  or  Sarah  or  both  shall  theu  have  diod^ 
in  which  event  she  directs  that  the  same  shall  be  paid  and 
divided  to  the  survivor  or  survivors  «nd  the  issue  of  any  one 
who  shall  have  died,  leaving  issue,  the  share  of  either  who  shall 
then  have  died  leaving  issue  to  be  paid  per  stirpes  and  not  per 
capita. 

It  is  dear  that  there  is  no  direct  gift  of  the  principal  but 
instead  a  direction  to  pay  and  divide.  Where  the  only  words  of 
gift  are  found  in  the  direction  to  pay  or  divide  at  a  future  time 
the  gift  is  future,  not  immediate,  contingent  and  not  vested. 
Matter  of  Crane,  164  N.  Y.  71.  Where  a  future  interest  is 
devised  not  directly  to  a  given  person  but  indirectly  through 
the  exercise  of  a  power  conferred  upon  a  trustee  the  devise  is 
designated  to  be  contingent,  and  survivorship  at  the  time  of 
distribution  is  an  essential  condition  to  the  acquisition  of  an 
interest  in  the  subject  of  the  gift.  Matter  of  Baer,  147  N.  Y. 
348. 

The  rule  that  where  there  is  a  bequest  to  one  person  abso- 
lutely and  in  case  of  his  death  without  issue  to  another  the 
contingency  referred  to  is  a  death  in  the  lifetime  of  the  testator, 
has  only  a  limited  operation  and  cannot  be  extended  to  a  case 
where  a  point  of  time  is  mentioned  other  than  the  death  of  the 
testator  to  which  the  contingency  can  be  referred  or  to  a  case 
where  a  life  estate  intervenes  or  where  the  context  of  the  will 
contains  language  evincing  a  contrary  intent.  Matter  of 
Denton,  137  K  Y.  428. 

It  seems  to  be  clear  that  there  is  no  present  transfer  of  this 
residuary  estate  which  has  vested  in  any  known  transferee*  so 
that  such  transfer  and  succession  is  subject  to  tax  unless  the 
transfer  tax  law  makes  estates  of  the  kind  created  by  this  will 
presently  taxable. 

In  Matter  of  Hoffman  Estate,  143  N.  Y.  327,  it  was  held 
that  mere  possibilities  or  chances  of  the  acquisition  of  property, 
including  not  only  contingent  estates  but  also  estates  technically 
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vested  but  liable  to  be  divested  were  not  liable  to  taxation  until 
the  contingencies  had  passed  or  been  fulfilled  and  the  right  to 
succeed  to  property  had  become  certain  and  absolute. 

In  Matter  of  PuUis  Estate,  60  App.  Div.  286,  it  was  said 
that  the  course  of  the  decisions  had  changed  the  rule  applicable 
to  the  taxable  status  of  estates  by  which  technically  vested  re- 
mainders were  taxed,  and  that  now  it  is  the  weight  of  authority 
that  beneficiaries  are  not  now  taxable  until  they  have  a  fixed 
and  absolute  right  of  enjoyment  and  until  events  make  it  cer- 
tain that  there  is  an  actual  and  beneficial  transfer  of  property 
to  them.  Citing  Hoffman  Estate,  supra;  Matter  of  Roosevelt, 
143  N.  Y.  120;  Matter  of  Curtis,  142  id.  219. 

In  Matter  of  Howell,  34  Miso.  Bep.  432,  the  wiU  gave  the 
remainder  to  the  executors  in  trust  to  apply  the  income  to  the 
use  of  the  widow  for  life,  upon  her  death  to  divide  the  trust 
fund  into  as  many  shares  as  he  then  had  children  and  to  apply 
the  income  of  such  shares  to  the  use  of  such  children  during 
their  lives,  and  upon  the  death  of  either  to  pay  over  and  trans- 
fer the  fund  to  the  child's  appointee  or  if  no  appointment  was 
made  to  the  issue  of  such  child,  and  if  none  to  the  survivors. 
At  testator's  death  a  tax  was  fixed  upon  the  life  estate  of  the 
widow  and  upon  the  life  estate  of  the  children  who  survived 
testator,  but  remainder  over  was  not  taxed.  The  Comptroller 
appealed,  contending  that  the  remainder  over  should  have  been 
taxed.  His  contention  was  not  sustained.  Surrogate  Thomas 
said  as  to  the  remainder  over:  "  The  difficulty  is  that  no  trans- 
fer of  the  imtaxed  remainder  interests  has  been  effected.  A 
method  by  which  ultimate  ownership  of  those  interests  may  be 
determined  has  been  indicated;  a  transfer  has  been  initiated 
which  will  eventually  be  consummated  in  one  of  its  several 
possible  forms,  but  the  title  to  the  property  after  the  expira- 
tion of  the  life  estates  of  the  widow  and  the  four  children  of 
the  testator  has  not  yet  been  transferred  to  or  vested  in  any 
7)ei*8on  whomsoever.'' 
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It  appearing  then  that  there  is  no  gift  of  the  residuary  estate 
in  the  Plum  will  except  as  implied  from  the  direction  to  pay 
and  divide  and  that  only  such  transfers  are  presently  taxable  as 
are  actual  present  transfers  to  known  transferees  who  take  more 
than  a  technically  vested  estate,  it  is  quite  dear  that  the  ap- 
praiser cannot  at  the  present  time  fix  a  tax  upon  any  particular 
or  certain  transfer  against  any  transferee  ascertainable  at  the 
present  time. 

The  only  remaining  authority  for  the  taxation  of  this  residu- 
ary estate  must  be  found  in  the  amendment  to  section  230  oi 
the  Tax  Law  passed  in  1899.  The  effect  of  this  amendment  has 
been  recently  passed  upon  adversely  to  the  contention  of  the 
Comptroller  in  Matter  of  Vanderbilt,  68  App.  Div.  27.  It  is 
there  held  that  future  interests  created  in  such  a  manner  that 
the  tax  upon  the  transfer  could  not  be  immediately  paid  with- 
out in  a  measure  depleting  the  life  estate  would  impose  a  tax 
upon  property  and  not  upon  the  transfer,  and  that  the  pro- 
visions of  the  amendment  are  ineffectual  to  change  the  nature  of 
the  transfer  tax. 

The  report  of  the  appraiser  and  the  order  miade  thereon  are 
therefore  affirmed,  so  far  as  they  decide  that  Mercy  M.  Plum 
is  taxable  upon  a  life  estate,  and  as  to  the  remainder  of  the 
estate  that  the  same  is  not  at  present  taxable.  But  as  the  parties 
have  stipulated  upon  a  substantial  change  in  the  valuation  of 
the  estate  which  will  necessitate  a  new  computation  of  the 
present  value  of  the  life  estate  the  matter  is  remitted  to  the 
appraiser  for  further  action  in  accordance  \^'ith  the  stipulation. 

Report  of  appraiser  and  order  made  thereon  affirmed,  so  far 
as  they  decide  that  Mercy  M.  Plum  is  taxable  upon  a  life  estate 
and  as  to  a  remainder  of  estate,  that  same  is  not  at  present 
taxable. 
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i        Matter  of  the  Estate  of  Patbick  Mahonby,  Deceased. 

{Surroffate'a  Court,  SuUivan  County,  March,  1902.) 
AoicnasTBATioN — ^Pbefebenob   of    a   Judgmsnt   fob    Costs    Rxcovebid 

A8AIN8T  ▲   PULINTnrr-ADMINIS13U.TBIX — ^LbAVE   TO   ISSUE   EXECUTION. 

A  judgment  for  costs,  recovered  against  an  administratrix  in  an 
unsuccessful  action  brought  by  her  in  her  representative  capacity 
against  a  person  to  recover  of  him  a  debt  which  she  believed  to  have 
been  due  her  intestate  in  his  lifetime,  is  entitled  to  a  preference  over 
debts  due  general  creditors  of  the  intestate  as  it  is  to  be  regarded 
as  an  expense  of  administration. 

The  surrogate  therefore  granted  the  judgment  creditor  leave  to  issue 
execution  against  the  administratrix  in  her  representative  cacapity 
for  his  pro  rata  share  of  the  assets  applicable  to  preferred  claims  and 
found  to  be  or  to  have  been  in  her  hands. 

Such  a  judgment  is  not  a  **  debt "  of  the  intestate  nor  is  the  judg- 
ment creditor  a  "creditor"  of  the  estate,  within  Code  C.  P.  9§  2719 
and  2722. 

Application  by  a  judgment  creditor  for  leave  to  issue  execu- 
tion. 

Charles  H.  Stage,  for  petitioner. 
John  D.  Lyons,  for  administratrix. 

Smith,  S. — This  matter  was  first  before  the  court  on  an  ap- 
plication made  by  William  Jones,  who  had  obtained  judgment 
against  Mary  Mahoney  as  administratrix  of  said  Patrick  Ma- 
honey,  deceased,  to  compel  the  administratrix  to  pay  the  said 
judgment,  and  it  was  decided  in  that  proceeding  that  a  party 
holding  a  judgment  against  an  administratrix  recovered  upon 
a  claim  which  did  not  exist  at  the  time  of  the  decedent's  death 
was  not  a  creditor  of  the  estate  within  the  meaning  of  section 
2722  of  the  Code,  following  the  cases  of  Hall  v.  Dusenbury, 
38  Hun,  125 ;  Matter  of  Foley,  39  App.  Div.  248. 

The  judgment  creditor  now  makes  this  application  for  leave 
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to  issue  execution  upon  this  judgment  pursuant  to  sections 
1825  and  1826  of  the  Code  of  Civil  Procedure.  An  account- 
ing  has  been  had  upon  such  application  pursuant  to  section 
2725,  subdivision  1  of  the  Code  of  Civil  Procedure,  and  peti- 
tioner's right  to  the  relief  demanded  depends  upon  the  condi- 
tion of  such  accounts  and  whether  or  not  there  are  any  assets 
in  the  hands  of  the  administrator  applicable  to  the  payment  of 
his  judgment.  The  first  inquiry  to  which  our  attention  must 
be  directed  relates  to  the  class  of  claims  to  which  the  judgment 
of  this  petitioner  belong.  The  Code  provides  that  where  it 
appears  that  the  assets  after  payment  of  all  sums  chargeable 
against  them  for  expenses  and  claims  entitled  to  a  preference 
as  against  the  plaintiff  will  not  be  sufficient  to  pay  the  claims 
of  the  class  to  which  plaintiff  belongs  in  full  the  sum  directed 
to  be  collected  by  the  execution  shall  not  exceed  the  plaintiff^s 
just  proportion  of  the  assets.    §  1826. 

Petitioner's  claim  is  a  judgment  for  costs  recovered  in  an 
action  brought  by  the  administratrix  on  a  claim  alleged  to  be 
due  decedent  in  his  lifetime.  To  which  class  of  claims  does 
it  belong?  The  condition  of  the  assets  is  such  that  if  it  must 
come  in  with  the  general  creditors  of  the  decedent  there  will  be 
little  or  nothing  to  pay  it  from,  while  if  it  is  allowed  equality 
with  the  other  claims  and  expenses  incurred  in  the  administra- 
tion of  the  estate  it  will  receive  a  large  percentage  on  the  dis- 
tribution. It  is  not  included  among  the  "debts"  mentioned 
in  section  2719  because  the  owner  of  it  is  not  a  creditor  of  the 
estate  as  has  already  been  shown.  Hall  v.  Dusenbury,  supra; 
Matter  of  Foley,  supra.  It  is  not  controlled  by  the  provision 
of  section  2719  to  the  effect  that  commencement  of  a  suit  for 
the  recovery  of  a  debt  or  the  obtaining  a  judgment  thereon 
against  the  administrator  or  executor  shall  not  entitle  such 
debt  to  preference  over  others  of  the  same  class.  There  was 
no  debt  here  against  the  administratrix;  section  3246  requires 
the  judgment  to  be  collected  out  of  the  estate  and  while  I  find 
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no  express  provision  of  law  which  points  out  just  what  class 
of  claims  it  belongs  to  or  what  priority  of  payment  shall  be 
given  it,  I  am  of  the  opinion  that  it  should  have  preference  over 
general  creditors  of  the  estate  and  be  paid  as  a  part  of  the 
proper  and  necessary  expenses  of  administration.  The  repre- 
sentative brings  action  upon  a  claim  which  she  has  good  reason 
to  believe  is  justly  due  the  estate.  The  action  is  tried  and 
results  in  a  judgment  against  her  for  costs.  Her  own  expenses 
and  disbursements  are  proper  charges  as  expenses  of  adminis- 
tration. Would  it  be  equitable  or  just  to  compel  the  party  sued 
and  who  was  successful  in  his  defense  to  take  his  chances  for 
his  legitimate  costs  with  the  general  creditors  of  the  estate, 
which  in  many  instances,  as  in  this  case,  would  prevent  him 
from  recovering  anything  on  the  judgment?  I  cannot  see  it  in 
that  light  and  must  rest  my  decision  in  this  proceeding  upon 
those  cases  which  hold  the  contrary  view.  See  Shields  v.  Sul- 
livan, 3  Dem.  296;  Matter  of  Kandell,  8  K  Y.  Supp.  652; 
Matter  of  Casey,  6  id.  608 ;  Columbian  Ins.  Co.  v.  Stevens,  37 
X  Y.  536. 

The  petitioner's  judgment,  being  entitled  to  preference  over 
the  general  creditors  of  deceased,  it  is  no  answer  to  the  applica- 
tion to  say  that  the  administratrix  has  paid  the  debts  in  full 
and  thus  disposed  of  the  assets  of  the  estate.  Such  payments 
are  made  at  her  peril  and  she  must  still  respond  to  the  persons 
entitled  thereto  for  the  funds  so  distributed.  The  account  and 
proofs  filed  in  this  proceeding  show  that  the  administratrix  re- 
ceived personal  property  belonging  to  the  estate  of  the  value  of 
$560.  She  has  paid  for  funeral  expenses,  which  have  prefer- 
ence, $55.  She  has  paid  out  for  other  expenses  of  administra- 
tion, $27.50  on  application  for  letters.  She  has  paid  $32  for 
taxes,  and  her  commissions  are  $28  and  she  is  entitled  to  ex- 
empt property  as  shown  by  the  account  of  $180;  making  a  total 
of  $322.50,  and  leaving  a  balance  in  her  hands  of  $237.50  ap- 
plicable to  petitioner's  claim  and  the  claim  of  her  own  attor- 
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ney  for  costs  in  said  suit ;  both  of  which  are  entitled  to  share 
equally  in  the  distribution.  The  amount  to  which  the  peti- 
tioner is  entitled  on  such  pro  rata  distribution  of  the  assets  re- 
maining as  above  is  the  sum  of  $135.60,  and  an  order  may  be 
entered  directing  execution  to  issue  against  said  administratrix 
for  such  amount. 
Decreed  accordingly. 


Matter  of  the  Accounting  of  Geobge  G.  Decker,  as  Guardian 

of  Abthub  W.  Ci^ask. 

{ Burro ffate^s  Court,  Delaware  County,  March,  1902.) 

GUABDIAN     AND    WABD— PBOHIBniI>    InTEBTMBITTS — COMMISSIONS — LEGAI.. 

Expenses — Oosts  Against  Guaeoian. 

A  general  guardiaii  cannot  inTest  hie  ward'e  personalty  in  realty 
without  first  obtaining  authority  to  do  so  fn^n  the  Supreme  Court  nor 
can  be  invest  in  bajdc  stock  or  in  a  bond  of  a  foreign  corporation. 

Annual  rests  cannot  be  taken  in  his  account  for  the  purpose  of 
allowing  him  commissions  at  full  rates  upon  the  balance  then  found, 
nor  can  he  have  commissions  on  the  principal  of  reinvestments. 

He  cannot  charge  the  fund  with  legal  expenees  incurred  in  his  at- 
tempt to  get  himself  discharged  as  guardian  before  his  ward  had 
reached  majority. 

He  may  employ  an  attorney  to  prepare  his  final  account. 

He  will  be  charged  with  costs  personally  where  his  account  em- 
bodied improper  items  and  the  ward  was  obliged  to  file  objections  to 
it  in  order  to  protect  his  rights. 

Proceedings  upon  the  accounting  of  a  guardian. 

J.  K.  P.  Jackson,  for  guardian. 

A.  P.  Carpenter  (F.  M.  Andrus,  of  counsel),  for  petitioner. 

Qk.\kt,  S. — On  the  Ist  day  of  September,  1891,  George  G. 
Decker  of  Margaretville,  N.  Y.,  was  duly  appointed  guardian 
of  the  person  and  estate  of  Arthur  W.  Clark,  an  infant,  then 
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of  the  age  of  twelve  years,  and  continued  as  such  guardian  un- 
til the  present  time. 

On  the  24th  day  of  March,  1900,  the  said  Arthur  \V.  Clark 
arrived  at  the  age  of  twenty-one  years,  and  on  the  19th  day  of 
April,  1900,  filed  a  petition  to  compel  the  said  G.  G.  Deoker  to 
account  as  such  guardian.  On  the  1st  of  June,  1900,  the  said 
guardian  filed  his  account  «and  on  the  same  day  the  petitioner 
appeared  and  filed  objections  to  several  items  in  said  account. 
The  principal  items  objected  to  were : 

First.  The  item  of  $1,000  alleged  to  have  been  invested  by 
the  guardian  on  the  24th  day  of  December,  1897,  in  the  Crosby 
house  and  lot,  so-called,  in  said  village  of  Margaretville. 

Second,  Two  items  of  $260  each,  alleged  to  have  been  in- 
vested by  said  guardian  in  stock  of  the  People's  National  Bank 
of  Margaretville  on  the  24th  day  of  December,  1897,  and  the 
27th  day  of  October,  1898,  respectively. 

Third.  The  sum  of  $200,  alleged  to  have  been  paid  E.  Hunt 
for  a  MoKinley  Mortgage  and  Debenture  Bond  on  the  20th  day 
of  November,  1891. 

Fourth.  The  petitioner  also  objected  to  the  items  charged  in 
the  account  for  commissions  by  the  said  guardian,  claiming  that 
the  charges  for  commissions  were  in  excess  of  those  allowed  by 
law. 

Fifth.  Objection  is  also  made  to  the  item  of  eighty-one  dol- 
lars paid  J.  K.  P.  Jackson,  attorney,  on  the  10th  day  of  May, 
1899 ;  and  the  petitioner  also  further  asks  that  the  costs  and 
expenses  of  this  accounting  be  charged  against  the  guardian. 

TTpon  the  question  as  to  the  item  of  $1,000,  invested  in  the 
Crosby  house  and  lot,  it  is  contended  by  the  petitioner  that  the 
guardian  had  no  authority  in  law  or  otherwise  to  make  such 
investment  without  an  order  of  the  Supreme  Court.  The  guar- 
dian, on  the  other  hand,  contends  that  as  such  investment  is 
one  which  might  have  been  authorized  by  the  Supreme  Court, 
and  haying  been  made  by  him  in  good  faith,  should  be  allowed 
to  him  upon  the  accounting. 
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In  Matter  of  Bolton,  20  Misc.  Rep.  532,  Surrogate  Corn- 
stock,  in  writing  the  opinion,  held  that  the  Court  of  Chancery 
originally  possessed  the  sole  power  to  authorize  a  change  of  the 
personal  property  of  an  infant  into  real  property,  and  that  in 
the  exercise  of  its  equity  powers  the  Court  of  Chancery  could 
and  often  did  direct  such  uses  of  the  infant's  funds  or  sanc- 
tion it  after  it  was  done,  provided  the  infant  had  not  attained 
to  his  majority,  that  this  power  was  transferred  to  the  Supreme 
Court  and  is  now  held  by  it  even  over  guardians  appointed  by 
the  Surrogate's  Court. 

After  a  careful  examination  of  the  cases  cited  I  am  of  the 
opinion  that  the  rule  laid  down  by  Surrogate  Comstock  is  the 
settled  rule  upon  the  question  of  authority  of  a  guardian  to  in- 
vest the  personal  property  of  his  ward  in  real  estate,  and  am 
therefore  of  the  opinion  that  the  item  of  $1,000,  alleged  to 
have  been  invested  in  the  Crosby  house  and  lot  so-called,  was 
made  without  authority  of  law  and  must  be  charged  against  the 
guardian,  with  interest  from  the  time  of  such  investment. 

Second.  As  to  the  items  aggregating  $500,  invested  in  the 
People's  Bank  stock  of  Margaretville,  not  being  a  security 
which  the  guardian  was  authorized  to  invest,  such  investment 
was  made  at  his  risk. 

"  A  guardian  who  invests  in  personal  security  assumes  ttie 
risk  of  loss  thereby  and  he  must  bear  the  expenses  of  litigation, 
in  efforts  to  collect  funds  so  invested."  Torry  v.  Frazer,  2 
Redf.  486. 

"  A  guardian  has  no  authority  to  invest  upon  personal  se- 
curity, upon  bond,  promissory  note,  or  other  personal  security, 
and  if  he  does  he  shall  be  personally  answerable  if  the  security 
prove  defective."  Dayton  on  Sur.  Pr.  (3d  Ed.)  521 ;  Bogart 
V.  Van  Velsor,  4  Edw.  Oh.  718,  722 ;  Ackerman  v.  Eraott,  4 
Barb.  626. 

"  A  guardian  should  not  loan  the  money  of  his  ward  upon 
personal  security."  Matter  of  Bushnell,  17  N".  T.  St.  Rep. 
813;  8.  C,  4  N.  Y.  Supp.  472. 
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"  The  guardian  has  no  right  to  invest  the  property  of  the  in- 
fant in  bank  stock/'     Ackerman  v.  Emott,  4  Barb.  626. 

In  view  of  the  foregoing  authoriti«,  I  am  of  the  opinion  that 
the  guardian  had  no  legal  right  or  authority  to  invest  the  funds 
of  the  infant  in  the  People's  Bank  stock,  and  therefore  those 
items  should  be  charged  against  the  guardian  with  interest 
from  the  time  such  investments  were  made. 

Third.  It  i^  claimed  by  the  petitioner  that  the  investment  of 
$200  in  the  McKinley  Mortgage  &  Debenture  Bond  being  a 
non-resident  corporation  was  unauthorized  by  law.  It  is  con- 
ceded by  the  attorney  for  the  guardian  in  his  brief  that  this 
investment  being  an  investment  in  a  foreign  corporation  was 
unlawful  and  that  the  guardian  must  retain  the  same  and  ac- 
count to  the  ward  therefor.  The  guardian's  account  should 
therefore  be  charged  with  the  sum  of  $200  so  invested,  together 
with  interest  on  the  same  from  the  time  the  same  was  invested. 

Fourth.  Upon  the  question  of  commissions  claimed  by  the 
guardian  the  rule  seems  to  have  been  settled  by  the  Court  of 
Appeals  in  the  ease  of  Morgan  v.  Hannas,  reported  in  13  Abb. 
(N.  S.)  361.  Judge  Folger,  in  writing  the  opinion,  states  the 
rule  as  follows :  "  That  annual  rests  in  the  accounts  of  an  ex- 
ecutor or  other  trustee,  cannot  be  taken  for  the  purpose  of  al- 
lowing him  commissions  at  full  rates  upon  the  balance  then 
found.  But  where  annual  rests  are  required  by  the  special 
direction  of  a  court,  for  the  sake  of  charging  the  trustee  with 
interest,  or  by  a  rule  of  court,  or  by  the  provisions  of  statute ; 
then  full  commissions  may  be  computed  upon  the  amounts,  ex- 
cluding reinvestments  of  principal." 

"  Where  a  guardian  invests  or  reinvests  funds  he  is  not  en- 
titled to  commissions  upon  such  reinvestments,  but  only  upon 
the  interest  or  income  arising  from  the  same."  Matter  of  Kel- 
logg, 7  Paige,  266. 

The  guardian,  therefore,  is  entitled  to  receive  five  per  cent, 
for  receiving  and  paying  out  $1,000  of  the  principal  sum ;  two 
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and  one-half  per  cent,  for  receiving  and  paying  out  the  remain- 
ing $4,000  of  principal;  and  five  per  cent  for  receiving  and 
paying  out  the  interest  or  income  received  by  him  after  the 
filing  of  his  annual  report  each  year,  provided  the  same  did  not 
exceed  in  any  one  year  the  sum  of  $1,000.  In  case  the  amount 
received  in  any  one  year  after  filing  the  annual  report  exceeded 
the  sum  of  $1,000  then  upon  the  excess  the  guardian  would  be 
entitled  to  the  sum  of  two  and  one-half  per  cent. 

The  commissions  of  the  guardian  may,  therefore,  be  com- 
puted according  to  the  foregoing  rule,  and  the  guardian  allowed 
commissions  upon  that  basis. 

Fifth,  As  to  the  item  of  eighty-one  dollars  paid  J.  K.  P. 
Jackson,  his  attorney,  for  services  in  the  proceeding  in  which 
the  guardian  sought  to  be  relieved  from  his  trust  before  the 
ward  arrived  at  the  age  of  twenty-one  years,  not  being  for  the 
benefit  of  the  ward  should  not  be  allowed  the  guardian  upon 
this  accounting.  These  services  were  rendered  in  a  proceeding 
in  which  the  guardian  sought  to  be  relieved  from  the  trust  and 
were  not  instituted  or  conducted  in  the  interest  of  the  ward, 
but  for  the  sole  benefit  of  the  guardian,  and  whatever  compensa^ 
tion  is  paid  the  attorney  for  the  said  guardian  for  such  ser* 
vices  should  be  paid  by  the  guardian,  and  not  out  of  the  funds 
of  the  ward,  as  the  ward  was  not  in  any  manner  responsible 
for  such  proceeding  or  benefited  by  it.  A  general  guardian  un- 
der ordinary  circumstances  would  be  justified  in  employing  an 
attorney  at  a  reasonable  compensation  to  prepare  his  final  ac- 
count, and  under  the  circumstances  of  this  case,  taking  into  ac- 
count the  amount  of  time  employed  in  the  preparation  of  the 
account,  I  should  consider  the  sum  of  twenty-five  dollars  a 
reasonable  allowance  for  the  time  necessarily  expended  in  pre- 
paring the  account,  and  that  sum  is  hereby  allowed. 

As  the  contest  which  arose  upon  the  objections  filed  to  the 
account  was  caused  solely  by  the  improper  items  embodied  in 
the  account  by  the  guardian,  which  rendered  the  contest  neces- 
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sarj  to  enable  the  ward  to  recover  his  rights,  the  costs  of  the 
contest,  in  mj  judgment,  should  be  paid  bj  the  guardian. 

'^  A  general  guardian  will  be  compelled  to  pay  the  oosts  of  a 
contested  accounting  where  the  evidence  shows  maladministra- 
tion by  him  of  his  ward's  estate."  Matter  of  Kopp,  15  Civ. 
Pro.  282. 

In  the  case  at  bar  it  was  necessary  for  the  ward  to  file  ob- 
jections to  the  account  in  order  to  protect  his  rights.  In  each 
instance  the  items  objected  to  were  unlawfully  sought  to  be 
charged  against  the  ward  and  through  no  fault  of  the  ward, 
and  it  would  be  a  great  hardship  to  the  ward  to  be  compelled 
to  pay  the  expense  of  a  contest  which  he  was  compelled  to  in- 
stitute in  order  to  preserve  his  rights. 

"  A  guardian  acting  within  the  scope  of  his  powers,  like  an 
<^xoeutor  or  administrator  is  bound  only  to  fidelity  and  ordinary 
diligence  and  prudence  in  the  execution  of  his  tru-st.  And  his 
acts,  in  the  absence  of  fraud,  will  be  liberally  construed/' 
White  V.  Parker,  8  Barb.  48. 

But  a  guardian  is  presumed  to  know  the  law.  Ignorance  of 
the  law  is  no  excuse  for  a  failure  to  perform  his  duties  accord- 
ing to  law.    Matter  of  Kopp,  supra. 

The  petitioner  is  hereby  allowed  the  sum  of  seventy  dollars, 
<x>5ts  of  the  contest,  to  be  charged  against  and  paid  by  the  guar- 
dian. The  guardian,  being  charged  with  the  amount  invested 
in  the  Crosby  house  and  lot  with  interest  from  the  time  of  its 
purchase,  should  be  credited  with  the  amount  of  rent  received 
and  taxes  and  insurance  paid  from  the  time  of  such  purchase. 

Decreed  accordingly. 
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Matter  of  the  Appraisal,  under  the  Acts  in  Relation  to  Taxable 
Transfers  of  Property,  of  the  Estate  of  Heney  G.  Fay, 
Deceased. 

{Surrogate's  Court,  Kings  County,  March,  1902.) 
Tbansfeb  Tax — Bbooklyn  Y.  M.  C.  A.  Nor  Exempt  as  a  Religious  Cob- 

POSATIOIT. 

The  Brooklyn  Y.  M.  C.  A.,  inoorporated  under  a  special  act  pri- 
marily "  for  the  improvement  of  the  moral  and  spiritual  condition  of 
the  young  men  of  Brooklyn  by  means  always  appropriate  to  and  in 
unison  with  the  spirit  of  the  Gospel;  and  secondarily^  the  impro^'c- 
ment  of  their  intellectual,  physical  and  social  condition  by  the  same 
means,"  is  not  a  religious  corporation  within  the  meaning  of  the 
Transfer  Tax  Law  (L.  1896,  ch.  908,  {  221),  as  the  primary  purpose 
of  its  organization  was  not  to  exercise  ecclesiastical  control  over  its 
members  under  some  distinct  forms  of  worship  and  discipline. 

The  mere  fact  that  a  corporation  has  been  formed  for  a  worthy  ob- 
ject,  incidentally  involving  some  religious  exercises,  cannot  secure  it 
exemption  from  the  transfer  tax  as  being  a  religious  corporation. 

Appeal  by  the  Brooklyn  Young  Men's  Christian  Association 
from  a  decree  confirming  the  report  of  an  appraiser. 

Lyon  &  Smith,  for  Brooklyn  Young  Men's  Christian  Asso- 
ciation. 

Wm.  O.  Campbell,  for  Comptroller  of  State  of  New  York. 

Church,  S. — ^By  the  will  of  the  deceased  a  bequest  of 
$10,000  was  made  to  the  Brooklyn  Young  Men's  Christian  As- 
sociation. The  appraiser  made  an  order  herein  fixing  a  tax  of 
$500  on  such  bequest. 

From  the  decree  confirming  this  appraisal  the  said  Brooklyn 
Young  Men's  Christian  Association  appeals,  stating  as  a  ground 
for  its  appeal  that  it  "  is  a  religious  corporation  and  the  legacy 
to  it  is  exempt  under  the  said  Transfer  Tax  Act." 

By  section  221,  chapter  908,  of  the  Laws  of  1896,  it  is  de- 
clared that  any  property  bequeathed  "  to  any  religious  corpora- 
tion "  shall  be  exempt  from  the  provisions  of  the  act 
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The  sole  question,  therefore,  for  consideration  is  whether  the 
Young  Men^s  Christian  Association  is  "  a  religious  corpora- 
tion "  within  the  meaning  and  intent  of  the  above  section  of  the 
Transfer  Tax  Act.  The  question,  it  seems  to  me,  is  not  whether 
the  corporation  in  question  is  organized  for  beneficial  purposes, 
but  whether  there  is  included  in  its  work  some  work  of  a  religi- 
ous character.  It  was  incorporated  by  virtue  of  a  special  act, 
in  which  it  was  stated  that  its  object  was  to  be  primarily  "  the 
improvement  of  the  moral  and  spiritual  condition  of  the  young 
men  of  Brooklyn,  by  means  always  appropriate  to  and  in  unison 
with,  the  spirit  of  the  Gospel;  and  secondarily,  the  improve- 
ment of  their  intellectual,  physical  and  social  conditions  by  the 
same  means." 

The  measure  of  whether  this  is  a  religious  tx>rporation,  it 
seems  to  me,  can  be  best  determined  by  a  test  of  whether  it 
could  be  incorporated  under  the  General  Religious  Corporation 
Law  of  this  State. 

By  the  Religious  Corporation  Law  (Laws  of  1895,  Chap. 
723,  section  2),  it  is  provided  as  follows:  "A  religious  corpora- 
tion is  a  corporation  created  for  religious  purposes."  There 
then  follows  a  provision  defining  an  incorporated  or  an  unin- 
corporated church. 

An  inspection  of  this  statute  plainly  shows  that  if  it  was  de- 
sired to  incorporate  this  corporation  to-day  it  could  not  be  done 
under  the  general  statute  providing  for  religious  corporations, 
but  would  have  to  come  under  the  statute  providing  for  member- 
ship corporations,  section  7  of  the  Membership  Corporations 
Law  explicitely  providing  for  their  incorporation,  and  in  the 
note  which  is  made  by  the  compiler  of  the  Membership  Corpora- 
tions Law  it  is  stated  that  it  is  the  express  object  and  purpose 
of  that  statute  that  it  should  include  all  of  the  large  class  of  non- 
stock corporations  which  it  was  necessary  to  have  incorporated 
other  than  religious  societies. 
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When  the  Legislature,  therefore,  expressly  provides  for  a 
method  of  incorporation  for  a  specific  class  of  corporations,  and 
subeequently;  in  another  statute,  refers  to  corporations  by  the 
same  definition  that  it  has  previously  made,  it  seems  to  me  that 
it  must  be  considered  as  being  used  as  a  special  reference  to 
the  specific  class  of  corporations  named. 

An  illustration  of  fhis  in  widely  divergent  statutes^  it  seems 
to  me,  would  be  instructive : 

The  Legislature  has  elsewhere  specifically  collated  the  law 
applicable  to  railroad  corporation;  in  another  law  it  hfis  col- 
lated the  law  in  relation  to  transportation  corporations.  If  the 
Legislature  should  subsequently  pass  a  specific  statute  exempt- 
ing from  the  provisions  of  any  act  transportation  corporations, 
it  seems  to  me  that  it  would  show  that  they  were  plainly  re- 
ferring to  the  corporations  of  the  character  covered  by  the 
Transportation  (Corporations  Act,  and  that  a  railroad  corpora- 
tion would  not  come  in  and  claim  exemption  on  the  ground  that 
its  business  was  also  that  of  transportation.  In  other  words, 
that  the  language  of  the  Legislature  is  used  to  describe  a  specific 
class  of  corporations,  for  which  they  have  made  provision,  and 
was  not  general  language  referring  in  a  general  way  to  matters 
which  may  be  included  within  the  corporation's  work. 

The  counsel  for  the  appellant  refers  to  the  case  of  Young 
Men's  Christian  Association  v.  Mayor,  113  N.  Y.  187,  as  being 
decisive  of  this  case,  but  an  examination  of  that  case  does  not 
sustain  this  contention.  The  question  there  under  considera- 
tion was  not  whether  the  corporation  was  a  religious  corpora- 
tion, but  whether  the  real  estate  which  was  sought  to  be  made 
the  subject  of  taxation  was  devoted  to  a  religious  purpose;  in 
discussing  the  general  affairs  of  the  corporation  it  is  true  that 
thev  referred  to  its  work  in  words  of  commendation,  and  said 
that  it  was  a  religious  society,  but  that  was  merely  dichMi,  and 
not  by  any  means  decisive  of  the  question  here  before  me  for 
review. 
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It  seems  to  me,  f urther,  that  a  religious  corporation  should  be 
one  formed  primarily  for  religious  purposes;  exercising  some 
ecclesiastical  control  over  its  members,  having  some  distinct 
form  of  worship,  and  some  method  of  discipline  for  violation 
thereof,  and  that  the  mere  fact  that  it  has  been  formed  for  a 
good  and  worthy  object,  in  which  incidentally  there  will  be  some 
religious  exercises  involved,  does  not  make  it  a  religious  corporar 
tion. 

In  the  decision  in  Hamsher  v.  Hamsher,  8  L.  K.  A.  556,  the 
Court  of  Appeals  of  Illinois  have  considered  this  branch  of  the 
case  at  great  length,  and,  in  my  judgment,  have  correctly  de- 
cided the  same. 

In  this  connection  I  might  say  that  we  know  that  many 
secret  societies  have  certain  religious  and  solemn  rites  which 
they  perform,  yet  it  could  not  be  said  that  because  their  object 
is  a  worthy  one  for  the  advancement  of  the  condition  of  their 
members,  and  incidentally  some  religious  services,  that  they 
come  within  the  technical  definition  of  a  religious  corporation. 

It  is  with  regret  that  I  reach  this  conclusion,  as  this  corpora- 
tion is  conducting  a  great  work  on  behaK  of  the  young  men  of 
Brooklyn  and  is  probably  by  its  influence  bringing  up  more 
young  men  to  lead  moral,  godly  lives  than  many  of  the  churches 
combined,  it  being  enabled,  by  reason  of  the  peculiar  methods 
employed,  to  reach  many  young  men  who  could  not  be  reached 
by  the  ordinary  influences  and  scope  of  the  authority  exercised 
by  the  churches;  but  the  question  before  me  is  not  what  the 
Legislature  should  provide  in  this  matter,  but  what  has  the 
Legislature  actually  done  and  intended,  and  in  this  case  I 
am  clear  that  on  the  statute  as  it  stands  the  Legislature  has 
not  exempted  from  the  Transfer  Tax  Act  such  a  corporation 
as  the  Young  Men's  Christian  Association  of  Brooklyn.  Where 
the  action  of  the  Legislature  has  been  merely  unwise  or  im- 
provident, it  is  not  the  province  of  the  court,  by  a  strained  con- 
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struction  of  a  statute,  to  endeavor  to  nullify  the  same,  but  the 
wrong  should  be  righted  by  proper  legislation. 

I,  therefore,  will  deny  the  appeal,  and  confirm  the  appraise- 
ment in  this  matter. 

Appeal  denied  and  appraisement  confirmed. 


Matter  of  the  Judicial  Settlement  of  the  Aceoimt  of  Cosnei.ia 
M.  Hbnshaw,  as  Executrix  of  the  Last  Will  and  Testament 
of  Sarah  Gbaois,  Deceased. 

{Surrogate' 9  Court,  Kings  County,  Maroh,  1902.) 

Distribution  in  Subbooatc's  Coubt — ^The  Holdeb  of  a  Contixoent 
'Desbt  Against  a  Decedent's  Estate  Is  Not  a  Creditob  Thereof — 
Code  C.  P.  S  2746 — Covenant  Not  Running  With  the  Land. 

A  covenant  under  which  a  lessor,  since  deceased,  a^ees  to  pay  her 
lessees,  in  a  manner  prescribed,  "  for  the  buildings  remaining  on  the 
premises  at  the  expiration  of  the  term"  does  not  make  them  her 
creditors  to  any  extent  until  the  term  has  actually  expired  and  there- 
fore where  she  dies  before  that  time  the  court  has  no  authority  upon 
the  judicial  settlement  of  the  account  of  her  executrix  to  direct  the 
latter  to  retain  in  her  hands  the  probable  amount  of  the  claim  of 
the  lessees. 

In  the  absence  of  a  specific  provision  to  that  effect  such  a  covenant 
is  personal  to  the  lessor  and  does  not  run  with  the  land  nor  bind  her 
heirs  or  legatees. 

Proceedings  upon  the  judicial  settlement  of  the  account  of 
an  executrix. 

Smith  &  Buxton  (H.  C.  M.  Ingraham,  Edgar  M.  Doughtj',  of 
counsel),  for  petitioner. 

Wilson  &  Wallis,  for  Cornelia  H.  Sands,  legatee. 

Pearsall,  Kapper  £  Pearsall,  for  Fannie  Lupton  Shepperson, 
legatee. 

George  S.  Ingraham,  for  Ovington  Brothers  Company. 
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Chubch,  S. — On  the  judicial  settlement  of  this  account  ob- 
jection is  made  to  the  decree  providing  for  settlement  and  dis- 
tribution, on  the  part  of  certain  persons  by  the  name  of  Oving- 
ton,  claiming  to  be  creditors  of  the  deceased.  The  sole  question 
is  one  of  law,  and  arises  from  the  following  questions : 

The  deceased  in  her  lifetime  made  a  lease  to  the  firm  of 
Ovington  Brothers  of  certain  real  estate  in  this  State.  Said 
lease  contained  the  following  proviso :  "  The  party  of  the  first 
part  hereby  agrees  to  pay  for  the  buildings  remaining  on  the 
premises  at  the  expiration  of  the  term  hereby  created,  the 
amount  to  be  so  paid  by  the  party  of  the  first  part  unless  other- 
wise agreed  upon  shall  be  determined  by  arbitrators  to  be  chosen 
as  follows :  The  party  of  the  first  part  shall  choose  one  person, 
the  parties  of  the  second  part  a  second  and  the  two  so  chosen 
shall  choose  a  third,  and  the  decision  of  such  arbitrators  shall 
be  final  and  binding  as  to  the  amount  to  be  paid." 

This  lease  was  executed  in  1880,  and  was  executed  in  pursu- 
ance of  a  proviso  contained  in  a  previous  lease  made  by  the 
testator's  grantor,  which  gave  to  the  Ovington  Brothers  the 
power  of  renewal,  and  also  containing  a  similar  covenant.  The 
building  was  destroyed  by  fire  in  1883.  Thereupon  an  agree- 
ment was  made  between  the  decedent  and  Ovington  Brothers 
extending  the  term  of  the  lease  imtil  May  1,  1904.  After  this 
extension  had  been  ^ven,  the  lessees,  who  owned  premises  ad- 
joining the  demised  premises,  erected  a  new  building,  which 
covered  the  entire  property,  there  being  no  division  line  between 
the  property  of  which  the  Ovington  Brothers  had  the  fee  and 
that  which  they  held  by  lease. 

The  Ovington  Brothers  have  served  a  claim  upon  the  ex- 
ecutrix, stating  that  under  this  covenant  in  the  lease  the  value 
of  the  buildings  so  erected  is  $40,000,  and  that  there  should 
be  no  distribution  of  the  estate  until  the  claim  is  paid  or  suffi- 
cient money  is  set  aside  to  pay  same  when  it  becomes  due. 

It  appears  that  there  is  over  $20,000  of  personalty  and  also 
about  the  same  amount  in  real  estate  in  the  decedent's  estate. 
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The  Code  provides,  under  certain  circumstances,  that  the  ac*^ 
counting  party  must  retain  in  his  hands  the  probable  amount 
of  a  claim  so  as  to  protect  a  creditor.  The  exact  character  of 
such  claim,  however,  is  as  follows:  (Section  2745)  "  Where  an 
admitted  debt  of  the  decedent  is  not  yet  due  "  ;  then  follows  a 
provision  as  to  the  form  of  decree  to  make  payment  when  the 
same  becomes  due. 

This  case  is  certainly  not  within  the  class  of  cases  con- 
templated by  the  above  section  of  the  Code.  That  section  of  the 
Code  obviously  was  intended  to  apply  to  a  present  debt,  the 
amount  of  which  could  not  be  disputed,  but  where,  as  stated 
in  the  Code,  it  was  not  yet  due,  and  the  debtor  had  a  period 
of  time  within  which  to  pay  the  same.  This  manifestly  was 
intended  to  apply  to  a  case  of  a  bond  or  note,  where  the  validity 
of  the  bond  or  note  was  not  questioned,  but  where,  by  its  terms, 
it  could  not  be  paid  until  some  future  date,  but  it  is  evident 
from  the  language  of  the  section  that  at  the  time  the  matter  was 
presented  to  the  court  two  facts  must  certainly  appear,  namely : 

First.    That  it  was  a  debt. 

Second.    That  the  amount  of  it  was  admitted. 

The  liability  of  the  testatrix,  under  the  contract  in  question, 
does  not  fall  within  this  class  of  cases  provided  for  by  the  Code. 
In  the  first  place  it  is  not  a  debt.  It  is  simply  an  executory 
contract  by  which,  at  a  certain  time,  the  testatrix  might  have 
been  liable  to  pay  a  certain  amount  to  the  lessees.  Before  the 
testatrix  could  have  become  liable  to  the  lessees  it  was  necessary 
that  there  should  be  "  buildings  remaining  on  the  premises  at 
the  expiration  of  the  term,"  namely:    May  1,  1904. 

It  is  entirely  possible  and  by  no  means  improbable  that  this 
building  may,  like  its  predecessor,  be  destroyed  by  fire  between 
now  and  the  first  of  May,  1904;  in  fact,  it  might  be  destroyed 
by  fire  on  ,the  last  day  of  the  term.  If  this  contingency  should 
arise  absolutely  no  liability  would  attach  to  the  testatrix  or  hor 
estate,  as  there  would  be  no  buildings  remaining  on  the  premises 
for  which  she  was  liable  to  pay. 
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The  testatrix,  therefore,  is  not  indebted  to  the  Ovington 
Brothers ;  the  mere  fact  that  they  have  not  disputed  the  contract 
does  not  make  it  an  admitted  claim  within  the  language  of  this 
section. 

The  next  question  imder  consideration  is :  Was  this  a  covenant 
nmning  with  the  land  ?  or  is  it  a  mere  covenant  of  payment 
upon  which  only  a  personal  liability  could  be  enforced  against 
the  covenantor. 

Upon  this  matter  there  is  certainly  nothing  in  the  lease  in 
question  which  by  any  specific  terms  provides  that  this  shall  be 
a  covenant  running  with  the  land  or  indicating  any  intention 
on  the  part  of  the  lessee  to  do  other  than  create  a  personal 
liability  on  the  part  of  the  lessor  to  pay  for  the  value  of  these 
buildings.  In  the  absence  of  any  such  express  proviso  is  there 
anything  in  the  contract  in  question  from  which  such  an  inten- 
tion can  be  gathered  ?  The  general  theory  of  contracts  of  char- 
acter similar  to  this  is  that  where  there  is  no  specific  provision 
making  it  a  covenant  running  with  the  land  that  then  it  can 
be  admitted  as  a  personal  covenant  only.  Spencer's  Case,  5 
Coke,  16 ;  Tallman  v.  CoflSn,  4  N.  T.  134. 

There  is  no  doubt,  from  the  entire  tenor  of  this  matter,  that 
the  parties  did  not  intend  to  make  this  proviso  in  the  lease  other- 
wise than  a  personal  covenant. 

It  certainly  will  not  be  contended  that  the  lessees  get  an> 
greater  rights  against  the  testatrix's  heirs-atrlaw  and  legatees 
by  reason  of  the  testatrix's  death  than  they  would  have  had 
against  the  testatrix  if  she  had  lived.  If  the  testatrix  lived  she 
certainly  could  have  disposed  of  her  real  and  personal  estate  by 
gift,  or  otherwise,  and  they  could  not  bring  any  action  to  re- 
strain her  from  disposing  of  the  same  on  the  ground  that  at  the 
expiration  of  their  lease  the  lands  or  the  property  would  be 
insufficient  to  pay  the  amount  of  money  which  she  would  be 
liable  to  pay  under  this  covenant. 

I,  therefore,  see  no  reason  why  any  decree  should  be  entered 
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herein  which  would  result  in  preventing  the  settlement  of  this 
estate  until  the  expiration  of  this  lease  and  until  the  measure 
of  liability,  if  any,  which  the  Ovingtons  may  have  against  the 
testatrix  shall  be  determined. 

It  seems  to  me,  therefore,  unnecessary  to  consider  the  ques* 
tion  as  to  whether  the  legacies  provided  for  in  the  will  are  a 
charge  upon  the  real  estate  or  not. 

Let  a  decree  be  entered,  judicially  settling  the  accounts,  as 
presented,  and  directing  distribution. 

Decreed  accordingjly. 


Matter  of  the  Application  of  Emma  Hudson,  as  General  Guar- 
dian of  AxFBED  C.  WiNKEMEiEB  for  Letters  of  Administra- 
tion upon  the  Estate  of  Cheistian  F.  Winkemeiee. 

(Burrogate'a  Court,  Kings  County,  March,  1902.) 

Al>]CIin8TBA.TI017 — ^MlNOB   CHILD   PBEFEBBQ)  TO   PUBLIO   ADldiriSTBATOB    OF 

KnTQs  County— Code  C.  P.  §S  2660,  2669. 

The  public  administrator  of  Kings  county  lias  no  statutory  right  to 
administer  upon  the  estate  of  a  decedent  who  left  a  son  over  fourteen 
years  of  age,  for,  although  the  minor  is  incompetent  to  serve  because 
of  his  minority  his  general  guardian  is  entited  to  administer  in  his 
right,  before  the  public  administrator. 

Applioation  by  a  general  guardian  for  letters  of  administra- 
tion. 

Frank  J.  Doyle,  for  petitioner. 

F.  H.  Chase,  for  public  administrator. 

Chuech,  S. —  The  deceased  died  intestate,  leaving  several 
infant  children;  the  guardian  of  a  son  over  fourteen  years  of 
age  applies  for  letters  of  administration  on  his  estate,  which  ap- 
plication  is  opposed    by  the  public  administrator  of    Kings 
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county,  who  claims  that  under  the  statute  applicable  to  his  office 
he  has  a  prior  right  to  such  administration.  This  contention 
is  sustained  by  the  decision  of  Judge  Bergen,  in  the  case  of 
Speckles  v.  Public  Administrator,  1  Dem.  475.  Under  all 
ordinary  circumstances  I  should  follow  the  decision  of  any  other 
surrogate  if  I  had  any  doubt  on  the  matter  whatever,  but  an 
examination  of  the  subject  has  caused  me  to  reach  a  contrary 
conclusion  and  I  cannot  follow  a  ruling  which  seems  to  be 
wrong. 

At  the  outset  we  should  consider  that  it  is  the  policy  of  the 
statute  to  grant  to  the  next  of  kin  who  are  entitled  to  share  in 
a  decedent's  estate  the  right  to  administer  on  the  same,  on  the 
theory  th<at  those  to  whom  the  estate  belonged  would  be  most 
interested  in  the  proper  management  of  the  same. 

This  policy  of  the  statute  is  very  forcibly  expressed  in  Matter 
of  Goddard,  94  !N".  Y.  550,  by  Chief  Justice  Ruger,  in  the  fol- 
lowing language :  "  The  equity  of  allowing  persons  entitled  to 
take  by  distribution  the  estate  of  the  deceased  person  to  select 
the  agency  by  which  such  distribution  should  be  made  is  so 
manifest  that  it  ought  not  to  be  refused  to  them  except  in  a  case 
Avhere  its  impropriety  is  clear  and  unmistakable." 

The  office  of  the  public  administrator  was  created  for  the  pur- 
pose of  providing  a  public  official  who  should  take  charge  of  the 
estates  where  there  was  no  next  of  kin  entitled  to  act,  on  the 
theory  that  it  would  be  better  for  such  estates  to  have  some  com- 
petent public  official  act  in  preference  to  a  creditor  who  would 
manifestly  be  interested  to  the  extent  of  his  claim  only. 

In  construing  the  language  of  the  statute  bearing  on  the  mat- 
ter it  seems  to  me  that  we  should  bear  the  above  spirit  of  the 
statute  in  mind  and  endeavor  to  reach  a  result  which  will  be  in 
harmony  with  the  theory  of  the  statute,  rather  than  to  follow 
the  precise  wording  of  any  statute.     . 

With  the  above  spirit  in  mind  we  take  up  the  consideration 
of  the  statutes  involved.  Section  2669  of  the  Oode  provides 
the  public  administrator  shall  have  "  prior  right "  to  admin- 
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ister  where  there  is  "  no  "  next  of  kin  entitled  to  a  "  distribu- 
tive share  in  the  estate  of  such  intestate  resident  in  ihe  State^ 
entitled,  competent  or  willing  to  take  out  letters  of  administra- 
tion." A  technical  reading  of  this  statute  standing  alone  would 
exclude  a. minor  from  administering,  because  such  minor  is 
not  "competent"  to  serve;  but  section  2660  of  the  Code  pro- 
vides :  "  If  a  person  entitled  is  a  minor,  administration  must 
be  granted  to  his  guardian,  if  competent,  in  preference  to  credi- 
tors or  other  persons/*  This  language  must  be  given  effect  and 
construed  in  connection  with  the  provisions  of  section  2669, 
under  which  the  public  administrator  claims  priority. 

The  provision  that  other  persons  shall  only  administer  after 
the  guardian  of  a  minor  is  as  explicit  as  the  language  of  pri- 
ority used  in  section  2669,  with  this  additional  fact:  That  if 
this  contention  of  the  public  administrator  was  adopted  then 
this  provision  relative  to  the  guardian's  right  (at  least  so  far 
as  Kings  county  is  concerned)  is  practically  repealed,  because 
there  can  never  be  a  case  in  which  it  could  be  effective.  This 
conclusion  should,  of  course,  be  avoided  if  possible.  It  is  my 
judgment  that  all  that  the  language  of  section  2669  meant  to 
do  was  to  give  the  public  administrator  a  priority  over  credi* 
t0P8  and  other  persons  and  that  there  was  no  intention  in  that 
section  to  differentiate  between  a  person  who  was  entitled  to 
administer  himself  and  one  who  could  only  do  so  through  his 
guardian. 

This  construction  recognizes  the  rights  of  the  public  adminis- 
trator and  harmonizes  all  parts  of  the  statutes,  and  finally  it 
upholds  the  main  spirit  of  the  statute,  viz. :  To  allow  the  per- 
sons entitled  to  share  in  the  estate  to  be  the  persons  who  shall 
manage  the  same. 

Let  letters  of  administration  issue  to  Emma  Hudson,  the 
general  guardian  of  the  infant,  Alfred  C.  Winkemeier. 

Decreed  accordingly. 
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Matter  of  the  Appraisal  under  the  Acts  in  Belation  to  Taxable 
Transfers  of  Property  of  the  Estate  of  Albert  L.  Johnson, 
Deceased. 

(aurroffate*8  Oourt,  Kings  County,  March,  1902.) 

Transfeb  Tax — Reheabiko,  When  Refused  the  State  CoiiPTBOLLEB. 

A  rehearing  of  an  appraisal  for  the  transfer  tax  will  not  be  granted 
the  State  Ckmiptroller  upon  hia  contention  that  stocks,  of  the  estate^ 
haying  no  market  or  quoted  value  have  been  appraised  too  low  unless 
he  produces  some  definite  evidence  tending  to  show  that  the  proof  on 
a  rehearing  will  increase  the  valuation  shown  upon  the  first  hearing. 

Appeal  by  the  Comptroller  of  the  State  of  New  York  from 
the  decree  on  appraisal  fixing  the  tax  upon  certain  legacies. 

Edward  L.  Collier,  for  Comptroller-appellant. 
Samnel  B.  Clarke,  for  executor-respondent. 

Church,  S. — This  is  an  appeal  on  behalf  of  the  Comptroller 
from  the  decree  on  appraisal  fixing  the  tax  upon  certain  legacies 
made  by  the  deceased. 

It  appears  that  the  appraiser  had  deducted  from  the  various 
legacies  the  amount  paid  under  the  Internal  Revenue  Tax.  By 
the  recent  decision  of  the  Court  of  Appeals,  it  has  been  held 
that  this  is  an  improper  deduction,  and  to  this  extent  the  ap- 
peal is  sustained,  but,  of  course,  it  is  unnecessary,  for  this  pur- 
pose, to  send  the  matter  back  to  the  appraiser  for  review. 

The  appeal  is  taken,  however,  on  two  other  and  separate 
grounds,  namely: 

First.  That  the  appraiser  erred  in  the  value  which  should  be 
placed  upon  certain  shares  of  stock  of  the  Ldiigh  Valley  Trac- 
tion Company,  owned  by  the  deceased. 

Second.  That  the  appraiser  erred  in  the  value  placed  upon 
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certain  shares  of  stock  of  the  Johnson  Company,  owned  by  the 
deceased. 

The  shares  of  stock  of  these  two  companies  are  not  dealt  in 
largely  so  as  to  have  any  quoted  or  market  value,  and  are  held 
by  a  few  individuals,  and  simply  change  hands  under  private 
sale  between  parties  having  direct  knowledge  of  the  value  of 
these  corporations.  It  appears  that  before  the  appraiser  the 
statement  under  oath  of  the  executor,  in  relation  to  the  value 
of  this  stock,  was  accepted  as  true,  and  the  appraisement  made 
upon  that  basis.  Upon  the  appeal,  however,  the  attorney  for 
the  State  Comptroller  has  made  affidavit  that  from  some  in- 
quiries which  he  has  made  it  appears  that  this  stock  was  worth 
more  money,  and  asks,  therefore,  that  the  matter  be  sent  back 
to  the  appraiser  for  a  full  hearing  upon  the  subject. 

It  seems  to  me  that  in  a  matter  of  this  kind  there  diould  be 
submitted  to  me  some  definite  evidence  from  which  I  could  see 
that  it  was  probable  that  upon  a  rehearing  before  the  appraiser 
evidence  would  be  produced  that  would  produce  a  contrary  re- 
sult, and  that  there  must  be  some  direct  and  positive  fact  show- 
ing that  such  evidence  can  and  will  be  produced.  The  papers 
of  the  State  Comptroller  fail  to  show  that  they  can  produce  any 
evidence  that  will  produce  any  contrary  result.  It  consists,  at 
the  utmost,  of  some  conversation  w>ith  brokers  and  others  in 
regard  to  the  valuation  of  these  stocks.  Some  of  these  values 
are  given  as  to  what  the  stock  may  be  w^orth  at  some  future 
time  if  certain  expectations  are  realized,  and  there  is  nowhere 
contained  in  the  appellant's  papers  a  specific  fact,  or  statement 
of  any  person  competent  to  judge  that  this  stock  is  worth  one 
dollar  more  than  the  sum  for  which  it  has  been  appraised. 

I,  therefore,  refuse  to  sustain  the  appeal  upon  these  latter 
grounds. 

Let  decree  be  entered  in  accordance  with  these  views. 

Appeal  dismissed. 
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Matter  of  the  Application  for  Letters  of  Administration  on  the 
Goods,  Chattels,  and  Credits  of  James  A.  Gilchrist,  De- 
ceased. 

{Surrogate's  Court ^  Kings  County,  March,  1902.) 

ADiaNISTBATION — ^PUBUC    ADMINISTBA.TOB    OF    KiNOS    COUNTT    PbEFERBED 

TO  Bbotheb— Code  C.  P.  S  2669. 

In  Kings  county  the  public  administrator  is  by  statute  preferred 
in  administration  to  the  brother  of  a  decedent,  who  left  a  father  in 
Ireland,  but  no  wife,  issue  or  descendants,  and  this  because  the 
brother,  not  being  entitled  to  a  distributive  share  in  the  estate,  can- 
not be  entitled  to  administration. 

Application  by  a  brother  of  deceased,  residing  in  this  country, 
praying  that  letters  issued  to  the  public  administrator  herein  be 
revoked,  and  that  letters  of  administration  be  issued  to  him  as 
a  blood  relative  of  deceased. 

Henry  Cooper,  for  petitioner. 

Frederick  H.  Chase,  for  William  B.  Davenport,  public  ad- 
ministrator. 

Church,  S. — The  deceased  in  this  case  left  a  father,  residing 
in  Ireland,  and  who  is  of  full  age,  but  no  wife,  children,  or  chil- 
dren's children. 

Letters  of  administration  were  issued  to  the  public  admin- 
istrator. The  petitioner  herein,  a  brother,  residing  in  this 
county,  prays  that  such  letters  be  revoked,  and  that  letters  of 
administration  be  issued  to  him  as  a  blood  relative  of  the  de- 
ceased. 

Section  2669  of  the  Code  distinctly  provides  that  the  public 
administrator  shall  have  prior  right  if  there  is  no  next  of  kin 
entitled  to  a  distributive  share  of  the  estate,  who  are  competent 
and  willing  to  serve.    The  petitioner  herein,  not  being  entitled 
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to  a  distributive  share  of  his  brother's  estate  has,  therefore,  no 
rights  herein  as  against  the  public  administrator. 

The  cases  quoted  by  the  petitioner  herein  evidently  relate  to 
the  public  administrator  in  !N'ew  York  county,  where  the  statute 
is  different,  and  which  have,  no  doubt,  misled  him  into  making 
this  application.  There  is  certainly  no  good  and  sufficient  reason 
why  a  different  rule  should  be  applied  by  the  Legislature  in 
favor  of  a  public  administrator  in  this  county,  differing  from 
that  of  New  York  county,  and  there  is  no  good,  practical  reason 
why  a  public  official  should  be  preferred  to  a  blood  relative  in 
the  administration  of  the  affairs  of  a  decedent's  estate,  but  the 
statute  upon  this  matter  is  express^  and  I  am  constrained  to 
follow  the  same,  and  the  remedy  should  be  with  the  Legislature, 
and  not  with. the  court 

The  motion  is,  therefore,  denied. 

Motion  denied. 


Matter  of  Proving  the  Last  Will  and  Testament  of  Viola  A. 

BoLLEs,  Deceased. 

{Surrogate's  Court,  Cortland  County,  March,  1902.) 
Will — Fraud  aito  Undue  Influence— Exclusion  of  Relatives. 

Persons  who  aUege  that  fraud  or  undue  influence  waa  exerted  in 
procuring  the  execution  of  a  will  must  prove  their  allegations  and  it 
is  not  enough  that  those  whom  they  charge  with  fraud  or  undue  in- 
fluence were  in  a  situation  to  practice  them. 

In  order  to  avoid  a  will  fraud  or  undue  influence  must  amount  to 
moral  coercion  of  independent  action. 

It  is  not  a  peculiar  thing  that  a  testatrix  gave  her  property  to  per- 
sons not  related  to  her  where  her  nearest  relatives  were  cousins  and 
second  couains  who  lived  at  a  distance  from  her  and  were  not  intimate 
with  her. 

Proceedings  upon  probate  of  a  will. 

0.  TT.  Kellogg,  for  executor. 

Horace  L.  Bronson,  for  Charles  Parker  and  others. 
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E.  C.  Alger,  in  person,  for  special  guardian. 
J.  &  T.  E.  Courtney  and  Dougherty  &  Miller,  for  Julia  East- 
man and  Dellphine  King,  oontestants. 

Henry  C.  Walker,  for  Elmira  Beebe,  contestant. 

T.  B.  &  L.  M.  Merchant,  for  John  J.  Eastman,  contestant. 

Egoleston,  S. —  Among  the  numerous  objections  urged  by 
the  contestants  against  the  probate  of  the  last  will  and  testa- 
ment  of  Viola  A.  Bolles,  deceased,  late  of  Cortland,  N.  T.,  are 
the  following: 

First  That  the  will  offered  for  probate  was  not  legally  and 
properly  executed. 

Second  That  at  the  time  of  the  making  and  execution  of  the 
will  the  testatrix  was  not  of  sound  mind  and  was  not  competent 
to  make  a  vaUd  wiU. 

Third.  That  the  will  was  procured  by  fraud  and  undue  in* 
fluence  practiced  against  and  upon  the  testatrix  by  Frank  Inger- 
soll,  Sarah  Ingersoll  and  Fred  D.  Ingersoll,  or  some  one  of 
them,  or  by  some  person  or  persons  unknown  to  the  contestants. 

As  these  are  the  main  objections  to  the  proposed  will  it  is 
unnecessary  to  consider  the  other  objections  filed,  as  they  are 
substantially  embodied  in  the  three  stated  above. 

The  will  bears  date  March  18,  1899. 

The  testatrix  died  I^'ovember  6,  1899. 

The  subscribing  witnesses  to  the  will  are  Henry  M.  Kellogg, 
George  L.  Warren  and  Stratton  S.  Knox,  persons  who  had 
known  Mrs.  Bolles,  and  they  state  that  she  appeared  to  be  in 
good  health,  and  that,  in  their  opinion,  she  was  of  sound  and 
disposing  mind  and  memory,  fully  competent  to  make  a  valid 
will. 

The  witnesses  met  at  the  house  of  Mrs.  Bolles  on  the  even- 
ing of  March  18,  1899,  by  her  request.  The  will  had  been  pre- 
pared by  Judge  Knox  and  read  over  by  Mrs.  Bolles  prior  to  the 
time  of  the  other  witnesses  coming  to  the  house. 
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The  will  was  signed  by  the  testatrix  in  the  presence  of  the 
witnesses,  and  the  witnesses  signed  in  the  presence  of  the 
testatrix.  At  the  same  time  she  duly  declared  and  published 
the  instrument  signed  by  her  to  be  her  last  will  and  testament, 
requesting  the  witnesses  to  sign  it,  thus  fulfilling  the  require- 
ments of  the  statute  providing  for  the  due  and  proper  execution 
of  wills. 

The  execution  of  the  will  was  superintended  by  a  lawyer 
accustomed  to  the  drawing  of  wills  and  knowing  the  necessary 
steps  to  be  taken  in  the  execution  of  the  same. 

All  of  the  witnesses  state  that  at  the  time  they  conversed  with 
Mrs.  Bolles,  she  appeared  to  be  in  good  health,  and  that,  in 
their  opinion,  she  was  of  sound  and  disposing  mind  and 
memory,  fully  competent  to  make  a  valid  will. 

There  ca;i  be  no  doubt  but  that  the  execution  and  publication 
of  the  instrument  has  been  sufficiently  proven  to  allow  the  same 
to  be  admitted  to  probate  as  a  valid  will. 

Upon  the  question  of  testamentary  capacity  many  witnesses 
have  been  called  and  a  great  amount  of  evidence  taken. 

Much  of  the  testimony  given  upon  the  part  of  the  contestants,, 
offered  for  the  purpose  of  showing  want  of  testamentary  capac- 
ity, was  not  of  a  convincing  nature,  and  many  of  the  acts  and 
declarations  narrated  by  them,  which  they  characterized  as  irra- 
tional, certainly  would  not  warrant  such  a  conclusion ;  especi- 
ally is  that  so  when  viewed  in  the  light  of  all  the  evidence  in 
the  case. 

That  Mrs.  Bolles  had  some  peculiarities  or  eccentricities  per- 
haps is  truC;  but  they  were  not  of  such  a  nature  as  to  show  an 
aberration  of  her  mind. 

In  former  years  she  was  a  person  fond  of  society,  interested 
in  her  home  life,  and  striving  with  her  husband  to  accumulate 
a  property  by  which  they  might  be  oomfortabe  in  the  declining^ 
days  of  their  lives.  Her  home  was  made  attractive,  and  up  to 
the  time  of  her  death  her  chief  enjoyment  seemed  to  be  in  keep- 
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ing  up  her  home  much  as  it  had  been  kept  while  she  and  her 
husband  enjoyed  it  together.  She  felt  the  death  of  her  husband 
keenly  and  ever  after  his  death  seemed  to  cherish  a  fond  re- 
membrance of  him,  never  afterward  in  quite  the  same  cheerful 
manner  and  never  desiring  to  mingle  in  society  as  in  former 
years.  Undoubtedly  a  growing  deafness  led  her  to  lead  a  more 
secluded  life,  finding  comfort  in  reading  and  receiving  visits 
from  her  neighbors,  as  she  frequently  spoke  of  the  embarrass- 
ment it  was  to  her  to  be  unable  to  converse  easily,  attend  church 
or  go  out  among  her  friends.  Such  a  condition  tends  to  change 
the  course  of  one's  life,  to  make  smaller  the  circle  of  its  pleas- 
ures and  enjoyments ;  indeed,  it  would  cause  a  person  of  culture 
and  refinement,  having  the  ordinary  amount  of  pride  and  fond- 
ness for  society,  to  feel  that  the  world  had  lost  much  of  its 
brightness,  and  society  would  possess  but  little  attraction  for 
such  an  one. 

But  this  does  not  argue  that  such  a  person  is  lacking  in 
mental  power  or  ability  to  understand  the  nature  of  her  acts. 
Bather,  it  would  tend  to  show  a  strength  of  mind,  an  adapta- 
bility to  adjust  one's  self  to  a  situation  brought  about  by  an  in- 
firmity which  could  not  be  averted. 

To  her  neighbors  and  immediate  friends  Mrs.  Bolles  appeared 
the  lady  she  had  always  been,  enjoying  their  visits,  conversing 
with  them ;  and  they  state  that  up  to  the  time  of  her  death  they 
observed  in  her  no  change  in  this  respect  except  such  as  was 
brought  about  by  her  deafness  and  advancing  years. 

By  the  contestants  it  was  sought  to  be  established  that  the 
testatrix  for  several  years  before  her  death  became  penurious  to 
such  an  extent  that  she  deprived  herself  of  food,  lived  sparingly, 
and  would  not  even  procure  the  necessary  comforts  of  life. 
While  there  is  some  evidence  tending  to  show  that  fact,  the 
truth  of  it  is  not  borne  out  in  the  light  of  all  the  evidence  given 
upon  the  trial. 

She  frequently  said  that  her    expenditures  were  large  and 
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that  she  felt  that  she  was  paying  out  more  money  in  the  keeping 
of  her  home,  the  running  of  her  farm,  than  she  could  afford; 
and  while  there  might  have  been  sufficient  cause  for  alarm  that 
she  would  come  to  want,  yet  that  is  a  feeling  which  naturally 
comes  to  persons  whose  expenditures  are  large,  and  such  ex- 
pressions are  often  made  without  apparent  foundation. 

That  the  farm  did  not  yield  an  income  over  the  actual  ex- 
penses was  probably  true,  and  she  felt  that  it  was  a  source  of 
trouble  and  annoyance,  as  it  was  difficult  for  her  to  personally 
look  after  it  and  she  had  to  depend  largely  upon  the  work  of 
others  in  the  management  of  the  same. 

Others  have  had  similar  experiences  and  under  like  circum- 
stances have  foimd  that  farming  was  not  a  profitable  invest* 
ment. 

It  can  hardly  be  said  that  the  disposition  made  by  her  of  the 
farm — ^providing  that  she  should  have  a  yearly  sum  paid  to  her 
during  her  lifetime  without  any  trouble  upon  her  part — ^was  an 
unreasonable  contract,  inasmuch  as  she  felt  kindly  toward  Mr. 
Saunders,  who  in  return  had  often  aided  and  advised  her  in 
business  matters,  and  at  her  death  she  undoubtedly  desired  him 
to  have  the  farm. 

There  is,  however,  another  species  of  evidence  in  the  case  of  a 
convincing  character  showing  the  systematic  way  with  which 
Mrs.  Bolles  transacted  business  after  the  death  of  her  husband. 

For  several  years  prior  to  her  death  it  was  her  custom,  as 
evidenced  by  the  introduction  of  checks  and  receipts,  to  pay  her 
bills  and  debts  by  the  giving  of  checks  and  taking  receipts,  filing 
the  same  away  for  future  use,  if  needed.  The  checks  were 
drawn  carefully,  stating  usually  for  what  they  were  drawn,  and 
upon  the  corresponding  stub  in  the  ohedc-book  were  entered  the 
date,  amoimt,  and  for  what  purpose  given,  the  entries  and 
figures  being  made  in  her  own  handwriting.  She  was  excep- 
tionally prompt  in  the  payment  of  her  bills,  and  the  careful 
manner  in  which  she  did  it  is  seldom  surpassed  even  by  persons 
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seemingly  more  accustomed  to  the  transaction  of  business  in  a 
business  way.  No  one  oould  look  over  this  record  evidence, 
which  speaks  for  itself,  without  being  impressed  that  the  mind 
which  controlled  the  action  of  the  person  so  doing  was  clear 
and  sound  and  accurate  in  the  transaction  of  such  business. 

Her  death  was  sudden,  an  her  mind  had  not  been  impaired  by 
any  long-continued  sickness. 

Dr.  Dana,  the  attending  physician,  who  had  known  her  for 
many  years  and  had  been  occasionally  called  to  see  her  for  some 
slight  illness,  was  called  to  see  her  about  three  hours  before 
her  death  and  remained  with  her  up  to  the  time  of  her  death. 
His  testimony  is  that  Mrs.  BoUes  was,  up  to  the  time  of  her 
death,  of  perfectly  sound  and  disposing  mind  and  memory  and 
fully  competent  to  make  a  valid  will.  The  rule  is,  that  in  order 
to  make  a  valid  wiU,  it  is  essential  that  the  testator  has  at  the 
time  sufficient  mental  capacity  to  comprehend  perfectly  the  con- 
dition of  his  property,  his  relations  to  the  persons  who  were, 
or  should,  or  might  have  been  the  objects  of  his  bounty,  and  the 
scope  and  bearing  of  the  powers  of  his  will. 

Such  testator  must  have  sufficient  active  memory  to  collect 
in  his  mind  without  prompting  the  particulars  or  elements  of 
the  business  to  be  transacted,  and  to  hold  them  in  his  mind  a 
sufficient  length  of  time  to  preceive  at  least  their  obvious  rela- 
tions to  each  other,  and  be  able  to  form  some  rational  judgment 
in  relation  to  them. 

A  testator  who  has  sufficient  mental  power  to  do  these  things 
is,  within  the  meaning  and  intent  of  the  Statute  of  Wills,  a 
person  of  sound  mind  and  memory,  and  is  competent  to  dispose 
of  his  estate  by  will.  Delafield  v.  Parish,  25  N.  T.  9 ;  Van 
Guysling  v.  Van  Kuren,  35  id.  70;  Matter  of  Martin,  98  id. 
193. 

This  rule  of  law,  established  by  the  court  many  years  ago,  hai> 
been  so  frequently  quoted  and  followed  without  any  material 
change  that  it  has  in  our  day  become  engrafted  into  and  become 
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a  part  of  the  law  itself  in  passing  upon  the  testamentary  capac- 
ity of  the  person  making  a  will.  Judged  by  this  law,  under  the 
evidence  in  this  case,  Mrs.  BoUes  did  have,  at  the  time  of  the 
making  of  the  proposed  will,  sufficient  testamentary  capacity  to 
make  a  valid  will. 

The  third  and  remaining  objection  to  be  considered  is :  "Was 
the  proposed  will  obtained  by  the  fraud  and  undue  influence  of 
Frank  IngersoU,  Sarah  IngersoU,  Fred  D.  IngersoU,  or  either 
of  them? 

As  to  Mrs.  IngersoU  and  the  son,  Fred  IngersoU,  it  is  sufficient 
answer  to  say  that  they  never  had  any  conversation  with  Mrs. 
BoUes  upon  the  subject  and  did  not  know  of  the  will  until  after 
it  had  been  made  and  executed.  To  Mr.  IngersoU  Mrs.  BoUes 
on  one  occasion  stated  the  fact  that  she  had  made  her  wiU  and 
told  him  certain  of  its  provisions,  giving  to  him  her  reasons  for 
the  making  of  certain  of  the  bequests.  The  reasons  given  indi- 
cated that  she  had  given  much  thought  as  to  what  disposition 
she  would  make  of  her  property.  Mr.  IngersoU  testified  that 
he  never,  in  any  way,  tried  to  influence  her  concerning  her 
disposition  of  the  property,  and  the  only  occasion  when  it  was 
referred  to  was  the  one  time,  and  what  Mrs.  BoUes  said  was 
voluntary  upon  her  part,  without  any  suggestion  from  him- 
self. 

The  burden  rests  upon  the  contestants  of  proving,  by  a  fair 
preponderance  of  evidence,  the  allegation  of  fraud  and  undue 
influence.  In  other  words,  it  must  be  clearly  and  satisfactorily 
proven. 

That  allegation  has  not  been  established  in  this  case;  the 
most  that  could  be  said  is  that  the  persons  charged  with  having 
procured  the  will  through  fraud  and  undue  influence  were  in 
a  situation  where  they  might  have  attempted  to  exercise  undue 
influence. 

Mr,  IngersoU  had  been  her  employee  for  a  number  of  years. 
Mrs.  IngersoU  had  been  more  than  a  kind  neighbor;  she  had 
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been  a  kind  friend  for  many  years,  doing  many  acts  of  kind- 
ness for  her,  and  it  would  not  be  strange  that  Mrs.  Bolles  should 
appreciate  their  attention. 

From  his  birth  the  son  had  been  known  by  Mrs.  Bolles ;  her 
husband  had  given  him  his  name,  and  frequently  they  had  made 
him  presents  and  always  seemed  to  take  a  kindly  interest  in  his 
welfare.  There  had  been  for  many  years  a  very  friendly  rela- 
tion between  the  families,  the  Ingersolls  at  one  time  living  near 
to  and  in  a  house  belonging  to  Dr.  Bolles.  But  these  facts  do 
not  prove  undue  influence.  ^^  The  undue  influence  which  th& 
law  condemns  is  that  which  is  exercised  by  coercion  and  im- 
position, and  not  such  as  arises  from  gratitude,  affection  and 
esteem,  and  it  must  amount  to  the  moral  coercion  which  re- 
strains independent  action  and  destroys  the  free  will  and  agency 
of  the  person  against  which  unlawful  artifice  is  employed." 
Matter  of  Martin,  98  N.  T.  193 ;  Matter  of  Vedder,  14  N.  Y. 
St.  Eepr.  470. 

It  is  urged  that  the  proposed  will  is  peculiar  in  its  pro- 
visions, unnatural  in  the  disposition  of  the  property,  unmindful 
of  the  rights  of  heirs  and  next  of  kin,  and  forgetful  of  all 
those  who  are  entitled  to  be  remembered  by  the  testatrix.  But 
a  partial  answer  to  this  criticism  is  that  Mrs.  Bolles  had  no 
near  relatives,  the  nearest  being  cousins  and  second  cousins  liv- 
ing at  some  distance,  and  it  does  not  appear  that  there  were 
ever  any  intimate  social  relations  existing  between  them. 

No  special  reason  is  shown  why  they  were  objects  of  her 
bounty,  as  they  were  almost  strangers  to  her,  very  distantly  re- 
lated, and  she  was  under  no  special  obligations  to  them.  To  a 
nephew  of  her  husband,  who  is  a  physician  by  profession,  living 
in  the  West,  she  gave  the  medical  library,  a  set  of  The  American 
Encyclopedia,  consisting  of  eighteen  volumes,  a  gold  watch, 
formerly  the  property  of  her  husband,  this  gift  being  made 
prior  to  the  making  of  the  will. 

Under  the  circumstances,  she  had  the  right  to  give  her  own 
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property  to  such  persons  as  she  might  feel  to  be  her  friends,  to 
such  persons  as  she  would  desire  to  have  it  after  her  death,  and 
in  such  a  way  that  would  bring  satisfaction  to  herself  while 
living,  and  her  motive  for  so  doing  is  not  to  be  questioned  or 
pronounced  improper. 

While  it  is  the  duty  of  the  court  in  the  testamentary  dis- 
position of  property  to  zealously  guard  the  rights  of  the  living 
and  protect  them  from  being  deprived  of  property  or  rights 
to  which  they  would  be  justly  entitled  but  for  a  will  made  by  a 
person  incompetent  to  dispose  of  property  in  such  a  manner,  or 
by  the  fraud  or  undue  influence  of  certain  designing  or  schem- 
ing persons,  yet  it  is  the  more  important  duty  to  see  that  the 
expressed  wishes  of  persons  of  legal  testamentary  capacity,  free 
and  unrestrained  in  their  actions,  should  be  carried  out  when 
the  lips  of  those  persons  are  silent  in  death. 

Tljere  is — there  can  be  no  more  sacred  duty  to  perform  than 
the  debt  we  owe  to  the  dead  in  this  respect. 

Any  other  course  pursued  would  be  disastrous  in  its  results 
and  would  produce  a  feeling  of  unrest  and  dissatisfaction  in 
persons  while  living,  fearing  lest  they  would  be  left  powerless 
in  the  free  and  untrammeled  disposition  of  their  property  by 
will. 

The  living  have  the  right  to  ask  and  demand  that  at  their 
decease  their  expressed  wishes  in  this  respect  shall  be  carried 
out  to  the  letter ;  that  right  belongs  to  the  dead,  unless  by  reason 
of  incompetency,  fraud  or  undue  influence,  or  other  good,  sub- 
stantial and  valid  reason,  the  law  provides  that  such  a  disposi- 
tion of  property  cannot  be  so  permitted. 

Such  reasons  have  not  been  shown  in  this  case  and  the  pro- 
posed will  should  be  admitted  to  probate. 

A  decree  may  be  entered  accordingly. 

Probate  decreed. 
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Matter  of  the  Final  and  Judicial  Settlement  of  the  Estate  of 

Mabtha  CoPELANDy  Deceased. 

{ Surrogate's  Court,  Cortland  County,  March,  1002.) 

Benefit  SocncTY — ^Action  of  Membeb,  Making  the  Benefit  Applicable 
TO  HsB  Own  Dsbts  After  Heb  Death. 

^  Where  the  Supreme  Court  had  decided,  in  an  action  between  the 

administrators  with  the  will  annexed  of  a  member  and  a  fraternal 
benefit  order  whose  primary  purpose  was  to  aid  members,  that  the 
member  had  in  her  lifetime  and  after  the  death  of  her  husband,  the 
original  beneficiary,  effectually  directed  her  benefit  certificate  to  be 
paid  to  her  "estate,"  where  her  will  directed  that  her  debts  be  paid 
out  of  this  fund,  and  where  she  died  insolvent  and  without  descend- 
ants or  any  persons  dependent  upon  her  for  support,  the  surrogate 
considered,  upon  a  distribution  of  the  fund  by  her  administrators, 
that  it  should  be  applied  to  her  debts,  and  held  that  certain  provi- 
sions of  the  by-laws  of  the  order  entitling  heirs  to  take  the  fund  in 
case  the  member,  after  the  death  of  a  beneficiary,  made  no  further 
disposition  of  the  fund,  before  her  own  death,  were  inapplicable. 

Proceedings  upon  the  final  judicial  settlement  of  the  accounts 
of  administrators. 

John  H.  Miller  for  administrators. 

William  J.  Mantanye  and  George  E.  Goodrich,  for  certain 
creditors. 

Albert  G.  Thome,  for  Anna  C.  DeGioat  and  others,  heirs  and 
next  of  kin  of  Martha  Copeland,  deceased. 

EoGLESTON,  S. — In  an  action  formerly  brought  in  the  Su- 
preme Court  of  the  State  of  New  York,  in  which  action 
William  Esmay  and  Mary  Esmay,  as  administrators  with  the 
will  annexed  of  Martha  Copeland,  deceased,  were  plaintiffs, 
and  the  Supreme  Council  of  Royal  Templars  of  Temperance 
and  others  were  defendants,  the  issues  having  been  duly  tried 
at  a  Special  Term  of  the  Supreme  Court,  held  in  the  county 
of  Cortland,  the  findings  of  fact  and  conclusions  of  law  have 
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been  determined  by  that  court,  which  findings  of  fact  and  con- 
clusions of  law  are  conceded  to  be  the  findings  of  fact  and  con- 
clusions of  law  applicable  upon  this  hearing,  there  is  left  for 
determination  at  this  time  the  one  question  as  to  the  disposition 
of  the  fund  derived  upon  a  certificate  of  membership  issued 
by  the  Supreme  Council  of  Royal  Templars  of  Temperance 
to  Martha  Copland,  the  court  in  that  action  having  rendered  a 
judgment  in  favor  of  the  administrators  and  against  the  de- 
fendant insurance  company  for  the  amoimt  of  money  payable 
under  the  certificate,  together  with  costs. 

Upon  the  one  side  it  is  claimed  that  this  money  belongs  to  the 
administrators  of  the  estate  of  the  deceased  and  should  be  usea 
in  the  payment  of  her  debts.  Upon  the  other  side  it  is  claimed 
that  the  money  belongs  to  the  heirs  and  next  of  kin  of  the  de- 
ceased and  that  the  creditors  are  not  entitled  to  said  fund  or 
any  part  of  the  same. 

The  Supreme  Council  of  Royal  Templars  of  Temperance  is 
a  domestic  corporation,  duly  incorporated  under  the  laws  of 
this  State,  and  is  a  fraternal  mutual  benefit  insurance  associa- 
tion or  company,  having  its  principal  place  of  business  at  Buf- 
falo, Xew  York,  having  as  one  of  its  objects  the  aiding  and 
assisting  its  members  and  their  families  in  cases  of  want,  sick- 
ness, or  death,  and  for  that  purpose  it  was  authorized  to  estab- 
lish local  or  select  councils  in  different  localities,  make  by-laws, 
rules,  and  regulations  necessary  to  provide  for  the  collection  of 
the  beneficiary  fund,  out  of  which  not  to  exceed  $5,000  on  the 
death  of  any  one  person,  could  be  paid  under  the  rules  and 
regulations  made,  and  to  fix  the  amounts  of  assessments,  fees, 
and  dues,  and  to  collect  the  same  for  the  payment  of  its  ex- 
penses, support  and  benefits. 

This  corporation  duly  adopted  a  constitution,  by-laws,  rules 
and  regulations,  and  by  section  11  of  the  beneficiary  by-laws  of 
the  corporation  it  was  provided,  "  That  in  the  event  of  the 
death  of  all  the  beneficiaries  designated  by  the  member  before 
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the  decease  of  such  member,  if  he  shall  make  no  other  disposition 
thereof,  the  benefit  shall  be  paid  to  the  heirs  of  the  deceased 
member,  and  if  no  person  or  persons  shall  be  entitled  to  receive, 
snch  benefit  by  the  laws  of  this  order  it  shall  revert  to  the  bene- 
ficiary fund." 

By  section  24  of  the  beneficiary  by-laws  of  the  corporation 
it  was  provided,  "  That  a  member  may  at  any  time,  when  in 
good  standing,  surrended  his  benefit  certificate,  and  a  new  cer- 
tificate shall  thereafter  be  issued  payable  to  such  beneficiary  or 
beneficiaries  as  he  may  direct,  upon  the  payment  of  a  certificate 
fee  of  twenty-five  cents.  Such  a  surrender  and  direction  must 
be  in  writing  upon  a  blank  provided  for  that  purpose,  signed 
by  the  member  and  forwarded  under  the  seal  of  the  Select 
Council  with  the  benefit  certificate  to  the  Supreme  Secretary." 

On  the  31st  day  of  October,  1882,  this  corporation  duly 
made,  issued  and  delivered  to  Martha  Copeland,  the  testatrix, 
pursuant  to  law  and  its  constitution  and  by-laws,  its  certificate 
known  as  "  Ladies'  Mutual  Aid  Certificate,  Number  9048,  Class 
E."  whereby  she  was  declared  a  beneficiary  member  of  the 
corporation,  and  entitled  to  all  the  rights  and  privileges  guaran- 
teed to  contributing  life  members  by  the  constitution  and  by- 
laws, upon  the  consideration  that  she  conform  to  the  same  and 
the  rules  and  regulations  of  the  order,  and  that  in  case  of  her 
death,  while  in  good  standing,  the  beneficiary  named  by  hei' 
should  be  entitled  to  the  amount  of  the  assessment  of  all  mem- 
bers of  the  same  class  of  fifty  cents  each,  not  to  exceed  in  all 
$1,000. 

By  the  issue  of  this  certificate  the  testatrix  became  a  membei 
of  the  order,  and  in  that  certificate  was  named  and  designated 
as  the  beneficiary  her  husband,  George  W.  Copeland. 

At  this  time  she  resided  with  her  husband  in  the  town  of 
Marathon,  Cortland  county,  in  which  town  was  a  local  council, 
established  in  accordance  with  the  constitution  and  by-laws  of 
the  corporation. 

38 
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Prior  to  the  death  of  Mrs.  Copeland  and  on  the  27th  day  of 
May,  1895,  her  husband,  the  beneficiary  named  in  the  certifi- 
cate, died  at  Marathon,  N.  T. 

On  the  28th  day  of  May,  1898,  the  testatrix  duly  executed  in 
writing,  upon  a  bl|ink  provided  for  that  purpose  by  the  corpora- 
tion, a  surrender  of  the  certificate,  and  directed  the  same  to  be 
paid  to  her  estate,  and  delivered  the  certificate  with  the  sur- 
render and  direction  written  thereon  to  William  Dellow,  who 
was  at  that  time  the  secretary  of  the  local  or  select  council, 
known  as  Rescue  Council,  Number  50)  New  York,  to  be  for- 
warded by  him  to  the  supreme  secretary  of  the  corporation, 
in  accordance  with  its  rules  and  by-laws,  and  Mr.  Dellow  on  the 
same  day  did,  in  accordance  with  the  rules  and  by-laws  of  the 
corporation,  forward  the  same  to  E.  B.  Eew,  the  supreme  secre- 
tary of  the  corporation,  who  duly  received  the  same  and  ac- 
knowledged the  receipt  of  it  by  letter. 

A  few  days  thereafter  the  supreme  secretary  of  the  corpora- 
tion acknowledged  the  receipt  of  the  letter,  stating,  however, 
that  the  order  was  not  allowed,  under  insurance  laws  of  several 
States,  to  write  certificates  in  that  way,  and  that  it  was  neces- 
sary that  they  have  the  full  Christian  name  of  each  of  the 
beneficiaries  in  order  that  drafts  might  be  drawn  in  the  event 
of  death,  and  inclosed  another  blank  form  to  have  filled  out,, 
giving  the  full  Christian  names  of  those  to  whom  Mrs.  Cope- 
land  desired  to  have  the  amount  made  payable. 

On  the  following  day  and  before  Mr.  Dellow  received  the  an- 
swering letter  from  the  supreme  secretary,  Mrs.  Copeland  died^. 
being  at  that  time,  and  having  been  ever  since  the  issuing  of  the 
certificate  to  her,  a  member  of  the  order  in  good  standing,  hav- 
ing faithfully  maintained  all  pledges  and  agreements  on  her 
part,  and  in  all  things  complied  with  the  rules,  laws,  and  regu- 
lations of  the  order,  and  paid  all  assessments,  dues  and  moneys 
required  of  her  by  the  corporation  and  by  its  rules  and  by- 
laws up  to  the  time  of  her  death. 
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By  the  judgment  of  the  Supreme  Court  it  has  been  found 
that  this  money  should  be  paid  by  the  order  to  the  adminis- 
trators of  the  estate,  and  no  exception  has  been  taken  to  the 
facts  as  found,  nor  to  the  conclusions  of  law. 

One  fact  that  should  be  noted  here  is  that  at  the  time  of  her 
death  Mrs.  Oopeland  lived  alone,  her  husband  had  died  several 
years  previous  to  her  death,  and  there  were  no  descendants  and 
no  persons  dependent  upon  her  for  maintenance  or  support. 

She  had  one  sister  residing  in  the  county,  and  other  persons 
more  distantly  related  to  her  residing  some  distance  from  her 
home,  but  it  does  not  appear  that  any  of  these  persons  were  in 
any  way  dependent  upon  her  for  their  support,  or  that  there 
were  any  intimate  family  relations  existing  between  them. 
Surely  they  were  not  in  any  way  objects  of  her  bounty. 

Formerly  the  husband  had  been  the  beneficiary  named  by  her 
in  the  certificate,  but  after  his  death,  believing  that  no  one 
would  have  a  greater  claim  upon  her  estate  than  her  creditors, 
she  sought  to  provide  for  the  payment  of  her  debts. 

At  the  time  of  her  death  she  was  insolvent,  and  even  with 
this  fund,  it  was  conceded  that  there  are  not  sufficient  assets  with 
which  to  pay  her  indebtedness. 

Some  considerable  portion  of  this  indebtedness  was  created 
in  order  that  she  might  herself  be  comfortable  during  her  life- 
time, for  services  of  some  who  had  been  kind  to  her  and  assisted 
her  in  different  ways,  so  that  equitably  this  money  should  be 
used  to  pay  the  indebtedness  due  from  her  estate,  unless  some 
stem  or  inflexible  rule  of  law  is  interposed  preventing  the  use  of 
this  fund  in  this  way. 

It  is  very  clear  that  Mrs.  Copeland  fully  understood  the 
situation  and  appreciated  the  same,  as  she  was  endeavoring  just 
prior  to  h^r  death  to  have  it  arranged  so  that  this  money  should 
go  to  pay  those  persons  to  whom  she  was  justly  indebted  and 
who  had  some  claims  upon  her  for  services  performed  and  for 
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the  things  furnished  to  make  her  coinfortable  during  her  life- 
time. 

Keally,  in  oomparing  the  rights  of  the  creditors  upon  the  one 
hand  and  the  heirs  upon  the  other,  the  rights  of  the  heirs  to  the 
fund  in  question  sink  into  insignificance,  while  the  rights  of  the 
creditors  are  equitably  asserted. 

In  January  the  testatrix  made  her  last  will  and  testament, 
and  as  the  will  was  made  subsequent  to  the  death  of  her  hus- 
band, she  provided  in  her  will  as  follows:  "At  my  death  there 
will  be  one  thousand  dollars  life  insurance  from  the  Koyal 
Templars.  Out  of  this  I  want  all  my  debts  of  whatever 
nature  paid.  There  are  notes  against  me  that  must  be  paid. 
I  do  not  want  any  one  to  lose  anything  by  me." 

Thus  it  will  be  seen  that  Mrs.  Copeland  had  an  express  in- 
tention, after  the  death  of  her  husband,  of  having  this  fund 
used  for  the  payment  of  any  debts  which  might  be  owing  by  her 
upon  her  decease,  and  the  court  has  found,  as  a  conclusion  of 
law,  that  by  surrendering  the  benefit  certificate  and  directing  to 
whom  the  new  certificate  should  be  paid  in  the  manner  and 
form  required  by  the  by-laws  of  the  corporation,  and  by  for- 
warding the  same  with  the  benefit  certificate  to  the  supreme 
secretary,  she  did  all  that  was  required  of  her  to  make  a  valid 
change  of  beneficiary,  and  the  fact  that  the  corporation  did  not 
then  perform  the  duty  which  devolved  upon  it,  to  issue  a  new 
certificate,  was  no  bar  to  a  recovery  in  the  action  by  the  ad- 
ministrators against  the  order  for  the  money  due  under  the 
membership  certificate. 

By  reference  to  section  three  of  the  act  incorporating  the  in- 
surance company.  Laws  of  1880,  chapter  686,  it  is  stated  that 
the  benefit  to  be  derived  under  the  certificate  of  insurance  is  to 
aid  the  member  and  her  family.  Its  first  purpose  is  to  aid  a 
member. 

By  section  ten  of  the  beneficiary  law  of  the  order  it  is  pro- 
vided, "  In  the  event  of  death  of  one  or  more  of  the  beneficiaries 
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designated  by  the  member  before  the  decease  of  such  member, 
if  he  shall  give  no  further  direction  for  the  disposal  of  the  bene- 
fit, at  his  death  it  shall  be  paid  in  full  to  the  husband,  wife  and 
children  of  such  deceased  beneficiary  or  beneficiaries  pro  rata. 
In  case  such  deceased  beneficiary  or  beneficiaries  should  leave 
no  husband,  wife  or  children,  such  benefit  shall  be  paid  in  full 
to  the  surviving  beneficiary  or  beneficiaries,  each  sharing  pix> 
rata  as  provided  in  the  benefit  certificate." 

By  section  11  it  is  provided,  "  In  the  event  of  the  death  of  all 
the  beneficiaries  designated  by  the  member  before  the  decease  of 
such  member,  if  he  shall  make  no  other  disposition  thereof,  the 
benefit  shall  be  paid  to  the  heirs  of  the  deceased  member,  and  if 
no  person  or  persons  shall  be  entitled  to  receive  such  benefit,  it 
shall  revert  to  the  beneficiary  fund." 

The  husband,  the  first  named  beneficiary,  was  dead.  He  had 
been  designated  by  the  member  as  the  beneficiary. 

Before  the  decease  of  the  member  she  did  make  another  dis- 
position of  the  fund. 

She  did  it  in  her  will.  She  did  it  by  signing  the  blank  and 
forwarding  it  through  the  local  council  to  the  supreme  secre- 
tary of  the  order.  The  court  has  found,  as  a  matter  of  law,  that 
by  the  act  of  the  defendant  she  did  all  that  was  required  of 
her  to  make  a  valid  change  of  the  beneficiary.  She  made  the 
persons  to  whom  she  was  indebted  the  beneficiaries,  and  the 
order  could  not  arbitrarily,  under  the  circumstances,  insist  that 
because  of  the  fact  that  she  did  not  state  the  names  of  those  per- 
sons that  the  fund  could  not  be  paid  to  them  through  the  legal 
representatives  of  her  estate. 

If  this  were  so  it  would  not  be  an  insurance  in  aid  of  the 
member,  and  would  be  repugnant  to  section  three  of  the  act  of 
incorporation. 

While  it  is  undoubtedly  true,  as  is  urged  by  the  counsel  for 
the  heirs,  that  this  fund  is  exempt  from  the  payment  of  debts, 
from  seizure  under  execution,  or  other  legal  process  for  the 
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benefit  of  creditors,  yet  where  tlie  member  herself  has  provided 
for  its  being  used  to  pay  her  debts,  asks  to  have  it  applied  in 
that  way,  it  is  not  so  exempt,  aa'it  would  be  in  aid  of  tho 
member  asking  for  such  disposition. 

Under  the  facts  as  found  by  the  learned  justice  in  the  Su- 
preme Court,  I  am  clearly  of  the  opinion  that  this  fund  should 
be  used  by  the  administrators  toward  the  payment  of  the  debts 
of  the  deceased.  Any  other  disposition  of  the  fund  would  be  in 
direct  conflict  with  her  expressed  direction.  It  would  be  an 
injustice  to  the  dead  and  an  injustice  to  the  living. 

A  decree  may  be. entered  directing  the  distribution  of  this 
f  tmd  by  the  administrators  toward  the  payment  of  the  debts  due 
from  the  estate,  the  costs  against  contestants. 

Decreed  accordingly. 


Matter  of    the  Administration  of    the  Goods,  Chattels,  and 
Credits  of  John  W.  Summers,  Deceased. 

{Surrogate's  Court,  Nassau  County,  March,  1902.) 

6ai£  of  Decedent's  Rea^l  Estate  to  Pat  Debts — Fund  Applicable  to 
What  Debts — CJode  C.  P.  S§  2766,  2757,  2793,  subd.  6. 

Upon  a  distribution  of  the  proceeds  of  the  sale  of  an  intestate 
decedent's  real  estate  made  to  pay  his  debts  a  creditor  of  his,  who  re- 
covered judgment  against  the  administrator  after  a  trial  before  a 
referee,  but  without  costs,  is  entitled  to  be  paid  the  face  of  his  judg- 
ment, but  not  referee's  fees  or  disbursements  which  he  has  paid  or 
incurred. 

Where  there  ia  no  personalty  the  administrator  is  not  entitled  to 
be  paid,  under  Code  C.  P.,  §  2793,  subd.  6,  out  of  the  fund  resulting 
from  a  sale  of  the  real  estate,  legal  expenses  which  he  himself  con- 
tracted in  regard  to  the  estate  as  the  fund  is  applicable  only  to  the 
amount  found  due  the  administrator  for  his  payments  for  the  debts 
and  funeral  expenses  of  the  decedent. 

Application  for  the  distribution  of  surplus  money,  proceeds 
of  sale  arising  from  the  foreclosure  of  certain  mortgages  upon 
real  estate,  which  were  of  John  W.  Summers,  deceased. 
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Herbert  L.  Fordham,  for  administrator-petitioner. 

le  Roy  M.  Young,  for  Charles  G.  Summers,  judgment- 
creditor. 

Edwin  G.  Wright,  for  Edward  R.  Summers  individually  and 
as  administrator  of  Mary  Summers,  deceased. 

Seabuby,  S. — ^This  is  an  application  for  the  distribution  of 
surplus  money,  proceeds  of  sale  arising  from  the  foreclosure  of 
certain  mortgages  upon  real  estate,  which  were  of  John  W. 
Summers,  deceased. 

John  W.  Summers  died  October  10,  1893,  leaving  a  will  in 
and  by  which  he  devised  all  ^is  estate  to  his  wife,  Mary  Sum- 
mers. 

The  will  was  admitted  to  probate  January  10,  1900,  and 
letters  of  administration,  c.  t.  a.,  were  issued  to  Edward  T. 
Hegeman,  March  14th,  1900. 

Appraisers  were  duly  appointed,  who  returned  an  inventory 
that  they  had  found  no  personal  property. 

On  the  8th  of  June,  1900,  arrangements  were  made  by  which 
a  mortgage  was  given  by  members  of  family,  by  which  certain 
debts  were  paid,  including  that  of  the  administrator  and  for 
services  of  counsel,  up  to  the  8th  of  June,  1900,  and  Mr.  Hege- 
man received  twenty-five  dollars  for  his  services.  No  other 
money  came  into  the  hands  of  the  administrator. 

Subsequently  all  the  real  property  of  which  testator  died 
seized  was  sold  as  the  result  of  two  actions  of  foreclosure,  and 
each  of  which  resulted  in  a  surplus  now  in  the  hands  of  th& 
treasurer  of  Nassau  county,  amounting  to  $2,015. 

Subsequent  to  the  settlement  above  referred  to  Charles  G. 
Summers  presented  a  claim  against  the  estate  to  the  adminis- 
trator, consisting  of  an  old  promissory  note  under  seal,  which 
was  disputed  by  the  administrator  and  referred  under  the 
statute  to  a  referee,  who  reported  in  favor  of  the  claim  and  dis- 
bursements without  costs,  and  judgment  was  thereupon  entered 


600     SURROGATE'S  COURT  REPORTS. 

on  September  6,  1900,  for  $1,254,  with  referee's  fees  and  dis- 
bursements amounting  to  $95.87,  making  in  all  $1,349.87. 

Mary  Summers,  the  sole  legatee  and  devisee  under  the  will, 
has  since  died  and  letters  of  administration  upon  her  estate 
issued  to  Charles  G.  and  Edward  G.  Summers. 

Thereafter  the  present  proceedings  were  instituted  and  the 
following  persons  presented  daims  in  this  proceeding,  upon  this 
surplus  money  arising  from  the  aforementioned  foreclosures. 

Charles  G.  Summers,  amount  of  judgment  above  referred  to 
$1,254,  with  $95.87,  amounting  to  $1,349.87,  with  interest 
from  September  6,  1900.  An  assignment  made  by  Charles  G. 
Summers  to  Levy  B.  Young,  dated  June  1,  1900,  was  also  re- 
ceived in  evidence,  assigning  all  costs  and  one-third  of  any  judg- 
ment  that  might  be  received  on  claim.  The  amount  claimed  by 
each  as  appears  by  the  evidence:  Charles  G.  Summers,  two- 
thirds  of  amount  of  judgment,  exclusive  of  costs,  $836,  with 
interest  from  September  6,  1900.  Levy  B.  Young,  as  assignee, 
one-third  of  amount  of  judgment,  exclusive  of  costs,  $418,  with 
interest  from  September  6,  1900.  Also  $95.87,  amount  of 
referee's  fees  and  disbursements,  with  interest  from  September 
6,  1900. 

The  claim  upon  which  the  above  judgment  was  obtained  is 
the  only  debt  claimed  to  be  unpaid  against  the  estate  of  John 
Summers,  and  the  only  debt  claimed  against  his  estate  othet 
than  those  that  were  paid  by  the  administrator  with  money  re- 
ceived from  the  Summers  family  before  mentioned. 

The  administrator,  however,  presents  a  claim  under  sub- 
division 6,  section  2793  of  the  Code  of  Civil  Procedure,  for 
legal  expenses  incurred,  in  the  sum  of  $250  for  professional 
services  of  his  counsel.  These  services  consisted,  as  appears 
from  the  memoranda  submitted,  of  services  rendered  by  his 
counsel  in  settlement  of  claims,  etc.,  referred  to  in  agreement  of 
Summers  family,  and  in  the  trial  and  defense  of  the  Charles 
G.  Summers  claim,  the  Summers  claim  occupying  about  six 
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days,  and  including  four  dollars  and  twenty  cents  disburse- 
ments, and  upon  the  other  business  about  three  and  one-half 
days  and  disbursements,  amounting  to  eighteen  dollars  and 
forty-five  cents,  including  thirteen  dollars  and  twenty-five  cents 
for  notice  to  creditors. 

Services  of  George  B.  Stoddard,  guardian  ad  litem,  upon  pro- 
bate of  will,  amount  of  claim  allowed,  to  be  submitted  to  the 
discretion  of  the  surrogate. 

The  amount  of  the  judgment,  exclusive  of  the  disbursements, 
has  not  been  disputed. 

Therefore,  the  only  matters  in  dispute  are  the  referee's  fees 
and  disbursements  included  in  the  judgment,  and  the  claim  of 
the  administrator  to  the  legal  and  other  expenses  of  the  ad- 
ministrator. 

First  in  regard  to  the  claim  for  referee's  fees  and  disburse- 
mients. 

Section  2756  of  the  Code  provides  that  "  Where  a  judgment 
or  decree  has  been  rendered  against  an  executor  or  adminis- 
trator, for  a  debt  due  from  the  decedent,  the  debt  is,  neverthe- 
less, deemed  a  debt  of  the  decedent,  to  the  same  extent,  and  to  be 
established  in  the  same  manner,  and  except  as  prescribed  in 
the  next  section,  subject  to  the  same  defenses,  as  if  an  action 
had  not  been  brought  thereon." 

Section  275T  qualifies  the  preceding  section  as  follows :  "  1. 
The -debt,  for  which  the  judgment  was  rendered,  cannot  be 
allovred,  as  against  the  property  in  question,  at  any  greater 
sum  than  the  amount  recovered,  exclusive  of  costs." 

Counsel  for  the  judgmentrcreditor  claims  that  this  provision 
relates  only  to  costs  as  distinguished  from  disbursements,  and 
that  as  the  referee  did  not  allow  costs  upon  the  judgment  it 
does  not  affect  the  judgment  that  includes  only  the  referee's 
fees  and  disbursements,  and  cites  a  number  of  authorities  show- 
ing the  discrimination  that  courts  have  made  between  costs  and 
disbursements.    But  all  these  decisions  are  such  as  would  only 
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affect  aBsets  in  the  hands  of  an  executor  or  administrator.  Thej 
practically  hold  that  in  a  judgment  rendered  against  an  ex- 
ecutor or  administrator  where  the  referee  certifies  that  the  pay- 
ment of  the  daim  was  unreasonably  resisted^  or  n^ected,  etc., 
the  court  may  award  costs  against  the  executor,  etc.,  to  he  paid 
out  of  the  executor's  individual  property,  or  out  of  the  prop- 
erty of  the  decedent,  and  that  in  the  ahsence  of  such  certificate 
the  creditor  was  entitled  to  his  disbursements,  but  not  his  costs. 
So  that  under  certain  circumstances  the  costs  would  be  as  bind- 
ing against'  assets  of  a  decedent  in  the  hands  of  the  executor 
or  administrator  as  the  disbursements ;  but  I  do  not  think  that 
these  provisions  apply  to  these  proceedings. 

Under  the  common  law  real  estate  upon  the  death  of  the 
owner  vested  immediately  in  his  heir^  and  devisees,  and  they 
took  it  free  from  his  general  debts.  And  it  only  can  be  taken 
for  the  payment  of  debts  now  by  virtue  of  statutory  provisions. 

Section  2757  expressly  states  that  the  debt  for  which  said 
judgment  was  rendered  cannot  be  allowed  against  the  properly 
in  question  at  any  greater  sum  than  the  amount  received  ex- 
clusive of  costs,  and  I  think  this  provision  intended  that  the 
heir  shall  not  be  burdened  with  the  expenses  and  disbursements 
of  an  action  or  proceeding  to  which  he  may  never  have  been  a 
party,  and  the  result  of  which  is  not  in  any  manner  conclusive 
upon  him.  While  section  2756  provides  that  while  such  a  judg- 
ment, or  decree  rendered  upon  the  merits  is  presumptive  evi- 
dence of  the  debt,  upon  the  hearing  section  2756  provides  that, 
where  such  a  judgment  has  been  rendered  against  an  executor, 
etc.,  for  a  debt  due  from  the  decedent,  it  is  nevertheless,  deemed 
a  debt  of  the  decedent  to  the  same  extent  and  to  be  established  in 
the  same  manner  as  if  an  action  had  been  brought  thereon. 

I  am,  therefore,  of  opinion  that  the  claim  of  the  judgment- 
creditor  for  referee's  fees  and  disbursements  should  be  dis- 
allowed. 

As  regards  the  claim  of  the  administrator  for  expenses  in- 
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curred  as  administrator.  The  greater  part  of  the  expenses  ap- 
pears to  have  been  incurred  in  contesting  the  action  above  re- 
ferred^ and  also  for  some  services  rendered  the  administratoi 
in  the  payment  and  settling  of  daims  with  funds  raised  hy  the 
heirs-'at-law^  or  devisees  to  pay  claims.  It  also  includes  the  simi 
of  thirteen  dollars  and  twenty-five  cents  for  publication  of 
notice  to  creditors  to  present  claims  to  the  administrator.  Why 
this  latter  amount  was  not  included  in  the  money  raised  by  the 
heirS;  or  devisees,  I  cannot  understand,  as  the  expense  had  been 
incurred,  and  the  notice  had  been  published  for  a  number  of 
weeks  before  such  adjustment  was  made  on  June  eighth,  as  ap- 
pears by  the  testimony. 

The  claim  of  the  administrator  is  made  under  subdivision  b 
of  section  2793,  which  provides  '^  That  out  of  the  remainder  of 
the  money  must  be  paid  the  sum,  if  any,  which  has  been  found 
to  be  due  the  executor,  etc,  upon  a  judicial  settlement  of  his 
account,  after  applying  thereupon  the  proceeds  of  the  personal 
property."  It  may  be  said  that  there  has  beisn  no  judicial  set- 
tlement of  the  account  of  the  administrator,  and  consequently 
no  amount  is  now  due,  but  waiving  this  contention,  I  am  of 
opinion  that  the  provision  is  intended  to  apply  only  to  such 
amount  as  may  be  found  due  to  the  administrator  on  account 
of  debts  and  funeral  expenses,  as  provided  in  section  2749,  and 
this  view  is  further  strengthened  by  the  concluding  portion  of 
subdivision  6.  This  opinion  was  held  in  Smith  v.  Meakin,  2 
Dem.  129,  and  also  in  Cook  v.  Woodard,  6  id.  97. 

I  am  aware  that  the  learned  surrogate  of  Westchester  county 
dissented  from  this  view  in  Shute  v.  Shute,  5  Dem.  1,  who 
states  that  "  while  it  is  true  that  under  section  2749,  a  sale  of 
real  estate  can  only  be  applied  for  in  order  to  pay  the  debts  of 
the  decedent  and  his  funeral  expenses,  it  does  not  follow  that 
the  proceeds  of  such  sale  are  to  be  used  only  for  such  purposes, 
or  else  how  could  any  part  of  them  be  used  for  the  payment 
to  the  widow  of  a  sum  in  gross,  or  the  surplus  be  paid  to  the 
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heirs,  etc" — ^for  the  reason  that  the  widow  and  heirs-at-law 
were  entitled  to  such  surplus  under  other  provisions  of  law. 
The  rule  may  in  some  cases  work  hardship,  but  I  do  not  think 
in  this  case  that  such  hardship  wtas  unavoidable. 

The  administrator  was  a  creditor  and  took  presumably  upon 
himself  the  duties  of  administrator  primarily  to  protect  his  own 
debt.  This  with  all  other  debts  that  had  come  to  his  knowledge 
were  paid  by  the  compromise  arrived  at  with  the  devisees  on 
June  eighth.  And  aU  other  expenses  that  he  incurred  after  that 
were  incurred  with  the  full  knowledge  that  there  was  no  per- 
sonal estate,  and  that  he  would  be  without  means  to  meet  any 
expense  he  might  incur.  The  debt  for  which  judgment  was  ob- 
tained might  have  been  disposed  of  in  the  present  proceedings, 
especially  as  the  judgment  obtained  was  not  conclusive  upon 
this  fund,  as  I  have  before  stated. 

I  am,  therefore,  of  opinion  that  I  have  no  power  to  allow  the 
claim  of  the  administrator. 

A  decree  should  be  entered  to  pay  the  first  expenses  of  these 
proceedings,  and  the  judgment  of  Charles  G.  Summers,  ex- 
clusive of  costs,  as  follows:  Two-thirds  to  Charles  G.  Sum- 
mers and  one-third  to  Levy  B.  Young.  The  balance  to  be  held 
by  county  treasurer,  subject  to  further  order  of  the  court. 

Decreed  accordingly. 
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ACCOUNTING. 

1.  Interest  on  an  Administrator's  Debt  to  His  Intestate. 

An  administrator  indebted  to  his  intestate,  his  father,  at  the  time 
of  his  death  upon  matured  outstanding  bonds  secured  by  mortgages 
given  to  him  by  the  administrator  and  bearing  five  per  cent,  interest, 
is  chargeable  as  against  the  next  of  kin  with  interest  on  the  unpaid 
principal  at  the  same  rate  up  to  the  date  of  the  decree  made  on  his 
judicial  settlement. 

Where  he  has  never  paid  anything  on  the  debt  since  the  death  of 
the  father  he  cannot  stop  interest,  as  of  the  time  of  his  own  appoint- 
ment as  administrator,  by  crediting  the  estate  as  of  that  date  with  the 
amount  then  due  on  the  bonds  and  mortgages  for  principal  and  in- 
terest, as  for  so  much  money  in  his  hands,  and  charging  himself  with 
the  same  amount  as  a  payment  on  his  own  distributive  share  in  the 
estate. 

Such  a  method  of  computation  is  not  authorized  by  €k>de  C.  P., 
S  2714,  declaring  that  '*  the  naming  of  a  person  executor  in  a  will  does 
not  operate  as  a  discharge  or  bequest  of  any  just  claim  which  the 
testator  had  against  him,"  etc.    Matter  of  Davis 505 

2.  Effect,  Upon  Decree,  of  Death  of  One  Executor  Pending  an  Ac- 

counting BY  Both. 

Where  one  of  two  executors  of  a  will,  and  who  is  also  legatee  there- 
under, dies  after  the  filing  of  an  account  by  both,  the  Surrogate's 
Court  may  still  proceed  to  adjust  the  account  of  the  surviving  execu- 
tor, determine  the  amount  of  the  estate  remaining  in  his  hands  and 
adjudge  costs,  but  no  distribution  can  be  ordered  until  a  representa- 
tive of  the  deceased  executor  has  been  appointed,  duly  brought  into 
the  proceeding  and  afforded  a  hearing.    Matter  of  Koch 106 

See  Executor,  2,  3;  Jurisdiction,  14. 

ADMINISTRATOR. 

1.  Appointment  of  a  Friend,  to  Sub  Under  Code  C.  P.,  §  1902,  Those 
Entitled  Being  in  Italy. 

Where  it  was  desired  to  bring  an  action  under  Code  C.  P.,  §  1902, 
for  causing  the  death  of  the  decedent  by  negligence,  and  it  appeared 
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that  his  widow  and  his  children,  his  next  of  kin,  were  all  in  Italy,  and 
the  latter  minors,  the  court  granted  administration  to  a  person  de- 
scribed in  the  petition  therefor  as  the  nearest  friend  of  the  decedents 
Matter  of  Paola 405 

2.  Statx's,  Where  a  Wife  Dies  Intestate  and  Without  Descendants 

AND  Heb  Husband  Dies  Without  Administering  on  Her  Estate — 
His  Title  to  Her  Personalty — Code  C.  P.,  §  2660.  See  Matter  of 
Thomas .• 119 

3.  Father  Not  Entitled  to  Administratio?: — Code  C.  P.,  §  2660. 

The  father  of  an  intestate  is  not,  upon  the  death  of  his  widow  and 
child,  the  only  next  of  kin,  entitled  to  administer  on  the  estate,  as  the 
father  is  not  entitled  to  succeed  to  the  personal  property  and  adminis- 
tration is  confined  to  relatives  who  are.    Matter  of  Seymour G9 

4.  Minor  Child  Preferred  to  Public  Administrator  of  Kings  County — 

Code  C.  P.,  §9  2660,  2669. 

The  puhlic  administrator  of  Kings  county  has  no  statutory  right  to 
administer  upon  the  estate  of  a  decedent  who  left  a  son  over  fourteen 
years  of  age,  for,  although  the  minor  is  incompetent  to  serve  becau^ 
of  his  minority  his  general  guardian  is  entited  to  administer  in  his 
right,  before  the  public  administrator.    Matter  of  Hudson 576 

5.  Public  Administrator  of  Kings   County  Preferred  to   Brother^ 

Code  C.  P.,  S  2669. 

In  Kings  county  the  public  administrator  is  by  statute  preferred 
in  administration  to  the  brother  of  a  decedent,  who  left  a  father  in 
Ireland,  but  no  wife,  issue  or  descendants,  and  this  because  the 
brother,  not  being  entitled  to  a  distributive  share  in  the  estate,  can- 
not be  entitled  to  administration.      Matter  of  Gilchrist 581 

6.  PREFERENCE  OF  A  JUDGMENT  FOR  COSTS  RECOVERED  AOAINST  A  PLAIN- 
TIFF-ADMINISTRATRIX — Leave  to  Issue  Execution. 

A  judgment  for  costs,  recovered  against  an  administratrix  in  an 
unsuccessful  action  brought  by  her  in  her  representative  capacity 
against  a  person  to  recover  of  him  a  debt  which  she  believed  to  have 
been  due  her  intestate  in  his  lifetime,  is  entitled  to  a  preference  over 
debts  due  general  creditors  of  the  intestate  as  it  is  to  be  regarded 
as  an  expense  of  administration. 

The  surrogate  therefore  granted  the  judgment  creditor  leave  to  issue 
execution  against  the  administratrix  in  her  representative  cacapity 
for  his  pro  rata  share  of  the  assets  applicable  to  preferred  claims  and 
found  to  be  or  to  have  been  in  her  hands. 

Such  a  judgment  is  not  a  "  debt "  of  the  intestate  nor  is  the  judg- 
ment creditor  a  ''creditor"  of  the  estate,  within  Code  C.  P.  S8  2719 

and  2722.    Matter  of  Mahoney 559 

7.  When  Disqualified  by  Drunkenness — Code  C.  P.,  {  2661. 

A  surviving  wife,  primarily  entitled  to  administer  upon  the  assets 
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of  her  intestate  husband,  is  not  disbarred  from  receiving  letters  by 
the  fact  that  she  has  been  occasionally  addicted  for  some  years  to  the 
use  of  intoxicating  liquors,  as  the  intoxication  which  disqualifies 
must  be  habitual,  and  such  as  presently  to  render  the  applicant  in- 
competent to  execuie  the  duties  of  the  trust.  Matter  of  Reichert.  16S 
8.  LiABiLTY  ON  Sale  of  a  Busniess — Pbofits — Bubden  of  Pboof — 
Vouchers — ^Admissions  of  One  Since  Deceased  as  Res  Gestae.    See 

Matter  of  Suess 643 

See  AuENS,  1,  2;  Accounting,  1,  2. 

ALIENS. 

1.  Right  of  Consul  General  of  Italy  to  Administer  on  Estate  of 

Italian  Subject — Security. 

Where  an  Italian  subject  dies  intestate  in  and  leaves  property  in 
the  State  of  New  York,  and  his  only  next  of  kin  are  in  Italy,  the 
Consul  General  of  Italy  has,  under  treaties  with  the  United  States, 
exclusive  right  to  administer  upon  his  estate  and  may  apply  for 
letters  in  the  court  of  the  proper  surrogate.  He  need  give  no  security 
where  there  are  no  creditors  of  the  decedent.    Matter  of  Fattosini. 

2.  Consul-general  of  Italy  Must  Administer  on  the  Estate  of  an 

Italian  Subject  Conformably  with  Our  Laws— Secubity  Requibed. 
See  Matter  of  Logiorato 132 

ATTORNEY. 

1.  Attobney — Agbeement,  with  Clients  Contesting  a  Will,  Affobdino 

Him  no  Right  to  Continue  the  Contest  Afteb  They  Had  Com- 
pbomised. 

An  agreement,  between  an  attorney  and  clients  who  proposed  to 
contest  a  will,  securing  him,  as  a  lien,  a  certain  percentage  of  any 
amount  or  value  that  shall  come  to  them  from  the  estate  of  the  de- 
ceased **  either  as  the  result  of  legal  proceedings,  compromises,  settle- 
ments or  howsoever,"  and  granting  them  the  right  to  compromise  at 
any  stage  of  the  case,  affords  him  no  right  to  continue  contest  in 
the  Surrogate's  Court  after  they  have  compromised  with  the  executors 
of  the  decedent.  His  remedy  is  against  his  clients.  Matter  of 
Evans 139 

2.  Same — Compensation — Distinction  Between  a  Claim  fob  Pebsonal 

Injubies  and  One  in  Favob  of  the  Estate  of  the  Person  Injubed. 
Where  a  person  employs  attorneys  to  recover  damages  for  personal 
injuries  caused  him  by  the  alleged  negligence  of  a  railroad  corporation, 
I        they  to  have  half  of  any  settlement  made,  and  dies  before  any  settle- 
ment, the  attorneys  cannot,  for  their  services,  reach  upon  a  quantum 


608  INDEX. 

meruit  a  fund  which  the  corporation  paid  the  executors  of  the  de- 
ceased in  settlement  of  the  claim,  as  the  fund  represents  a  new  and 
different  cause  of  action — the  damages  which  his  estate  suffered  by 
his  death.    Matter  of  Carrig 414 

3.  Sam^e — ^Measube  of  Valtte  of  Sebvices. 

In  arriving  at  the  value  of  legal  services,  the  amount  involved,  the 
character  and  amount  of  the  work,  the  time  spent,  the  results  at- 
tained, and  the  standing  of  the  attorneys  are  to  be  considered;  and 
the  courts  have  uniformly  refused  to  limit  attorney's  fees  to  specified 
and  detailed  bills  of  particulars,  with  a  specified  amount  for  each 
item — as  in  the  case  of  goods  sold  or  manual  services  rendered.  Mat- 
ter of  Sewell 4 

4.  Sake — ^Hab  no  Status   to  Appeal  fbom  an   Obdeb   Wtihdbawino, 

Against  His  Consent,  His  Client's  Objections  to  the  Pboof  of  a 
Will— Code  C.  P.,  §§  2669,  2584. 

An  order  voluntarily  withdrawing  objections  to  the  probate  of  a 
will  cannot  be  appealed  from  by  the  attorney  for  the  contestant, 
claiming  to  continue  the  contest  in  assertion  of  his  lien  as  attorney; 
he  is  not  a  party  in  interest,  has  no  right  to  be  heard  in  the  proceed- 
ing except  as  attorney,  and,  therefore,  his  appeal  from  the  order  has 
no  basis  and  cannot  act  as  a  stay  of  proceedings.  Matter  of 
Evans 104 

See  DowEB,  3;  Jubisdiction,  18;  Wnx,  1. 

COMMISSIONS. 
See  ExEGUTOBS,  4,  5,  6;  Guabdian,  3. 

CONSOLIDATION  OF  PROCEEDINGS. 
See  Jubisdiction,  5. 

CONTEMPT. 

1.  Filing  by  an  Executob,  Obdebed  to  Account,  of  an  Account  Con- 

taining NO  Entbies. 

An  executor,  duly  required  to  file  an  account  of  his  proceedings,  is 
guilty  of  a  contempt  where  he  files  the  customary  printed  blank  with 
the  word  "Nothing"  written  in  each  of  the  schedules — ^under  the 
claim  upon  his  part  that  he  is  no  longer  acting  as  executor.  Matter 
of  People's  Trust  Co 500 

2.  Fine  Imposed  by  Refebee  in  Subbooate's  Coubt — Code  C.  P.»  S  2284. 

See  Matter  of  Husted  497 

8.  Client,  when  Not  Bound  by  Attobney's — Decbee  Against  Exbcutob 
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PEB80NALLT    VOB    CO8T8,    HoW    £inPOBOXBl£— DfOCAin)    OV    EXEOUTOiB. 

See  Matter  of  Feehan 416 

COSTS. 

On  Ebtabubhed  Dibputed  Claim  Refebbd>  bt  Conbebt  to  the  Subbo- 
GATE— Code  C.  P.,  9S  1822,  1835,  1836,  2561. 

Where  a  disputed  claim  against  a  decedent's  estate  is  referred  by 
consent  to  the  surrogate  and  is  heard  by  him  upon  the  judicial  set- 
tlement, costs  to  the  successful  claimant  are  discretionary,  their 
amount  must  be  within  the  limits  prescribed  by  Code  C.  P.,  {  2561, 
and  should  be  determined  upon  the  principles  which  govern  the  allow- 
ance or  disallowance  of  costs  in  actions  at  law  against  such  estates. 

A  claimant,  not  entitled  to  be  cited  as  heir  at  law  or  next  of  kin, 
becomes  a  party  to  the  proceeding  by  presenting  his  claim  and  filing 
a  consent,  but,  nevertheless,  should  not  be  awarded  costs  against  the 
estate  or  its  administrator  where  the  latter's  resistance  of  the  claim 
results  in  the  surrogate's  reducing  it  seventy-five  per  cent.  See  Mat- 
ter of  Ingraham 291 

DEATH. 
Presumption  of.    See  Evidence. 

DECEDENT'S  ESTATE. 

1.  Decedent's    Estate — Payment   of   Claim   Against,  an  Aftibmativb 

Defense — Code  C.  P.,  §  829 — Statute  of  Limitations. 

The  rule  that  payment  is  an  affirmative  defense  applies  to  a  claim 
for  rent  of  premises  occupied  by  an  intestate  and,  upon  a  contest  in 
regard  to  the  claim,  the  claimant  need  not  show  that  no  payments 
have  been  made  him  thereon.    Matter  of  Neil 259 

2.  Same — Evidence — Payments  by  Intestate  to  Administbatob. 

An  administrator,  claiming  as  a  creditor  of  his  intestate,  cannot 
testify  in  regard  to  payments  made  him  by  the  intestate  upon  the 
claim Id. 

3.  Same — Statute  or  Limitations — Rent. 

The  Statute  of  Limitations  is  not  a  defense  to  a  claipi  for  a  balance 
of  rent  due  under  an  agreement,  covering  over  sixteen  years'  occupa- 
tion of  premises  at  a  fixed  monthly  rent,  an^  balance  due  to  be  pay- 
able out  of  the  tenant's  estate  at  her  death  (occurring  in  1900),  as 
the  balance  does  not  become  due  until  her  death Id. 

4.  Same — Oroeb  of  Subbooate  fob  Leave  to  Issue  Execution  Against, 

How  Obtained. 
The  Surrogate  will  not  grant  a  creditor  of  an  intestate  leave  to 

39 
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issue  execution  against  his  property,  in  order  to  create  a  foundation 
I  for  a  creditor's  suit  to  reach  property  alleged  to  have  been  fraudu- 
,  lently  transferred  by  the  intestate,  nor  will  the  Surrogate  direct  an 
intermediate  accounting  to  determine  the  proper  amount  of  the  execu- 
tion,  where  the  petitioning  creditor  fails  to  allege  that  there  are  assete 
now  in  the  hands  of  the  intestate's  administrator.    Matter  of  Thur- 

ber 470 

6.  Same — Sale  of  Real  Estate — ^When  a  Petition  Need  Not  Show  the 
Value  of  Each  Pabcel. 

In  a  proceeding  to  sell  the  real  estate  of  a  decedent  for  the  payment 
of  his  debts,  the  petition  need  not  state  separately  the  value  of  each 
parcel  where  the  parcels  lie  together.    Matter  of  George 315 

6.  Same — Sebvice  of  Citation. 

Where  parties  named  in  the  citation  have  been  served  with  it,  the 
omission  of  the  Christian  names  of  some  of  them  and  the  failure  to- 
state  the  individual  names  of  others,  who  were  partners  in  firms 
cited,  may  be  cured  by  amendment Id. 

7.  Same. 

Service  of  the  citation  upon  tenants  of  the  decedent's  real  estate,, 
not  named  in  the  citation,  does  not  confer  jurisdiction  of  the  ten- 
ants        Id» 

8.  Same — ^Whebe  Parties  Die  Afteb  Citation  Issued. 

Where,  parties  named  in  a  citation  die  before  service  of  it  is  made 
upon  them,  service  of  a  citation  in  the  same  form  upon  their  personal 
representatives  does  not  confer  jurisdiction  of  the  parties  deceased. 

9.  Same— Terms  or  Payment. 

Where  the  real  property  of  the  decedent  is  subject  to  a  mortgage 
also  covering  the  property  of  other  persons,  a  sale,  upon  the  an- 
nounced terms,  that  the  holder  of  the  mortgage  has  consented  that 
the  purchaser  may  pay  it  off  and  that  such  payment  will  be  allowed 
pro  tanto  in  the  proceeding  as  a  deduction  from  the  bid,  is  legal,  and 
a  purchaser,  who  signed  the  agreement  of  sale,  cannot  avoid  the  sale 
for  such  an  arrangement  as  to  payment Id. 

10.  Same — Claims  of  Wife  fob  Deceased  Husband's  Support — Consid- 
eration.    (Case  rev'd,  70  App.  Div.)    See  Matter  of  Hamilton. .     202 

11.  Sale  of  Decedent's  Real  Estate  to  Pat  Debts— Fund  Applicable  to 
What  Debts — Code  C.  P.,  SS  2756,  2757,  2793,  bubd.  6. 

Upon  a  distribution  of  the  proceeds  of  the  sale  of  an  intestate 
decedent's  real  estate  made  to  pay  his  debts  a  creditor  of  his,  who  re- 
'  covered  judgment  against  the  administrator  after  a  trial  before  a 
'  referee,  but  without  costs,  is  entitled  to  be  paid  the  face  of  his  judg- 
•  ment.  but  not  referee's  fees  or  disbursements  which  he  has  paid  or 
I        incurred. 
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Where  there  is  no  personalty  the  administrator  is  not  entitled  to 
be  paid,  under  Code  C.  P.,  §  2793,  subd.  6,  out  of  the  fund  resulting 
from  a  sale  of  the  real  estate,  leg[al  expenses  which  he  himself  con- 
tracted in  regard  to  the  estate  as  the  fund  is  applicable  only  to  the 
amount  found  due  the  administrator  for  his  payments  for  the  debts 

and  funeral  expenses  of  the  decedent.    Matter  of  Summers 598 

12.  Benefit  Society — Action  of  Membeb,  Making  the  Benefit  Appuc- 
ABLE  TO  Heb  Own  Debts  After  Heb  Death. 

Where  the  Supreme  Court  had  decided.,  in  an  action  between  the 
administrators  with  the  will  annexed  of  a  member  and  a  fraternal 
benefit  order  whose  primary  purpose  was  to  aid  members,  that  the 
member  had  in  her  lifetime  and  after  the  death  of  her  husband,  the 
original  beneficiary,  effectually  directed  her  benefit  certificate  to  be 
paid  to  her  "estate,"  where  her  will  directed  that  her  debts  be  paid 
out  of  this  fund,  and  where  she  died  insolvent  and  without  descend- 
ants or  any  persons  dependent  upon  her  for  support,  the  surrogate 
considered,  upon  a  distribution  of  the  fund  by  her  administrators, 
that  it  should  be  applied  to  her  debts,  and  held  that  certain  provi- 
sions of  the  by-laws  of  the  order  entitling  heirs  to  take  the  fund  in 
case  the  member,  after  the  death  of  a  beneficiary,  made  no  further 
disposition  of  the  fund,  before  her  own  death,  were  inapplicable.  Mat- 
ter of  Copeland 591 

See  Statute  of  Limitations.    Doweb,  1 ;  Executob,  1. 

DISCOVERY. 

1.  DisoovEBT  of  Pbopebtt  of  a  Decedent  in  the  Hands  of  a  Bailee  and 

Subject   to    Confucting    Claims — Possession    Awabdsd    by    Sxjb- 

BOGATE. 

Where  a  tin  box  of  a  decedent,  in  the  custody  of  a  bailee  for  hire, 
is  claimed  by  her  administrator  and  also  by  her  sister,  the  court  of 
the  surrogate,  while  not  having  power  to  try  a  conflicting  claim  of 
title,  may  award  possession;  and,  where  the  sister,  although  not  an 
actual  party  to  a  proceeding  by  the  administrator  to  require  the 
bailee  to  deliver  the  box  to  him,  has  made  claim  therein,  will  direel 
delivery  of  possession  to  the  administrator  as  representing  the  estate 
of  the  deoedent,  leaving  the  sister  to  assert  in  another  court  her 
rights  as  against  the  administrator.    Matter  of  Scott 194 

2.  DiscovEBY  Undeb  Code  C.  P.,  §§  2707-2710 — ^NoT  Defeated  by  an  An- 

BWEB  OF  Possession — Infobmation  Must  be  Disclosed.    See  Matter 
of  O'Brien 188 
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DISTRIBUTION. 

1.  Distribution  in  Subbogate's  Coubt — ^The  Holdeb  of  a  Contingent 

Debt  Against  a  Decedent's  Estate  Is  Not  a  Cbeditob  Thebeof — 
Code  0.  P.,  §  2746 — Covenant  Not  Running  With  the  Land.  See 
Matter  of  Henshaw  .  • 572 

2.  Distribution  of  Subplus  in  Partition — Coi«  C.  P.,  $  1538. 

Where  a  testator  devises  certain  real  estate  to  his  widow  for  life 
with  remainder  to  his  daughter,  and  it  is  thereafter  sold  in  an  action 
of  partition  in  the  Supreme  Court,  his  executor  is  not^  upon  an  appli- 
cation for  distribution  under  Code  C.  P.,  {  1538,  entitled  to  possession 
of  the  surplus  moneys  which  resulted  from  the  sale,  to  the  end  that 
he  may  distribute  them  himself.    Matter  of  Gedney 55 

Such  moneys  are  distributable  as  if  the  sale  of  the  real  estate  had 
been  made  under  the  decree  of  the  proper  surrogate. 

3.  Same — Res  Adjudicata. 

Where  the  judgment  of  a  creditor  of  the  estate  haa  been  declared 
valid  in  the  action  of  partition,  the  executor  cannot,  in  the  distribu- 
tion proceedings  in  the  court  of  the  surrogate,  attack  the  judgment  by 
interposing  the  Statute  of  Limitations.    Id. 

4.  Same— Code  C.  P.,  §  1538— Petition. 

An  application  to  the  Surrogate's  Court,  for  distribution  under  Code 
C.  P.,  S  1538,  of  the  share  of  a  deceased  person  in  premises  parti- 
tioned in  the  Supreme  Court,  will  not  be  granted  unless  the  petitioner 
sbows  that  the  share  has  been,  by  the  Supreme  Court,  directed  to  be 
deposited  in  the  court  of  the  surrogate. 

An  allegation  that  the  referee,  in  the  action  of  partition,  has  paid  the 
share  to  the  chamberlain  of  the  city  of  New  York  '*  to  the  creditors 
of  "  the  said  decedent,  is  insufficient.    Matter  of  Dusenbury 62 

5.  Same — Authority  of  Attobnet  to  Appeab,  fob  Non-Resident,  in  New 

York  County. 

An  attorney  who  appears  in  the  Surrogate's  Court  of  the  county  of 
New  York  for  a  non-resident  creditor  must  file  written  proof  of  his 
authority.    Id. 

0.  Same — ^Distribution  to  Creditors  of  the  Share  of  a  Decedent  Paid 

Into  Court— Code  C.  P.,  §  1538,  as  Am'd  in  1897.     See  Matter  of 

Dusenbury 208 

See  Statute  of  Distribution — Judicial  Settlement,  2. 

DOWER. 

1.  DowEB — ^Testamentabt  Pbovision  Not  a  Bab. 

*  A  testator's  direction  to  his  executors  to  set  apart  from  and  apply 
out  of  the  income  of  his  estate  a  fixed  annual  sum  for  the  support  of 
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his  wife  for  life  does  not,  on  the  face  of  the  will,  bar  dower.    Matter 
of  Grotrian 263 

2.  Same — Consent  to  Take  Gboss  Sum — Code  C.  P.,  S  2793,  Sub.  3. 

Where  the  said  fixed  sum  proved  to  exceed  the  entire  income  of  the 
personal  estate  and  of  the  real  estate  after  its  conversion  into  money 
in  order  to  pay  the  testator's  debts,  and  the  widow  was  an  incompe- 
tent person,  the  court  refused  the  application  of  her  committee  to  be 
permitted  to  take  a  gross  sum  in  lieu  of  dower  as  not  being  proper  nor 
in  the  best  interest  of  the  widow,  and  it  directed  that  the  balance, 
after  payment  of  the  moving  creditor,  be  paid  to  the  executrix  of  the 
testator  in  order  to  produce  the  widow's  provision.    Id. 

3.  Same — Compensation  of  Attobneys  fob  Remaindebmen. 

Where  the  will  directed  that,  after  the  death  of  the  widow,  the 
estate  should  be  divided  among  collaterals,  the  court  held  that  the 
claims  of  their  attorneys  against  them  for  services  could  not  be  con- 
sidered, while  the  widow  was  living,  in  the  proceeding  to  sell  the  tes- 
tator's real  estate.    Id. 

i.   OONTBIBUTION — By  PABTIES  BENEFITED  TO  PaBTIES  DISAPPOINTED  BY   A 

Wife's  Election  to  Take  Doweb. 

Where  a  wife's  election  to  take  dower,  rather  than  the  provision  of 
a  will,  makes  it  necessary  to  appropriate  to  the  satisfaction  of  her 
dower  proceeds  of  the  sale  of  real  estate  given  by  the  testator  to 
others,  the  parties  benefited  should  contribute,  in  proportion  to  their 
benefits,  to  make  up  the  losses  of  those  who  have  been  disappointed 
by  the  wife's  election.    Matter  of  Lawrence 355 

EQUITABLE  ASSIGNMENT. 

Equitable  Assignment. 

An  instrument  by  the  terms  of  which  a  person,  named  as  executrix 
and  residuary  legatee  of  a  will,  agrees  with  attorneys  that  if  they 
succeed  in  having  it  admitted  to  probate  she  will  pay  them  one-half 
the  sum  collected  by  her  thereunder,  less  certain  deductions,  and  that 
their  share  shall  become  due  and  payable  as  and  when  she  collects,  ii 
not  an  equitable  assignment  to  the  attorneys  of  the  fimd,  but  a  mere 
covenant  that  she  will  pay  therefrom  after  it  shall  have  reached  her 
hands.  It  creates  no  lien,  authorizing  the  attorneys  to  compel  her  to 
account  as  executrix  for  one-half  the  fund,  as  it  does  not  authorize 
the  holder  thereof  to  pay  it  directly  to  the  creditors  without  her 
intervention.    Matter  of  Shafer  288 


614  INDEX. 

EQUITABLE  CONVERSION. 

Equitable  Conversion — ^Nor  Effected  bt  a  Disobetionabt  Powib  of  Sauc 
— Infant's  Consent  Void.    See  Matter  of  Tatum 125 

EVIDENCE. 

Pbesumption  of  Death  Whebe  Absence  is  XJjxeiflaxswd, 

Where  a  public  administrator  presents  his  accounts  as  adminis- 
trator  of  a  deceased  pereon  who  disappeared  in  1873  in  a  manner  unex- 
plained there  is  no  presumption  that  he  died  until  seven  years  after 
his  disappearance  and  therefore  the  representatives  of  a  married  sis- 
ter, who  died  in  1876  without  issue  and  whose  husband  subsequently 
died,  can  take  no  interest  in  the  estate  of  the  person  who  disappeared 
as  against  a  sole  surviving  brother  and  next  of  kin.  Matter  of 
Davenport 534 

EXECUTOR. 

1.  Rent  Accbuing  Befobe  the  Death  of  the  Intestate  Goes  to  the 

Administbatob — Payments  on  Realty  Imfbofebly  Paid  Out  of  Peb- 

SONALTY. 

Rent  which  accrued  to  an  intestate  before  his  death  passes  to  his 
administrator  and  the  latter  may  sell  the  claim  for  it. 

Taxes  and  assessments  on,  interest  on  mortgages  against,  insurance 
premiums  upon,  and  repairs  to,  real  estate  of  an  intestate  cannot  law- 
fully be  paid  by  the  administrator  out  of  the  personalty  as  against  the 
next  of  kin,  even  though  he  and  they  are  tenants  in  common  of  the 
said  real  estate.    Matter  of  Foulds 252 

2.  Not  ENTrrLED  to  a  Judicial  Settlement  Until  One  Yeab  Afteb  Lbt- 

TESS  ISSITED. 

Although  an  executor  has  duly  advertised  for  creditors  he  oasnot 
procure  a  judicial  settlement  of  his  accounts  until  one  year  has 
elapsed  from  the  issue  to  him  of  letters  testamentary.  Matter  of 
Lansing  480 ;  Matter  of  Lawson 345 

3.  Not  Compelled  to  Account  Until  One  Yeab  Afteb  Issue  of  Lkttebs, 

Although  Anotheb  Executob  Had  Then  Sebved  Seven  Yeabs  and 
Until  Death — Code  C.  P.,  §  2726. 

Although  more  than  seven  years  have  elapsed  since  the  issue  of 
letters  testamentary  to  the  wife  and  executrix  of  a  testator,  yet  where 
she  dies  before  completing  the  administration  and  another  executrix 
qualifies,  the  latter  cannot  be  compelled  to  accoimt  until  at  least  one 
year  has  elapsed  since  the  issue  of  letters  to  her.  Matter  of  Crow- 
ley       123 
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4.  CoMMissioNB— Code  C.  P.,  §  2730 — AuiOWANCE  to  Widow — Code  C.  P., 

S  2713,  SUBD.  5. 

An  executrix  who  did  not  close  up  the  estate  of  her  testator  is  not 
entitled  to  commissions  for  merely  receiving  its  moneys  nor  unless 
she  has  also  paid  them  out. 

The  provisions  of  the  Code  of  Civil  Procedure  requiring  appraisers 
to  set  apart  for  a  widow  "  other  necessary  household  furniture/'  etc., 
not  exceeding  $150  in  value,  are  mandatory  and  the  appraisers  have 
no  discretion  except  as  to  the  nature  of  the  property  set  apart. 

Where  they  fail  to  set  property  apart  the  widow  is  entitled  to  $150 
in  cash.    Matter  of  Bidgood 407 

5.  Commissions — ^Tbansfeb  of  Pbopebtt  in  Specie — ^Land  Bought  in  on 

FoBECLosuBE— Real  Estate  Not  Sold,  But  Coupled  With  a  Dis- 
CBETioNABY  PowEB — Intebest  ON  ADVANCE  COMMISSIONS.  See  Matter 
of  Ross 68 

6.  Commissions  Refused  as  Tbustee. 

Where  the  provisions  of  a  will  manifestly  contemplate  the  con- 
tinued co-existence  and  exercise  of  the  duties  of  executor  and  those 
of  trustee  until  the  distribution  of  the  fund,  commissions  will  be 
awarded  only  in  a  single  capacity,  and  where  they  have  been  awarded, 
upon  his  accounting,  to  one  as  executor  only,  an  unauthorized  direc- 
tion of  the  decree  that  the  balance  be  paid  over  to  a  trust  company 
as  '*  executor  and  trustee "  cannot  enlarge  the  company's  rights  to 
commissions  nor  entitle  it,  upon  the  settlement  of  its  accounts,  to 
commissions  in  both  capacities.    Matter  of  Union  Trust  Co 272 

7.  Executob — His  Absolute  Right  to  Distbibute  an   Unbequeathed 

RBSIDUnM. 

Executors  have  a  right  to  distribute  a  residuum  of  the  estate  of 
their  testator  which  was  not  effectually  disposed  of  by  his  will  and 
therefore  the  surrogate  has  no  power  or  occasion  to  appoint  an  ad- 
ministrator to  dispose  of  it.    Matter  of  Haughian 541 

8.  Executob — Removal. 

A  Surrogate  will  remove  an  executor  where  his  constant  dissensions 
with  his  co-executor  as  well  as  his  failure  to  do  his  part  in  the  man- 
agement of  the  estate  indicate  that  his  continuance  in  office  will 
prejudice  the  best  interests  of  the  trust.    Matter  of  Wheatin 488 

9.  Executobs — All  Have  an  Equal  Right  to  Examine  Tbstatob's  Books, 

etc. — Obdeb  to  Show  Cause  whebe  Right  is  Refused— Code  C.  P., 
S  2602. 

All  executors  have  an  equal  right  to  inspect  and  copy  books,  etc.» 
kept  by  or  under  the  direction  of  a  testator  and  containing  entries  in 
regard  to  his  property. 

Where  certain  of  the  executors  refuse  this  right  to  another  execu- 
tor, he  may,  without  petition  or  issue  of  a  citation,  procure,  under 
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Code  Civil  Procedure,  section  2602,  of  the  surrogate,  an  order  that  the 
other  executors  show  cause  why  the  surrogate  should  not  give  direc- 
tions in  the  matter.    Matter  of  Stein lOO 

10.  Inventory — Widow's  Exemption  Under  Code  C.  P.,  §  2713,  Sxjbd.  4. 

Where  a  man  dies  leaving  a  widow,  but  none  of  the  articles  speci- 
fied in  Code  0.  P.,  fi  2713,  subd.  4,  she  is  entitled  to  $150  in  lieu  thereof 
and  this  although  the  appraisers  have  allowed  her  $200  under  subd.  3 
of  said  section  and  $150  under  subd.  5,  because  there  were  no  such 
articles  as  are  enumerated  in  these  latter  subdivisions.  Matter  of 
Hembury 532 

11.  By  a  Voluntary  Accounting  After  Six  Years,  They  Waive  the 
Statute  of  Limitations  as  to  Their  Accounts. 

Where  executors  and  trustees  voluntarily  account  as  executors  more 
than  six  years  after  their  appointment,  they  must  be  deemed  to  have 
recognized  the  continuing  existence  of  their  trust  relation  and  to  have 
waived  the  benefit  of  the  six  year  Statute  of  Limitations,  and  there- 
fore they  will  not  be  permitted  to  interpose  it  as  a  bar  to  objections, 
filed  by  duly  cited  legatees,  to  the  executors'  account.  Matter  of 
Ly  th 8 

12.  Executor — Cannot  Make  Himself  a  Gift  Out  of  the  Estate— Power 
OF  Surrogate  on  Judicial  Accounting. 

Executors  must  account  for  all  the  property  of  their  testator,  and 
the  surrogate  has  power  to  declare  that  property,  acquired  by  them 
either  with  or  without  assertion  of  their  authority,  is  equitable  a»- 
sets  for  distribution. 

Executors,  who  are  also  salaried  officers  and  directors  of  a  corpora- 
tion in  which  their  testator  was  a  large  owner,  have  no  right  to  vote 
themselves  *'  extra  compensation  "  and  attempt  to  retain  it  as  such  on 
their  accounting  as  executors.    Matter  of  Schaefer 136 

13.  Executor — ^Not  Allowed  Payments  Unless  They  were  Actual  and 
Honest. 

Executors  cannot  be  allowed  payments,  stated  in  their  account  to 
have  been  made  by  them  from  the  assets  of  their  testator,  unless  they 
prove  affirmatively  that  the  payments  were  actual  and  honest. 

Payments,  upon  notes  alleged  to  have  been  made  and  given  by  a 
testator,  rejected  where  the  payee  was  apparently  fictitious,  the  sig- 
natures forged,  and  no  consideration  was  proved  for  the  notes.  Mat- 
ter of  Koch 48 

14.  Expert — ^Must  Give  Reasons  for  His  Opinion  as  to  Handwritino. 

An  expert  as  to  handwriting  should  not  give  merely  his  opinion  as  to 
genuineness,  but  should  also  state  the  reasons  for  his  opinion.    Id. 

15.  Right  of  Unpaid  Judgment  Creditor  to  Open  the  Settlement  of 

THE  Executor's  Accounts  Suspended  by  a  Reversal  of  the  Judg- 
ment.   See  Matter  of  O'Brien 26 
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16.  Assets  Liable  Whebe  Testator's  Business  is  0)ntinuei>— Scope  of 
Judgment  Against  Executob — Personal  Fraud — ^Involuntabt  Ac- 
counting.   Matter  of  Hickey 166 

17.  Realty  Pubchaseo  With  Pension  Monet  Not  Exempt  Fbom  the 
Pensioner's  Debts  Afteb  His  Death— Code  C.  P.,  fi  1395— Services 
Rendered  to  a  Decedent  in  the  Family  Relation.  See  Matter  of 
liddle 264 

See  Judicial  Settlement. 

FRATERNAL  INSURANCE. 
See  Decedent's  Estate,  14. 

GIFTS  INTER  VIVOS. 

1.  Gift  Inter  Vivos — Avoided  by  Donor's  Retention  of  Control — Code 
C.  P.,  §  829. 

A  testator  deposited,  nine  months  before  his  death,  money  in  a  bank 
in  his  own  name,  "  In  the  event  of  death  payable  to  Peter  Rose,"  his 
executor  and  brother  and  who  was  with  him,  and  at  the  same  time 
filed  an  order  with  the  bank  directing  payment  to  Peter  in  case  of  his 
own  death.  He  also  had  said  to  the  bank  officials  "  I  want  my  brother 
Peter  to  have  this  money."  Fifteen  minutes  after  the  deposit,  but 
before  the  parties  had  left  the  bank,  the  testator  gave  Peter  the  bank 
book  and  said,  "  There  is  the  book  and  there  is  your  money." 

Held,  that  the  gift  must  be  treated  as  one  inter  vtvoe,  that  the  tes- 
tator evidently  intended  to  retain  control  of  the  deposit  during  his 
life,  that  the  gift  was  conditional  and  therefore  void  as  a  gift^  and 
was  not  enforcible  as  a  trust,  for  Peter,  either  in  the  bank  or  in  the 
testator.     Matter  of  Rose 239 

2.  Same — ^Account   of  Executor — Evidence   where   Attempt   to    Sur- 

charge. 

Where  a  special  guardian  for  infant  legatees  seeking  to  surcharge 
the  accounts  of  the  executor  by  the  amount  of  the  bank  deposit,  cross- 
examines  the  executor  as  to  the  transaction  of  gift,  the  executor  is 
entitled  to  prove  the  whole  transaction  and  conversation  had  by  him 
with  the  testator,  although  part  of  it  occurred  fifteen  minutes  after 
the  deposit,  but  before  the  parties  had  left  the  bank.    Id. 

3.  Savings    Bank    Deposit — Gipt— Joint    Tenancy — ^Presumption     of 

Trust  Rebutted.      (Reversed,   82  App.  Div.  463.)      See  Matter  of 
Barefield 431 
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GUARDIAN. 

1.  General  Guaboian — ^Allowance,  Nunc  Pbo  Tung,  of  Pbopeb  Expendi- 

tures Made  fob  Ward — ^Approximation  of  Expenses,  where  Ward 
WAS  A  Member  of  the  Family — Interest — Ratification  bt  Ward 
of  Illegal  Investment.    See  Matter  of  Eiunck 64 

2.  Guardian  and  Wabd — Statute  of  Limitations  as  to  Compulsobt  Ac- 

counting— Lapse  of  Time  Cbeating  a  Pbesumption  that  the  Ward 
Has  Been  Paid.    See  Matter  of  Lewis 426 

3.  Same — Pbohibtted    Investments — Commissions — ^I^jgal     Expenses — 

Costs  Against  Guabdian. 

A  general  guardian  cannot  inveet  his  ward's  personalty  in  realty 
without  first  obtaining  authority  to  do  so  from  the  Supreme  Court  nor 
can  he  invest  in  bank  stock  or  in  a  bond  of  a  foreign  corporation. 

Annual  rests  cannot  be  taken  in  his  account  for  the  purpose  of 
allowing  him  commissions  at  full  rates  upon  the  balance  then  found, 
nor  can  he  have  commissions  on  the  principal  of  reinvestments. 

He  cannot  charge  the  fund  with  legal  expenses  incurred  in  his  at- 
tempt to  get  himself  discharged  as  guardian  before  his  ward  had 
reached  majority. 

He  may  employ  an  attorney  to  prepare  his  final  account. 

He  will  be  charged  with  costs  personally  where  his  account  em- 
bodied improper  items  and  the  ward  was  obliged  to  file  objeetiona  to 
it  in  order  to  protect  his  rights.    Matter  of  Decker 562 

INVENTORY. 
See  ExECUTOB,  10. 

JUDGMENT. 

1.  Judgment — Status  of  Judgment  Recovebed  in  the  Lifetime  of  an 

Intestate* 

A  judgment  docketed  against  an  intestate  in  his  lifetime  cannot  be 
rejected  and  referred  under  the  statute  as  it  is  a  debt  which  has  been 
established  by  a  court  of  competent  jurisdiction. 

In  such  case  the  surrogate  must  determine  to  whom  the  judgment 
is  payable,  the  sum  to  be  paid,  and,  among  other  things,  whether  it 
has  been  paid.    Matter  of  Browne 274 

2.  Same — Pbincipal  and  Subety. 

The  relation  of  principal  and  surety  exists  between  an  owner  of 
real  property,  personally  liable  on  a  bond  secured  by  mortgage  upon 
the  property,  and  his  grantee  who  assumes  payment  of  the  mortgage, 
and  consequently  where  the  assignee  of  a  deficiency  judgment  recov- 
ered upon  the  foreclosure  of  the  mortgage  is  paid  that  judgment  by 
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such  a  grantee  and  satisfies  it,  the  assignee  cannot  again  recover  its 
amount  of  the  grantor,  since  deceased  and  a  judgment-debtor  in  the 
same  judgment,  provided  the  said  assignee  had  notice  of  the  existence 
of  the  relation  of  principals  and  surety. 

Such  a  satisfaction  is  not  a  compromise  of  a  joint  obligation  within 
Code  C.  P.,  §§  1942-1044,  as  the  obligation  is  not  joint.    Id. 

JUDICIAL  SETTLEMENT. 

1.  Judicial  Settlement — When  Not  Delayed  at  the  Instanoe  of  an  Al- 

U»ED  Cbeditob. 

Where  executors  have  recovered  judgment  against  a  woman,  now 
objecting  to  their  accounts  as  an  alleged  creditor,  and  the  judgment 
has  been  paid  by  her  and  affirmed  by  the  Appellate  Division  and  no 
appeal  has  been  taken  by  her  to  the  Court  of  Appeals,  the  Surrogate 
will  not,  although  the  time  to  take  the  latter  appeal  has  not  expired, 
postpone  the  judicial  settlement  of  the  executors  and  permit  her  to 
review  in  his  court  the  validity  of  the  judgment  against  her. 

The  Surrogate  has  no  power  to  adjudicate  that  she  is  entitled  to 
the  money  she  paid  or  to  direct  the  executors  to  pay  it  back  to  her, 
and  the  matter  is  not  within  Code  C.  P.,  §  2745.  Matter  of  Tris- 
low 494 

2.  Judicial  Settlement  and  Distbibution— Executobs  Not  Entitled  to 

IT  Until  One  Yeab  Aiteb  Lettebb — Failube  to  Cite  Necessabt  Pab- 
Tiks— Code  C.  P.,  §  2728. 

Although  proof  is  made  that  all  the  legatees  under  a  will  have 
been  paid  and  that  a  notice  to  creditors  has  been  duly  published,  the 
executors  of  the  will,  although  one  is  sole  residuary  legatee,  are  not 
entitled  to  a  voluntary  judicial  settlement  of  their  accounts  and  to  a 
decree  of  distribution  where  they  have  neither  cited,  nor  procured 
waivers  of  citation,  from  any  of  the  legatees,  heirs  at  law  and  next 
of  kin  of  the  testator,  shown  by  the  petition  for  probate  to  be  in 
existence,  and  where  one  year  has  not  elapsed  since  the  issue  of  letters 
to  themselves. 

Distinction  between  executors  and  administrators,  as  to  permissible 
time  of  distribution,  considered.    Matter  of  Lawson 345 

JURISDICTION. 

1.  Subbogate's  Coubt — Has  no  Powbb  to  Put  a  Pubchaseb  Into  Posses- 
sioir  of  Lands  Sold  Undeb  Its  Dbobeb. 

The  Surrogate's  Court  has  no  power  either  express  or  implied  to 
put  a  purchaser  Into  possession  of  lands  which  have  been  sold  under 
a  decree  of  said  court  in  a  special  proceeding  had  therein.  Matter  of 
Georgi 603 
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2.  Sahe — ^When  a    Pabtt's    Time    to    Examine    Witnesses    Mat    be 

Limited. 

The  Surrogate's  Court  has  power  to  limit  the  time  during  which 
a  party,  objecting  to  the  accounts  of  an  administrator,  shall  be  per- 
mitted to  examine  and  cross-examine  the  witnesses,  to  appear  before 
a  referee  appointed  in  the  matter,  where  the  limitation  is  made  a  con- 
dition of  granting  the  party  the  favor  of  opening  the  referee's  report 
and  sending  it  back  for  further  hearing.    Matter  of  Davenport. .     482 

3.  Same — Jurisdiction  to  Construe  an  Antenuptial  Agbeement. 

The  said  court  may  construe  an  antenuptial  agreement  where  it  is 
necessary  in  order  to  determine  the  rights  of  the  parties  before  the 
court.    Id. 

4.  Same — Jurisdiction  is  Not  Lost  by  the  Referee's  Taking  Testimony 

IN  Another  County  by  Consent — ^Estoppel. 

Jurisdiction  is  not  affected  by  the  fact  that  the  attorneys  stipu- 
lated that  a  referee,  appointed  by  the  Surrogate  of  Kings  county,  might 
take  testimony  either  in  that  county  or  in  the  county  of  New  York, 
and  an  order  entered  thereon  cannot  subsequently  be  attacked  by  a 
party  who  appeared  in  person  and  by  attorney  before  the  referee  in 
New  York  city  and  thereafter  participated  in  the  proceedings  had 
there.  Id. 

5.  Same — Consolidation  of  Proceedings. 

A  consolidation  in  Surrogate's  Court  of  two  proceedings  not  of  ex- 
actly similar  scope  should  not  be  attempted  without  express  authority. 

No  express  authority  exists  for  consolidating  a  compulsory  pro- 
ceeding by  the  trustee  in  bankruptcy  of  the  residuary  legatee  of  G. 
W.,  to  make  the  executor  of  the  executrix  of  the  will  of  G.  W.  ac- 
count for  assets  of  G.  W.  which  she  received  in  her  lifetime,  and  a 
voluntary  proceeding  by  the  executor  of  said  executrix  for  an  accoimt- 
ing  of  trust  property  belonging  to  the  estate  of  G.  W.  in  his  posses- 
sion.   Matter  of  Wood  ISl 

6.  Same — ^Power  of  Surrogate  on  Reference  by  Consent  of  a  Disputed 

Claim— Code  C.  P.,  §§  1822,  2743. 

Where  parties  consent  in  writing  that  the  surrogate  may  hear  a 
disputed  claim  upon  the  judicial  settlement  of  the  accounts  of  the 
exfcutor  or  administrator,  the  surrogate  has  power  to  inquire  into 
and  pass  upon  the  payments  made  and  may  determine  the  amount  due 
and  the  person  entitled  to  it.    Matter  of  Browne 277 

7.  Same— A  Disputed  Claim  Cannot  be  Determined  by  a  Subrogate  Un- 

less A  Written  Consent  Thereto  is  Filed— Code  C.  P.,  §§  1822, 
2743. 

A  filed  written  consent,  as  specified  in  Code  C.  P.,  S  1822,  is  neces- 
sary to  give  a  surrogate  jurisdiction  to  hear  a  disputed  claim  upon  a 
I        judicial  settlement;  the  oral  consent  of  all  the  parties  is  insufficient^ 
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and  as  the  surrogate  cannot  hear  the  claim,  a  referee,  to  whom  the 
account  of  proceedings  has  been  sent,  has  no  power  to  allow  it.  Mat- 
ter of  Kirby 363 

S,  Same — Jubisdiction  as  to  Rival  Claims  to  a  Legacy. 

Hie  Surrogate's  Court  has  no  power  or  jurisdiction  to  dsoide, 
U|)on  a  judicial  settlement^  in  regard  to  riyai  claims  to  a  legacy,  made 
respectively  by  the  legatee,  by  virtue  of  the  will,  and  parties  claiming 
imder  an  assignment  of  the  legacy  made  to  tiiem  by  the  legatee  and 
apparently  valid  on  its  face.    Matter  of  Grant 474 

9.  Sams — Subrogate  Cannot  Admit  a  Defective  Will  to  Pbobate  Con- 

ditionally IN  Obdeb  to  Establish  a  Tbust  Undeb  It. 

Where  a  surrogate  has  refused  to  probate  a  will  upon  the  ground 
that  the  proof  of  its  execution  is  insufficient  and  the  testator  incom- 
petent to  make  it,  his  powers  over  it  are  ended  and  he  cannot  go  fur- 
ther and  admit  it  to  probate,  with  a  statement  of  the  executor  and 
chief  beneficiary  to  the  effect  that  the  direct  bequest  to  him  of  realty 
and  personalty  was  in  fact  made  for  the  children  of  the  testator,  that 
the  testator  considered  them  incompetent  to  manage  the  property  and 
that  the  executor  holds  it  in  trust  for  them.    Matter  of  Eckert. . .     412 

10.  Same — ^Xbanbfeb  Tax — Cobbection  of  Obdeb  Refused— Res  Adjudi- 

CATA. 

A  surrogate  has  no  power  to  amend  and  correct  an  order  by  which 
a  transfer  tax  was  assessed  upon  a  life  interest  in  United  States 
bonds,  which  were  subsequently  declared  by  the  Court  of  Appeals  to 
be  exempt  from  taxation.    Matter  of  Von  Post 279 

If  it  be  assumed  that  he  has  the  same  power  over  his  orders  which 
the  Supreme  Court  has  over  its  orders,  relief  should  not  be  given 
the  party  who  paid  the  tax  where  he  paid  it  voluntarily  and  de- 
liberately more  than  five  years  ago  under  a  mistake  of  law,  which 
was  not  discovered  until  after  the  Court  of  Appeals  had  rendered  its 
decision  upon  the  question  of  the  taxability  of  such  bonds.    Id. 

11.  Res  Adjudicata — Payments  Fobmebly  Disallowed  an  Exbcutob. 

Where  the  Appellate  Division,  upon  modifying  a  surrogate's  de- 
cree made  upon  the  accounting  of  one  who  had  been  an  executor  and 
was  ousted  from  that  office  by  the  denial  of  probate  to  the  will  ap- 
pointing him,  has  decided  that  he  could  not  be  allowed,  as  a  pay- 
ment, for  moneys  which  he  had  merely  promised,  by  his  individual 
note,  to  pay  his  counsel  for  services  rendered  in  the  litigation  eon- 
ceming  the  will,  the  surrogate  is  bound  by  that  decision  and  cannot, 
upon  a  subsequent  accounting  of  the  same  person  as  an  administra^ 
tor  of  the  same  decedent,  allow  him  said  moneys  as  a  payment,  he 
having  in  the  meantime  paid  his  counsel  the  note.  Matter  of 
Blair 1»2 
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12.  Surrogate's  Court  of  the  County  of  New  York-Oontestahts  of  a 
Will  Have  an  Absolute  Right  to  Withdraw  Their  Objections, 
Notwithstanding  Protests  of  Their  Attorneys. 

It  has  long  been  the  practice  of  the  Surrogate's  Court  of  the  county 
of  New  York  to  permit  contestants  of  wills  to  withdraw  their  objec- 
tions, notwithstanding  the  protests  of  their  attorneys  claiming  liens 
for  services.     Matter  of  Evans 103 

13.  Jurisdiction — Substitution  of  Executors'  Attorneys  Cannot  be  En- 
forced Where  There  is  no  Proceeding  Pending  Before  the  Court. 

A  surrogate  has  no  general  authority  over  attorneys  and,  therefore, 
where  a  will  has  been  proved,  the  transfer  tax  assessed,  and  no  other 
or  further  proceeding  is  pending  in  his  court,  the  executors  are  not 
entitled  to  move  for  a  substitution  of  attorneys,  and  for  a  delivery 
back  by  the  existing  attorneys  of  papers  of  the  estate  on  which  they 
claim  a  lien,  upon  condition  that  the  executors  secure  them  for  any 
claim  they  may  have  for  legal  services  rendered.  Matter  of 
Krakauer 108 

14.  Same— Degree  on  Accounting  Opened  for  Newly-Discovered  Evi- 
dence Explaining  Why  the  Funeral  Expenses  of  a  Testator 
Were  so  Large  and  Why  a  Note  Due  Him  Had  Not  Been  Col- 
lected— Costs — Code  C.  P.,  §  2481,  Subd.  6.  ( Case  Reversed,  66  App. 
Div.  53.)    See  Matter  of  McManus 306 

15.  Same — Surrogate  to  Determine  Whether  a  Claim  Against  a  De- 
cedent Has  Been  Disputed  of  Rejected. 

A  surrogate  cannot,  except  by  consent,  try  a  disputed  claim  against 
the  estate  of  a  decedent,  but  he  has  power  to  determine  whether  the 
claim  has  been  disputed  or  rejected  by  the  administrators  of  the 
estate.  (Rev'd,  61  App.  Div.  562,  again  rev'd,  170  N.  Y.  75.)  Matter 
of  Miles .' 39 

16.  Same — Effect  of  Recognition  of  Claim  by  Administratrix  and  Solb 
Distributee— Waiver  of  Defenses. 

Where  an  administratrix,  who  is  sole  distributee  of  an  estate  having 
no  creditors,  recognizes  a  claim  against  her  intestate  by  inducing  and 
permitting  a  partial  payment  to  be  made  upon  it  and  subsequently 
shows  the  payment  in  her  final  account,  she  cannot  defeat  a  subse- 
quent  application  for  full  payment  by  insisting  that  the  claim  has 
never  been  formally  presented  to  the  administrators,  nor  can  she  then 
set  up  the  Statute  of  Limitations  as  to  the  cause  of  action  upon  which 
the  claim  was  based. 

(Reversed,  61  App.  Div.  562;  again  reversed,  170  N.  Y.  75.)     Mat- 
]        ter  of  Miles 39 
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LEGACY. 

1.  Vesting  Fails  Whebe  Futurity  is  Annexed  to  the  Gift — The  Blood 

Pbefebred  to  Stbangebs,  in  Constbuing  a  WIUm 

The  fifth  clause  of  the  will  of  a  testator,  after  creating  a  trust  for 
his  son,  who  died  after  him  without  ever  having  had  issue  and  whose 
wife  died  before  the  husband,  gave  $2,000  to  "the  wife  of  my  said 
son  "  in  case  he  died  without  issue  or  descendants.  The  eighth  clause 
directed  that,  if  the  son  died  without  issue  or  descendants,  the  resi- 
duary estate,  "after  payment  therefrom  of  said  legacy  to  his  wife, 
if  then  living,"  should  go  to  collaterals.  The  will  nowhere  mentioned 
the  wife's  name. 

Held,  thai  the  legacy  never  vested  in  the  son's  wife  and  therefore 
her  administrator  was  not  entitled  to  it  as  against  the  remaindermen. 

That  where  a  clause  in  a  well  was  susceptible  of  two  interpretations 
that  one  should  be  adopted  which  preferred  persons  of  the  blood  to 
strangers.     Matter  of  Boyce   469 

2.  Legacy — When  Specitio — Payment  to  Infant — Commissions  Thebbon. 

A  legacy  of  a  $25,000  mortgage  to  an  infant,  subject  to  a  life  estate 
in  its  income  to  the  testator's  widow,  is  specific,  the  legal  title,  subject 
to  the  life  estate,  passes  at  once  to  the  infant  and  on  the  death  of  the 
life  tenant  the  principal  may  properly  be  paid  the  infant,  without 
appointing  an  administrator  with  the  will  annexed  of  the  testator. 

Therefore  as  against  the  estate  of  the  life  tenant,  since  deceased, 
of  the  income  of  the  mortgage  and  who  was  also  the  testator's  resid- 
uary legatee,  no  compensation  can  be  allowed  for  procuring  such  an 
appointment. 

Commissions  are  not  allowed  on  a  specific  legacy.  Matter  of  Rob- 
inson       516 

3.  Same — Abatement    of    Tbust    Pbovision    fob    Life    Suppobt    of   a 

Bbotheb. 

Where  the  assets  prove  insufficient  to  pay  in  full  general  legacies 
made  to  volunteers,  a  trust  provision  for  the  life  support  of  a  brother, 
otherwise  unprovided  for  by  the  will,  but  not  dependent  upon  the  tes- 
tator in  his  lifetime,  abates  proportionately  with  all  the  other  general 
legacies,  as  the  relationship  of  a  brother  is  too  remote  to  except  the 
bequest  for  his  benefit  from  the  general  rule.    Matter  of  Himnan.         1 

4.  Same— Legacy  to  a  Cemeteby  Does  Not  Abate. 

A  legacy  to  a  cemetery  providing  for  the  care  of  the  testator's  lot 
does  not  abate.    Id. 

5.  Same — W^hen  Not  Chaboed  on  Real  Estate  by  Implication  Nob  bt 

Extbinsic  Evidence — ^Leasehold  fbom  Seneca  Nation  is  Real  Es- 
tate— Duty  of  Residuaby  Devisees  to  Pay  Mobtgaob  Given  by 
.        Devisob — 1  R.  S.,  M.  p.  749.    See  Matter  of  McKay 88 
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6.  Qawe — ^Vesting — ^Absolute  OwmssHip  Subject  to  be  Cut  Down  to  a. 
Life  Estate  by  Legatee's  Death  Befobe  Heb  Child.     ( Reversed*  72 

App.  Div.  85.)     See  Matter  of  Geisler 437 

See  JuBiSDicnox,  8;  Tbust,  1;  Will,  24. 

LIFE  TENANT  AND  REMAINDERMAN. 

1.  LiFB  Tenant  and  Reicaindebicen — Pbofits  of  a  Devisob's  Business, 

Continued  Afteb  His  Death,  Go  to  the  Life  Tenant. 

Where  a  testator  has  given  his  widow  the  income  of  his  entire 
estate  for  life,  a  profit  on  his  interest  in  a  partnership,  over  and 
above  its  value  aa  appraised  after  his  death,  accruing  thereafter,  and 
resulting  from  the  fact  that  his  executors  permitted  the  surviving 
partners  to  continue  the  business  for  two  years  and  five  months,  is  - 
income  and  the  widow  is  entitled  to  it  as  against  the  remaindermen. 
Matter  of  Rogers 444 

2.  Life  Tenant  and  Remaindebuen — Capital  and  Income  as  Between 

Them — Payments  of  Capital  as  Inoome  Pbotected  bt  a  Decbeb. 
See  Matter  of  Elting lOQ 

3.  Contingent  Remaindeb — **  Issue." 

A  testator  directed  that  after  the  death  of  his  daughter  Emily  the 
principal  of  a  fund,  of  which  she  received  the  income  for  life,  should 
be  divided  "  equally  to  and  among  my  said  daughters  that  shall  then 
be  living  and  the  issue  of  such  of  my  said  daughters  as  may  have  then 
died  leaving  issue,  such  issue  to  take  the  share  their  parent  would 
have  taken  if  living."    Emily  died. 

Held^  that  the  interests  were  contingent  upon  the  existence  of  such 
remaindermen  when  the  time  for  distribution  arrived  and  that  the 
descendants  of  a  daughter  who  died  before  the  testator  took  nothing. 

That  "  issue "  meant  descendants  and  that  the  daughters  and  the 
descendants  of  daughters  who  did  survive  the  testator  were  those 
entitled,  descendants  representing  such  a  deceased  daughter  taking 
per  stirpes.    Matter  of  U.  S.  Trust  Co 367 

4.  Remaindeb — When  Vested. 

Under  a  devise  of  the  property  of  a  testatrix  to  her  executors,  in 
trust,  to  hold  it ''  until  my  son  George  Early  attains  the  age  of  twenty- 
one  years;  then  the  property  to  be  sold  and  the  proceeds  of  such  sale 
to  be  divided  among  the  surviving  children  or  their  heirs,  share  and 
share  alike,"  the  remaindermen  take  interests  which  vest  at  the  death 
of  the  testatrix  and  therefore  an  assignment  made  by  one  of  them, 
who  died  unmarried  and  without  issue  before  Qoorge  Early  had  at- 
tained the  age  of  twenty-one  years,  to  another  of  them,  conveys  that 
interest  to  the  assignee.    Matter  of  Radford 502  ^ 
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5.  Remaindeb— When  Distributive  and  Not  to  a  Ciass — ^DiSTRisxrnoir 
im  Intestacy. 

^  Where  a  testator  constitutes  his  wife  life  beneficiary  of  a  trust 

embracing  his  residuary  estate  and  vests  upon  his  own  death  the 
remainder  afte^  her  death  in  four  of  his  nephews,  naming  them,  shars 
and  share  alike,  only  such  nephews  as  survived  him  take  and  they 
take  as  tenants  in  common  and  not  as  a  class. 

In  lapsed  legacies,  to  two  nephews  who  died  before  him,  the  repre- 
sentatives of  his  deceased  widow  and  those  of  a  nephew  who  died 
After  him  are  entitled  to  share  with  the  nephew  living.  Matter  of 
Riches 549 

NOTES. 
NOTE  ON  PRESUMPTION  OF  DEATH 536 

NOTE  ON  DOWER,  WHEN  BARRED,  FORFEITED  OR  RELEASED    266 

NOTE  ON  GIFTS  INTER  VIVOS 247 

NOTE  ON  EXEMPTION  OF  RELIGIOUS  SOCIETIES  AND  INSTITU- 
TIONS FROM  TAXATION   465 

REMAINDER. 
See  Life  Tenant  and  Remaindebhan. 

SAVINGS  BANK  DEPOSIT. 
See  Gifts  Inteb  Vivos. 

STATUTE  OF  DISTRIBUTION. 

CoNSTBucnoN  or  Code  C.  P.,  §  2732,  Subd.  12,  as  Amd.  in  1898. 

The  only  purpose  of  the  amendment,  made  in  1898  to  Code  C.  P., 
§  2732,  subd.  12,  admitting,  in  personalty,  representations  among  col- 
laterals as  in  real  estate,  was  to  remove  the  former  restriction  for- 
bidding representation  after  brothers  and  sisters'  children;  and  it  is 
still  the  law  that,  where  the  intestate  leaves  no  widow,  child,  descend- 
ant, father,  mother,  brother  or  sister,  the  next  of  kin  of  equal  degree 
and  the  legal  representatives  of  the  deceased  next  of  kin  of  that 
degree,  without  the  former  limitation,  take  the  entire  personal  estate. 
Matter  of  Davenport 380 

40 
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STATUTE  OF  LIMITATIONS. 

Statute  of  Limitations — Code  C.  P.,  §  1822,  When  a  Q^b  to  a  Olaik. 
Against  a  Decedent's  Estate — Doubting  CIiAIm..  See  Matter  of 
EichmaiL. 

See  Decedent's  Estate,  1,  3;  Guardian,  2. 

TRANSFER  TAX. 

1.  Tbansfeb  Tax — Exemption  Refused  I^ustees  fob  Charitable  Pub- 

poses  Where  Thebe  Was  no  Inoobpobation — Remaindeb  of  a  Tbust 
Passing  to  the  Coubt  Not  Taxabub — ^L.  1900,  cb.  382,  §  2,  Nor  Re- 
tboactiye.     (Reversed,  66  App.  Div.  267.)    See  Matter  of  Graves.    221 

2.  Same — Bonds  of  Non-Resident  When  Exempt. 

Bonds,  securing  mortgages  on  real  property  in  Elings  county  in 
the  State  of  New  York,  which  a  resident  of  New  Jersey  kept  at  her 
residence  until  her  death  there,  are  not  subject  to  the  transfer  tax 
SA  not  only  the  legal  9%tU9  of  the  indebtedness,  but  also  the  actual 
8iiu8  of  the  bonds  was  in  New  Jersey  when  she  died.  Matter  of 
Preston 496- 

3.  Same — Bbookltn  Y.  M.  C.  A.  Not  Exempt  as  a  Religious  Cobpoba- 

TION.    See  Matter  of  Fay 66a 

4.  Same — Tax  Exemption  of  Religious  Cobpobations. 

The  Y.  M.  C.  A.  of  Rome,  N.  Y.,  organized  under  L.  1887,  ch.  601, 
and  the  Missionary  Society  of  the  Methodist  Episcopal  Church,  created 
by  L.  1839,  ch.  136,  and  the  legislation  relative  thereto  consolidated 
in  L.  1873,  ch.  176,  are  religious  corporations;  and  as  such  are  exempt 
by  section  221  of  the  Tax  Law  of  1896  from  the  transfer  tax  imposed 
by  that  law,  although,  since  the  passage  of  L.  1900,  ch.  382,  §  2,  they 
would  not  be  exempt  from  such  tax  under  subd.  7  of  §  4  of  the  said 

tax  law.     (Reversed,  171  N.  Y.  266.)     Matter  of  Watson 39a 

6.  Same — Exemption  of  Cobpobations  bt  Chabteb — Effect  of  L.  1900, 
Ch.  382,  §  2 — Bbooklyn  Y.  M.  C.  A.,  Industbial  School  and  E.  D. 
Hospital.    See  Matter  of  Howell 143- 

6.  Fund  in  Litigation  Not  Taxable. 

Where  a  trust  fund,  alleged  to  form  a  part  of  the  estate  of  a  dece- 
dent, is  claimed  by  her  husband's  heirs,  and  proof  is  made  that  they 
intend  to  litigate  their  claim  up  to  the  court  of  last  resort,  no  trans- 
fer tax  can  presently  be  imposed  upon  the  fund  nor  hereafter  unless 
the  estate  of  the  decedent  shall  succeed  in  the  litigation.  Matter  of 
Newcomb 306 

7.  Same — Penalty  fob  Delay  Remitted  fob  the  Time  Dubino  Which 

the  Fund  Has  Been  in  Litigation. 
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A  penalty  for  delay  in  paying  the  transfer  tax  should  he  remitted 
for  so  much  of  the  delay  as  has  been  caused  by  the  fact  that  the  fund 
was  in  litigation.    Matter  of  Bolton 318 

8.  Sahe— RXGOBD  Must  Show  People  Have  Due  Notice. 

An  appraisal  is  not  regular  where  the  record  does  not  show  that  the 
proper  officers  representing  the  People  have  had  due  notice*    Id. 

9.  Same — Repobt. 

The  report  of  an  appraiser  must  show  the  grounds  of  his  find- 
ings.   Id. 

10.  Same — Exemption    of  .  Cobpobations — Repeal    by    Implication — L. 

1000,  ch.  382,  9  2. 

A  corporation,  exempted  by  a  special  act  from  taxation  on  its  real 
and  personal  property,  remains  exempt  from  the  transfer  tax  im- 
posed by  art.  10  of  the  Tax  Law  of  1896,  notwithstanding  the  amend- 
ment made  to  that  article  by  section  2  of  chapter  382  of  the  Laws  of 
1900. 

The  amendatory  act  did  not  constructively,  repeal  section  220  of 
said  article  10  nor  take  away  the  exemption  from  the  transfer  tax 
given  by  that  section  to  a  corporation,  exempt  under  sub-division  7 
of  section  4  of  the  Tax  Law  from  taxation  on  its  real  and  personal 
property,  because  organized  exclusively  for  a  benevolent  or  chari- 
table purpose. 

Section  4  of  the  Tax  Law  relates  solely  to  the  exemption  of  prop- 
erty as  distinguished  from  exemption  of  transfers  and  has  no  appli- 
cation to  article  10.    Matter  of  Huntington 190 

11.  Same — ^Exemption    Refused    Cobpobation    Exempt    Fbom    Gexebal 
Taxation— L.  1900,  ch.  382,  9  2. 

Section  243,  added  in  1900  to  the  transfer  tax  article  of  the  Tax 
Law  of  1896,  deprived  corporations,  exempt  by  sub-division  7  of  sec- 
tion 4  of  the  Tax  Law  from  taxation  on  their  real  and  personal  prop- 
perty,  of  the  exemption  from  the  transfer  tax  theretofore  given  them 
by  section  220  of  the  transfer  tax  article. 

A  corporation  organized  exclusively  for  an  educational  purpose  is 
no  longer  exempt  from  the  tax.    Matter  of  Grouse 213 

12.  Same — Legacy  to  a  Cobpobation  Not  in  Existence  Void. 

A  legacy  of  an  interest  in  land,  made  to  a  corporation  which  the 
decedent  upon  certain  specified  contingencies  expresses  a  wish  to  have 
incorporated,  but  which  has  never  been  incorporated,  cannot  be  sub- 
ject to  the  transfer  tax,  as  no  interest  can  pass  to  a  body  corporate 
which  is  not  in  existence.    Matter  of  Chesebrough 171 

13.  Same—Deduction  of  Debts  When  Pbecluded  by  Failube  to  Appeal 

Fbom  the  Obdeb  Fixing  the  Tax — Jubisdiction  of  the  Subbogate. 

Where,  at  a  transfer  tax  appraisal,  alleged  deductible  debts  of  a 
decedent  have  not  been  urged  before  the  appraiser  nor  reserved  for 
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future  action,  as  they  may  be  in  a  proper  case,  and  the  time  for  an 
appeal  from  the  order  fixing  the  tax  has  expired,  the  surrogate  is  with* 
out  jurisdiction  to  grant  any  relief  in  regard  to  said  debts.    Matter  of 

Morgan 440 

14.  Same — Monets  op  No:?-Residekt  Tempobabilt  Deposited  Within  the 
State  When  Not  Taxable. 

Moneys  which  a  non-resident  deoedent  had  temporarily  on  deposit 
within  the  State  of  New  York  at  the  time  of  his  death  for  the  pur- 
pose of  inventing  them  in  the  stock  of  a  foreign  corporation  are  not 
subject  to  the  transfer  tax,  although  the  deoedent  died  before  the 

transaction  was  completed.    Matter  of  Leopold 281 

16.  Same — Exemption  of  a  Tbansitobt  Deposit  of  a  Non-Resident 
Decedent— L.  1896,  Ch.  908,  §  220,  Subd.  3,  Amd.  L.  1897,  Ch.  284, 
S  2. 

A  non-resident  of  the  State  of  New  York,  who  had  sold  his  interest 
in  a  foreign  railroad  company  to  a  syndicate,  for  fonrteen  montha 
before  his  death  had  on  deposit,  with  a  New  York  depositary  of  the 
syndicate  stock,  about  $5,000,000  resulting  from  the  sale  of  his  own 
stock  and  this  the  depositary  carried  on  its  books  merely  as  "  deposits 
in  trust "  and  was  paying  him  certain  interest  "^hereon  subject  to  the 
proviso  that  he  should  not  draw  more  than  $100,000  except  upon 
two  days'  notice.  In  the  meantime  the  depositor  had  been  trying  to 
invest  the  deposit  but  had  failed  to  do  so,  both  because  of  his  con- 
tinuous ill  health  and  of  the  magnitude  of  the  deposit. 

Held,  that  the  deposit  was  not  "  property  within  the  State,"  within 
the  meaning  of  the  Tax  Law,  as  amended  in  1897,  and  therefore  waa 
exempt  from  the  transfer  tax.  (Reversed,  69  App.  Div.  585,  171  N. 
Y.  682.)     Matter  of  Blackstone 300 

16.  Same — ^Deeds  and  Secubities  Placed  in  a  Box  by  a  Testatob,  But 
Not  Deuvebed  by  Him  to  the  Pboposed  Tbansfebees. 

Where  a  testator,  after  placing  unrecorded  deeds,  executed  by  him, 
and  securities,  assigned  by  him,  in  envelopes  inscribed  as  the  "  prop- 
erty" of  the  proposed  transferees,  and  after  placing  the  envelopes  in 
a  box,  in  a  bank,  labeled  with  his  name  and  that  of  a  transferee,  cob- 
tinues  to  control  the  real  estate  and  receive  the  income  of  the  securi- 
ties, the  property  is  subject  to  the  transfer  tax.  Matter  of  Sharer.     390 

17.  Same— Reheabing,  When  Refused  the  State  Comptboixeb. 

A  rehearing  of  an  appraisal  for  the  transfer  tax  will  not  be  granted 
the  State  Comptroller  upon  his  contention  that  stocks,  of  the  estate, 
having  no  market  or  quoted  value  have  been  appraised  too  low  unless 
he  produces  some  definite  evidence  tending  to  show  that  the  proof  on 
a  rehearing  will  increase  the  valuation  shown  upon  the  first  hearing. 
Matter  of  Johnson 679 
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18.  Same — ^Deduction,  Undes  a  Poweb  to  Appoint  a  Pabt  of  a  Re- 

HAINDEB. 

A  testator  gave  his  residuary  estate  to  his  executors  to  pay  the 
income  to  his  wife  for  life  and  upon  her  death  gave  the  remainderi 
less  certain  specific  bequests,  to  his  nephew.  By  a  codicil  he  gave  his 
wife  power  to  appoint  $150,000  out  of  the  remainder  to  any  descend- 
ants of  his  father,  and,  failing  her  exercise  of  the  power,  the  remainder 
was  to  be  distributed  as  if  the  codicil  had  not  been  executed. 

Held,  that,  in  assessing  the  transfer  tax  upon  the  interests  of  the 
nephew,  the  sum  over  which  the  widow  had  a  power  of  appointment, 
must  be  deducted.    Matter  of  Field 359 

19.  Same — Remainder  Not  Presently  Taxable  Where  the  Ijfe  Tenant 
IS  at  Liberty  to  Use  the  Principal. 

No  transfer  tax  can  presently  be  imposed  upon  the  remainder  after 
a  bequest  by  a  testatrix  giving  "  to  my  brother  William  £.  Brown  the 
use  during  his  life  of  all  the  personal  property  of  which  I  may  die 
seized,  and  if  the  use  thereof  is  not  sufficient  to  suitably  clothe,  care 
for  and  maintain  him  then  he  is  to  have  and  use  as  much  of  the 
principal  thereof  as  is  necessary"  as  it  cannot  be  determined  until 
his  death  how  much  of  the  principal  he  will  use  and  therefore  the 
clear  market  value  of  tne  property  transferred  to  the  remaindermen 
cannot  now  be  ascertained.    Matter  of  Babcock 521 

20.  Same — When   Remainders  Abe  Not  Pbesently  Taxable — L.    1899, 
ch.  76,  S  1. 

A  testator  gave  his  residuary  estate  to  trustees  to  pay  the  income 
to  his  wife  for  life,  after  her  death  to  divide  it  into  equal  shares  for 
his  then  surviving  children,  and  to  pay  the  income  and  so  much  of 
the  principal  of  any  share  as  they  deemed  advisable  to  each  child 
and,  upon  the  death  of  any  such  child,  to  convey  or  pay  so  much  of 
his  share  as  remained,  in  the  manner  designated  in  his  will,  or,  fail- 
ing a  designation,  to  his  issue,  if  any,  and  if  none,  then  to  the  sur- 
vivor or  survivors  of  the  testator's  children.  The  widow  and  four 
children  survived  the  testator  and  the  appraiser  reported  that  he 
could  not  "  report "  the  names  of  the  person  or  persons  who  would 
ultimately  be  entitled  to  the  remainers. 

Held,  that  the  remainders  were  not  presently  taxable,  as  it  could 
not  now  be  determined  to  whom  they  would  ultimately  be  transferred, 
and,  in  the  absence  of  a  transfer,  there  was  nothing  to  tax.  Matter 
of  Howell 178 

21.  Same— When  the  Gbantee  of  a  Power  of  Disposition  Has  an  Ab- 
solute Feb— L.  1896,  ch.  647,  §  131. 

Under  a  testator's  devise  of  all  his  real  estate  to  his  wife  during 
life  "  to  be  retained  or  disposed  of  as  she  may  think  proper,"  no  re- 
mainder or  trust  being  limited  or  created,  she  takes  an  absolute  fee; 
and  hence  it  is  erroneous  to  assess  a  transfer  tax  on  the  testator's 
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heira-at-law  on  the  theory  that  the  real  eatate  descended  from  him  to 
them  merely  because  the  wife  died  without  executing  her  power  of 
disposition.    Matter  of  Lynn 226* 

22.  Same — ^Valuation  of  Shabes  in  Remainoeb  VVhebe  the  Fixed  In- 
come OF  the  Life  Beneficiabt  Has  Necessabilt  Encboached  Upon 
the  Cobpus.    Matter  of  Hall  421 

23.  Same — Taxation  of  Life  Estate — ^Remaindeb  Not  Pbesentlt  Tax- 
able VvHEBE  Thbbe  is  NO  Pbesent  Gift  OF  IT.  See  Matter  of 
Plum. 651 

24.  Same — ^TBust  Instbument  Heid  to  Amount  to  a  Gift  in  Contem- 
plation OF  Death — Instbuments  When  Read  Toobtheb.  (Case  Re- 
versed, 77  App.  Div.  473.)     See  Matter  of  Miller 626 

26.  Same — Res  Aojudicata,  When  Inappligabde — Void  Accumulation. 
A  tax  appraiser's  omission  to  tax  the  life  interest  of  an  infant  in 
a  trust  fund  whose  income  was  payable  to  him  "from  the  time  he 
attains  the  age  of  thirty  years  during  his  life  and  after  his  death 
leaving  lawful  issue  him  surviving"  the  said  sum  and  all  accumu- 
lations to  go  to  his  issue,  put  upon  the  ground  that  the  value  thereof 
could  not  then  be  ascertained  and  that  the  ultimate  legatees  were 
indefinite  and  uncertain,  is  not  an  adjudication  that  the  interests 
of  the  infant  are  not  taxable  at  all,  but  amounts  to  an  express  reser- 
vation of  the  matter  of  taxation;  and  therefore  where  he  attains 
majority,  has  issue,  and  the  accumulation  beyond  his  minority  is 
declared  illegal  and  he  entitled,  as  the  person  entitled  to  the  next 
eventual  estate,  to  the  income  intermediate  his  majority  and  his 
arrived  at  the  age  of  thirty  years,  his  interest  is  taxable.  Matter  of 
Irwin 357 

26.  Same— A  Pledge  Redeemed  by  the  Pledgob's  Executob  is  Taxable 
Against  the  Pledgob's  Estate. 

Where  the  executor,  of  a  resident  decedent  who  pledged  her  stock 
in  a  domestic  bank  as  collateral  to  a  loan  made  her  by  it,  pays  off  the 
loan  and  redeems  the  stock,  it  becomes  presently  taxable  as  a  part  of 
her  estate  for  the  pledgee  no  longer  has  any  interest  in  it  which  re- 
quires protection.    Matter  of  Hurcomb 442 

27.  Same — ^A  County  Tbeasubeb  Cannot  Act  as  Appbaiseb — Constbuc- 
tion  of  Laws  1901,  ch.  173,  §§  5,  12,  18.  (Case  Reversed,  62  App. 
Div.  428.)     See  Matter  of  Fuller 230 

28.  Same — Appbaiseb  Must  Take  Pboof  That  an  "  Adopted  Daughteb  " 
Was  Such — Exemption  to  Heb  Not  Extended  to  Heb  Issue.  See 
Matter  of  Fisch  146 

29.  Same — Decbee  Opened  and  Modified,  Mobe  Than  Sixty  Days  Afteb 
Its  Entby,  Whebe  a  Legatee,  Exempt  Fbom  Taxation,  Had  Neveb 
Been  Notified  by  the  Subbogate  of  His  Dbtebmination  to  Tax  Its 
Legacy— Code  C.  P.,  §  2481,  Subds.  6  and  11.  See  Matter  of  Daly    148 
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See  JuBZBpiOTZOK^  2,  Z,  10. 

TRUST. 

1.  Tbubt  Lsoact — ^To  ▲  Dcbtob  or  the  Don<»— Intehhon. 

Where  a  mother,  whose  eon  it  indebted  to  her,  creates  a  testamea- 
tary  trust  for  him  for  life,  which  she  thereby  declares  shall  not  be 
subject  in  any  degree  to  the  intervention  of  any  creditor  of  his  and 
which  she  thereby  states  is  intended  to  secure  him  the  inoome  of  the 
principal  for  life  and  put  it  beyond  the  reach  or  control  of  all  and 
every  creditor  of  his,  her  executor  cannot  reach  the  income  of  the 
trust  and  have  it  applied  to  the  debt,  which  the  son  owed  the  mother, 
as  it  was  her  evident  intention  that  he  should  receive  the  whole  in- 
come for  life.    Matter  of  Temple 423 

2.  Tbubt — ^Agcumuiation  of  Rents  and  Pboiits  Dxtbing  Minobities^ 

SuppoBT  OF  Infant  Beneficiabieb  Not  Pbovided  fob — Subfenbion 
OF  PowEB  OF  Alienation — ^Vestino — Pbovision  ab  to  Subvivobbhip 
ON  Failube  TO  Reach  Majobity.  (Case  Reversed,  75  App.  Div.  207.) 
Matter  of  Howland 451 

3.  Same — Invalid  Accumulation — Of  Income  Not  Abbolutelt  Payable 

to  a  Minob  at  Majobitt — To  Pat  Mobtgageb — L.  1896,  Ch.  647,  99 
51,  76;  1897,  Ch.  417,  9  4. 

Accumulation  of  the  income  of  a  legacy  to  a  minor,  where  the  in- 
come is  not  directed  to  be  paid  him  at  majority,  but  is  required  in  a 
certain  contingency  to  be  held  in  trust  for  him  for  life  and  thereafter 
to  be  distributed  to  other  persons,  is  forbidden  by  statute  and  the 
illegal  accumulation,  when  not  otherwise  disposed  of,  passes  to  the 
parties  entitled  to  the  next  eventual  interest  or  estate  in  the  fund 
which  produced  it. 

Income  of  a  trust  cannot  lawfully  be  directed  to  be  applied  to  the 
payment  of  mortgages  on  the  testator's  realty,  as  this  constitutes  an 
illegal  accumulation,  which  also  passes  to  the  owner  of  the  next  even- 
tual estate.    Matter  of  Snyder 303 

4.  Same— Meboeb  in  Remaindeb  Under  L.  1896,  ch.  547,  9  83,  and  L. 

1897,  Ch.  417,  9  3. 

The  will  of  a  testatrix  bequeathed  her  residuary  estate  to  her  «•- 
cutors  as  trustees,  directed  them  to  convert  it  into  cash,  pay  the  net 
income  of  one-half  of  it  to  her  sister  Kate  during  her  life,  and  on  her 
death  pay  over  the  principal  equally  to  her  children.  The  children 
of  Kate,  of  full  age,  transferred  all  their  interests  to  her  and  she, 
having  released  to  herself  the  income,  claimed  to  be  vested  with  and 
entitled  to  immediate  payment  of  the  remainder  under  L.  1896,  ch, 
547,  9  83,  and  L.  1897,  ch.  417,  9  3. 
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Held,  that  the  children  had  not  absolutely  vested  interests  in  the 
remainder,  that  after  the  death  of  their  mother,  and  not  until  then, 
they  would  take  it  as  a  class — her  children — ^and  that  therefore  their 
deeds  of  it  conveyed  no  title,  the  statutes  in  question  having  no  ap- 
plication unless  the  beneficiary  of  the  trust  sought  to  be  terminated 
was  entitled  to  the  remainder  in  his  or  her  own  right. 

Modified  and  afiirmed,  62  App.  Div.  79.  See  Matter  of  Hogarty  205 
^.  Tbust  in  Personalty — ^Reservation  of  Remainder. 

A  woman  created  a  trust  in  personalty  for  her  own  benefit,  made  it 
revocable  by  either  party  thereto  after  six  months,  made  the  corpus 
payable  to  herself  after  revocation,  and  it  was  stipulated  that  if  she 
died  during  the  trust,  the  corpus  should  be  *'  disposed  of "  according 
to  her  last  will.  More  than  two  years  later  she  died  without  having 
revoked  the  trust  and  devised  her  residuary  estate  to  her  executor  in 
trust  to  pay  the  income  to  her  daughter  for  life,  and  thereafter  to 
grandchildren  until  the  youngest  survivor  of  them  had  reached  ma- 
jority, when,  if  her  daughter  were  dead,  all  the  residuary  estate  was 
to  be  divided  among  them.  Heldf  that  she  had  absolutely  reserved  to 
herself  the  remainder  in  the  trust  she  created  for  her  own  benefit,  and 
that  title  to  the  remainder  passed  by  the  will  as  her  own  property  to 
her  executor,  as  trustee,  for  at  least  the  period  of  the  life  of  her 
daughter.    Matter  of  Brooklyn  Trust 155 

6.  Same — Presumption  Thereof  Rebutted  by  Proof  of  Donor's   Con- 

trary Intent. 

donor's  contrary  intent. 

A  deposit  made  in  a  savings  bank  by  a  husband  in  trust  for  his 
wife  raises  a  presumption  agaiDBt  him,  upon  his  becoming  her  ad- 
ministrator after  her  death,  that  the  deposit  belongs  to  her  estate 
but  he  may  rebut  this  and  show  that  he  did  not  intend  to  give  her 
the  money,  but  deposited  it  for  his  own  use  with  the  intention  of 
remaining  the  owner  of  it.    Matter  of  Snyder 450 

7.  Express  Trust— Alternative  Limitations,  One  Valid,  and  One  Sus- 

pending Illegally  the  Power  of  Alienation — Power  in  Trust. 

A  valid  testamentary  express  trust,  in  executors,  to  receive  the 
rents  and  profits  of  lands  of  their  testator  and  apply  them  to  the  um 
of  a  person  during  life,  is  not  invalidated  by  a  subsequent  and  separate 
clause  of  the  will  directing  them,  upon  the  death  of  the  beneficiary  or 
at  the  expiration  of  fifteen  years  after  the  testator's  deoease,  "  which- 
ever event  shall  last  occur,"  to  sell  the  corpus  and  divide  the  proceeds 
in  a  manner  specified,  as,  although  the  limitation  predicated  upoa 
years  is  void,  the  alternative  limitation  upon  the  life  of  the  bene- 
ficiary is  valid  and  saves  the  devise. 
'  Provisions  not  within  the  statute  of  trusts,  but  for  purposes  whieh 
may  be  lawfully  performed  under  a  power  in  trust,  are  valid  as  a 
power.    Matter  of  Murray 397 
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8.  Tbust — Mebgeb  in  Remainder  Undeb  L.  1893,  ch,  452;  1897,  ch.  417, 

§  3 — Right  of  Beneficiaby  of  Only  One-Haut  of  the  Income  of  a 
Xbust  Fund  to  Have  the  Entibe  Cobpus  Kept  Intact.  See  Matter  of 
Rutherford 305 

9.  Same — ^Must  be  Measured  by  Lives — Void  Legacy. 

A  trust  requiring  executors  to  continue  their  testator's  manufactur- 
ing business  until  a  sale  of  his  real  estate,  located  at  a  certain  place, 
has  been  **  effected  satisfactorily "  to  them  is  void  as  being  for  a 
period  not  measured  by  lives  but  by  the  discretion  of  persons  who  can- 
not be  coerced  to  act  within  any  period  measured  by  lives. 

Legacies  out  of  the  corpus,  to  vest  only  when  the  sale  has  been  made, 
are  also  void  as  their  vesting  is  to  be  determined  by  a  contingency 
which  may  not  happen  within  any  two  designated  lives.  Matter  of 
Ackermann 439 

WIDOW. 
See  Doweb;  Executob,  10;  Jubisdiction,  9. 

WILL. 

L  Will — When  the  Attobney  Can  Testify  to  Its  Execution — Code  C. 
P.,  §§  835,  836. 

Unless  an  attorney  is  a  subscribing  witness  to  a  will  he  cannot 
testify  to  its  execution  by  his  client.    Matter  of  Sears 32 

2.  Same — Execution — Failube  of  W^itnesses'  Memoby  of  the  Facts. 

Where  a  will,  executed  fifteen  years  ago,  contains  a  full  attestation 
clause,  and  the  signatures  of  the  testatrix  and  those  of  the  subscrib- 
ing witnesses  are  duly  proved,  probate  should  be  granted,  although 
the  said  witnesses  are  presently  unable  to  testify  affirmatively  that 
the  testatrix  declared  the  instrument  to  be  her  will  and  requested 
them  to  sign  it  as  witnesses.    Id. 

3.  Same — Sepabate  Sheets  Need  Not  be  Pebmanently  Fastened  To- 

getheb  at  the  Time  of  Its  Execution. 

A  will,  written  upon  three  separate  sheets  of  legal  cap  with  the 
pages  (written  upon)  numbered  consecutively  from  one  to  eleven  and 
following  each  other  in  regular  order,  executed  by  the  testator  at  the 
physical  end  of  the  will  and  duly  attested,  will  not  be  denied  probate, 
upon  the  ground  that  it  was  not  subscribed  at  the  end  thereof,  merely 
because,  at  the  time  of  it  sexecution,  the  separate  sheets  were  held 
together  by  the  attorney  who  drew  it  and  were  not  permanently  con- 
nected by  any  form  of  fastening.  The  Statute  of  WMlls  contains  no 
1  requirement  that  the  sheets  composing  a  will  should  be  fastened  to- 
gether at  the  time  of  its  execution     Matter  of  Snell 12 
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4.  Same — Complete  Failure  of  Execution — Public  Policy. 

Wh«re  there  has  been  a  complete  failure  to  comply  with  the  statu- 
tory provisions  relative  to  the  executioa  of  wUls^  a  will  must  be  de- 
nied probate  from  reason  of  public  policy.    Matter  of  Krolin ....     492 

5.  Same— Execution — Expebt  Tbstimont  as  to  Capacitt  Ovebbuled. 

The  statute  as  to  wills  (2  R.  8.,  m.  p.  63,  §  40)  does  not  require 
the  witnesses  attesting  a  will  to  sign  their  names  in  the  presence  of 
the  testator. 

Evidence  of  experts,  who  never  saw  the  testator  alive,  and  took  no 
personal  part  in  the  autopsy  upon  his  body,  to  the  effect  that  the  tes- 
tator must  have  been  of  unsound  mind  at  the  date  of  the  will,  re- 
jected, where  it  was  contradicted  by  the  testimony  of  every  witness 
testifying  from  actual  observation  of  the  testator.  Matter  of  Phil- 
lips       190 

•6.   SAME--TfeBTAMENTABT  CAPACITY — ^PBOOF  OP   FOBEION    WiLL  OF   PeBSON- 

ALTY,  Undeb  Code  C.  P.,  §  2611. 

Where  a  foreign  holographic  will  relating  to  personalty  and  without 
witnesses  was  attacked  for  lack  of  testamentary  capacity  in  that  the 
testator  then  had  a  progressive  disease  accompanied  by  paralysis  of 
the  speech  and  of  the  limbs,  tremulousness  of  the  hands  and  a  gradual 
weakening  of  the  powers,  the  surrogate  considered  it  an  important 
circumstance,  in  favor  of  the  will,  that  it  was  intelligently  constructed 
and  that  its  handwriting  did  not  exhibit  much  tremor  or  physical 

decay.    Matter  of  Cruger 383 

7.  Same — Residence  Distinguished  Fbom  Citizenship. 

Evidence  deemed  sufficient  to  show  that  the  testator  was  "  not  a 
resident  of  the  State"  within  Code  C.  P.,  §  2611,  although  a  citizen 
thereof;  that  he  was  a  resident  of  Fontainebleau,  France;  that  his 
will  was  executed  "  according  to  the  laws  of  the  testator's  residence/' 
and  was  therefore  entitled  to  probate  in  the  State  of  New  York.  Id. 
'S.  Same — Bequest  to  Mistbess. 

A   will   making  his   mistress   of   seveni  years*   standing  "universal 
legatee,"  reduced  as  to  benefit  by  the  Civil  Code  of  France  in  view  of 
his  leaving  three  legitimate  children  to  one-quarter  of  the  estate,  sup- 
ported as  a  reasonable  provision  for  the  mistress.    Id. 
"9.  Same — Execution. 

Where  parts  of  a  will  are  written  on  the  first  and  third  pages  of 
a  printed  blank  of  four  pages,  while  the  signature  of  the  testator 
and  the  attestation  clause  are  on  the  second  page,  and  the  scrivener 
has  made  no  attempt  to  make  the  third  page  a  part  of  the  will,  there 
has  been  no  compliance  with  the  statute  (2  R.  8.,  m.  p.  61,  63,  |  40, 
subd.  1)  requiring  a  will  to  "be  subscribed  by  the  testator  at  the 
€nd  of  the  will."    Matter  of  Donner 448 
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10.  Same — Presumftioit  of  Retooation,  From  Cancellation  of  Siona- 
TUBE,  When  Rebutted.    See  Matter  of  Hopkins 335 

11.  Same — ^Legatees  When  Not  Cut  Off  by  Being  Subscribing  Wit- 
nesses TO  A  Codicil. 

The  fact  that  legatees  under  a  will  are  subscribing  witnesses  to  a 
codicil  endorsed  upon  it  does  not  preclude  them  from  taking  under  the 
will  where  it  alone  is  proved  and  the  codicil  does  not  benefit  them 
and  is  not  necessary  to  the  proof  of  the  will.  Matter  of  Johnson. .     613 

12.  Sake — ^Devise — ^Upon  Conditions  Subsequent— Bequest  of  Residu- 
ary Estate  Upon  a  Condition  Prbosdent^Vesting — Secxtrity  to 
Rbuaindbrmen.      See  Matter  of  Woods 20 

13.  Legatee — ^Identity  Provable  by  Parol. 

The  identity  of  a  I^atee  may  be  proved  by  paroL  Matter  of 
Woods 20 

14.  Corporation — GqrT  to  Persons  ''Who,  at  the  Time  of  My  Death 
Shall  be  Trustees  "  of  a  Cucbtbry. 

A  gift  to  "  the  persons  who,  at  the  time  of  my  death,  shall  be  trus- 
tees of  the  Rural  Cemetery  at  White  Plains,"  in  trust,  to  keep  a 
family  plot  in  order,  is  a  gift  to  the-  corporation  maintaining  the 
cemetery.    Id. 

15.  Residuary  Legatees — ^If  They  Do  Not  Object  to  a  Gift  as  Invalid, 
Others  Cannot. 

Contestants  have  no  standing  to  attack  the  validity  of  such  a  gift, 
where  persons,  found  to  be  the  sole  residuary  legatees,  do  not  object 
to  it,  as  the  gift,  if  declared  invalid,  will  go  to  increase  the  residuary 
estate.    Id. 

16.  Same — ^Testamentary  Capacity — Bequest  to  Paramour,  to  the  Ex- 
clusion OF  Relatives. 

Although  a  testatrix  had  been  confined  in  insane  asylums  at  various 
times  between  1888  and  1890  and  from  1898  to  her  death  in  1900,  and 
had  led  a  dissipated  life  from  1890  to  1898,  the  court  admitted  to  pro- 
bate a  will  made  by  her  in  1897  upon  proof  being  made  that  she  was 
then  competent  to  execute  it  and  that  there  had  been  considerable  in- 
tervals when  she  was  competent  to  manage  her  own  business.  Matter 
of  Evans 617 

The  court  refused  to  reject  the  will  merely  because  the  principal 
beneficiary  was  her  paramour,  it  appearing  that  the  testatrix  had 
upon  her  own  application  been  judicially  separated  from  her  husband 
in  1892  and  that  her  will  gave  her  reasons  for  excluding  her  relatives 
from  benefit.    Matter  of  Evans 617 

17.  Same — A  Mistake  Which  Will  Impliedly  Revoke  a  Will  Must  Ap- 
pear ON  Its  Face. 

A  recital  in  a  will  to  the  effect  that  the  testatrix  was  unmarried 
and  had  no  ''direct  heirs"  affords  an  alleged  cousin,  claiming  to  be 


636  INDEX. 

a  direct  heir^  but  who  had  not  seen  the  testatrix  for  more  than  forty 
years,  no  right  to  oppose  the  probate  of  the  will  on  the  mere  conten- 
tion that  the  testatrix  had  mistakenly  supposed  him  to  be  dead  and 
that  therefore  as  against  him  she  died  intestate.  Matter  of 
Tousey 169 

18.  Same — Testamextaby  Capacity — Belief  m  Chbistian  Science. 

A  belief  in  Christian  Science,  when  founded  on  religious  convictions, 
is  consistent  with  testamentary  capacity  and  beyond  the  scope  of 
judicial  inquiry.    Matter  of  Brush 320 

19.  Same. 

The  fact  that  a  sincere  believer  therein  left  her  home  and  her  sis- 
ters and  lived  apart  from  them  because  she  believed  that  they  perse- 
cuted her  for  her  peculiar  views — which  they  ridiculed  and  to  which 
they  were  strongly  opposed — does  not  necessarily  show,  even  though 
she  may  have  exaggerated  their  conduct,  that  she  was  subject  to  an 
insane  delusion  in  the  matter,  nor  can  a  will,  subsequently  made  by 
her,  and  by  which  she  revoked  a  former  will  and  gave  the  bulk  of  her 
estate  to  a  Christian  Science  churcli,  be  set  aside  for  that  reason.     Id. 

20.  Same. 

A  belief,  in  certain  miraculous  powers  ascribed  to  Christian  Science, 
not  acted  upon  by  her  and  her  belief  that  that  science  had  cured  her 
of  disease,  cannot  be  deemed  insane  delusions,  avoiding  the  will.     Id. 

21.  Same — Presumption  of  Undue  Influence  Subject  to  Rebuttal. 

The  presumption  of  undue  influence,  which  arises  where  a  bene- 
ficiary of  a  will  is  a  stranger  and  occupies  a  position  confidential  to 
the  testatrix,  is  one  of  fact  only  and  therefore  may  be  overcome  by 
evidence.     Id. 

22.  Same— Religious    Society — Will   Made    Within    Two   Months    of 
Death. 

A  religious  society,  incorporated  under  the  Act  of  April  6,  18 IS 
(R.  L.  1813,  ch.  60)  and  the  Acts  amendatory  and  supplementary  and 
not  expressly  or  constructively  made  subject  to  L.  1848,  ch.  319,  §  6, 
declaring  a  devise  or  bequest  to  a  corporation  formed  under  the  latter 
Act  invalid  unless  the  will  carrying  it  has  been  made  and  executed  at 
least  two  months  before  the  death  of  the  testatrix,  may  take  a  be- 
quest under  a  will  so  made,  as  said  section  6  of  the  Act  of  1848  was 
not  intended  by  the  Legislature  as  a  supplement  to  such  laws  as 
specially  provide  for  the  incorporation  of  religious  societies.     Id. 

23.  Same — Suspenbioit  of  I^oweb  of  Alienation — Tbust. 

A  clause  giving  the  residuary  estate  of  a  testatrix  to  her  executor, 

in  trust  "to  invest,  keep  invested  and  pay  the  principal  and  income 

thereof  towards  the  purchase  of  a  plot  in  Calvary,  or  other  cemetery, 

i        Calvary  being  my  choice,  and  to  the  erection  of  a  monument  and  the 

j        care  of  said  plot  and  monument  as  my   said  executor  may  see  fit 
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to  make  payments  therefor,"  improperly  suspends  the  power  of  aliena- 
tion.   Matter  of  Murray 141 

24.  Sa^ie — Codicil  as  a  Republication. 

A  testatrix  named  Ellen  Campbell  made  a  will  on  July  6,  1897, 
revoking  all  former  wills,  and  this  she  specifically  revoked  by  a  will 
made  in  1899.  On  December  7,  1900,  she  executed  a  paper,  headed 
"Codicil  to  the  last  will  and  testament  of  Miss  Ellen  Campbell, 
which  will  bears  date  July  6,  1897,"  and  this  contained  no  revocation 
clause  whatever. 

Held,  that  the  will  of  1899  was  not  her  last  will. 

That  the  codicil  amounted  to  a  republication  of  the  will  of  1897 
and  made  it  speak,  as  modified  by  the  codicil,  as  of  the  date  of  the 

codicil.    Matter  of  Campbell 285 

26.  Specific  Legacy — A  Piano  is  "  Household  Fubnitube  "  Within  Code 
C.  P.,  §  2713,  SuBtf.  4 — Implied  Election  of  Widow  as  to  Heb  Legal 
Bights.    See  Matter  of  Allen. 370 

26.  Same — Residuabt  Clause — When  Legacies  Abe  Genebal— Residue 
OF  A  Residue  Does  Not  Pass  Undeb  Such  a  Clause.  See  Matter  of 
Whiting 73 

27.  Same — Competency — ^Pbiob  Inquisition  Finding  Incompetency. 

Where  a  testatrix  aged  eighty- two  years  had,  one  <  week  before  exe- 
cution of  her  will,  been  duly  found  incompetent  to  manage  herself  or 
her  affairs  and  the  minutes  of  her  testimony  in  the  lunacy  proceed- 
ing indicated  to  the  surrogate  that  her  memory  was  then  greatly 
weakened  by  age,  probate  was  refused,  and  particularly  where  her 
will  released  and  forgave  debts  due  her  from  two  of  her  sons  which 
debts,  as  the  petition  in  the  lunacy  proceeding  alleged,  represented 
moneys  the  sons  had  previously  obtained  from  her  by  undue  influence. 

28.  Same — ^Executed  by  a  Confibmed  Inebbiate  Labgely  in  Favob  of  His 
Attobney — Undue  Influence. 

Where  a  confirmed  and  constant  inebriate  devised  to  an  attorney, 
who  had  rendered  him  little  service  beyond  paying  him  a  daily  sti- 
pend from  the  estate  of  his  deceased  brother,  the  sum  of  five  thou- 
sand dollars,  constituting  about  one-half  of  his  estate,  and  also  made 
him  executor  although  the  testator  had  a  sister  and  nephew  whom 
he  also  benefited  in  his  will,  and  it  was  not  established  before  the 
court  that  the  testator  had  dictated  the  terms  of  the  will  or  fully 
comprehended  its  tenor  before  or  when  he  executed  it  in  the  presence 
of  the  attorney,  the  surrogate  denied  it  probate  upon  the  ground  that 
he  was  not  satisfied  that  the  instrument  was  the  free,  untrammeled 
and  intelligent  expression  of  the  will  of  the  testator. 

Affirmed,  77  App.  Div.  142.    Matter  of  Rintelen 646 

29.  Same — Undue  Influence — ^Bequest  to  a  Nubsb — Fbee  Access  to  a 
Testatob  BY  Objectobs  TO  the  Bequest.    See  Matter  of  Lacy. . .     296 
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30.  Same — Fbaud  and  Undue  Iivflxtence— Exclusion  of  Relatives. 

Persons  who  allege  that  fraud  or  undue  influence  was  exerted  in 
procuring  the  execution  of  a  will  must  prove  their  allegations  and  it 
is  not  enough  that  those  whom  they  charge  with  fraud  or  undue  in- 
fluence were  in  a  situation  to  practice  theuL 

In  order  to  avoid  a  will  fraud  or  undue  influence  must  amount  to 
moral  coercion  of  independent  action. 

It  is  not  a  peculiar  thing  that  a  testatrix  gave  her  property  to  per- 
sons not  related  to  her  where  her  nearest  relatives  were  cousins  and 
second  cousins  who  lived  at  a  distance  from  her  and  were  not  intimate 
with  her.    Matter  of  BoUes 582 

31.  Same — Undue  Influence — Solicitation  of  Testatob. 

Undue  influence,  controlling  the  execution  of  a  will,  is  not  made 
out  hy  proof  that  a  testator,  whose  mind  was  not  impaired,  gave  to 
his  sons  alone  a  stable  of  horses  in  which  he' took  an  especial  pride, 
and  that  he  had  consulted  his  sons  in  regard  to  his  will. 

Reasonable  solicitation  of  the  testator,  upon  the  part  of  children, 
is  not  evidence  of  undue  influence.    Matter  of  Bonner 17 

32.  Same — Release  or  Intebest  in  Obdeb  to  Testify  to  Execution — ^An- 
nexation or  Sheets  op  a  Will — Conflicting  Testimony  as  to  Ex- 
ecution.   See  Matter  of  Fitzgerald 82 

33.  Same — ^Undue  Influence — Wife's  Solicitations  to  Heb  Husband 
That  He  Pbovide  fob  Heb  by  His  Wnx. 

No  rule  of  law  precludes  the  wife  of  a  childless,  sick  and  helpless 
testator  from  requesting  him  to  provide  for  her  by  his  last  will,  even 
to  the  extent  of  his  entire  estate,  nor  from  seeking  to  induce  him 
to  do  so  by  argument  and  reasonable  persuasion,  and  particularly 
where  the  testator  had  lately  sustained  large  losses  and  in  an  amount 
not  ascertained  by  him  at  the  time  when  he  made  his  last  will.  Mat- 
ter of  Cruger 351 

34.  Same — ^Wife  Pbefebbed  to  Bbotheb. 

Although  a  testator  and  his  wife  had  had  quarrels  and  once  lived 
apart,  yet,  where  they  had  become  reconciled,  the  court  considered 
that  his  leaving  her  his  entire  property,  to  the  exclusion  of  his  brother 
and  family,  for  whom  he  had  provided  by  a  former  will,  did  not  indi- 
cate undue  influence  upon  her  part,  it  appearing  that  the  brothers 
had  seen  but  little  of  each  other  and  had  parted,  some  months  before 
the  making  of  the  last  will,  under  circumstances  likely  to  cause  cool- 
ness between  them.    Id. 

36.  Will— Testamentaby  Capacity — Undue  Influence. 

Immediately  after  an  attending  physician  and  an  eminent  specialist 
had  declared  a  testatrix  to  be  in  an  advanced  state  of  paresis,  afford- 
ing no  lucid  intervals,  and  from  which  she  died  about  a  month  later, 

I        the  principal  and  residuary  legatee  and  her  husband,  not  relatives. 
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discharged  the  attending  physician,  took  charge  of  the  testatrix,  em- 
ployed for  her  their  own  physician,  and  she,  two  weeks  later,  exe- 
I  cuted  an  elaborate  will,  prepared  by  an  attorney  who  was  the  hus- 
band of  one  beneficiary  and  the  son-in-law  of  another,  in  which  the 
new  attending  physician  was  made  executor,  and  which  was  wit- 
nessed by  this  physician,  the  attorney,  who  was  thereby  directed  to 
be  put  in  charge  of  the  legal  business  of  the  estate,  and  by  three  ser- 
vants who  were  either  made  legatees  or  were  employed  by  the  resid- 
uary legatee. 

Held,  that  the  testatrix  was  not  competent  to  make  a  will  and, 
further,  that  the  will  attempted  to  be  made  was  the  result  of  undue 
influence. 

(Revd.  72  App.  Div.  615.)     See  Matter  of  Miller 360 

36.  Same— Undue  Influence — Will  Made  by  an  Aged  Woman  in  Favor 
OF  Hkb  Attobney. 

A  holographic  will,  which  a  widow  seventy-eight  years  old  and 
having  a  fixed  dislike  for  all  business  matters  made  in  favor  of  her 
attorney  as  principal  legatee,  will  not  be  set  aside  for  his  alleged 
undue  influence  in  procuring  its  execution,  where  there  is  no  proof  of 
it  beyond  the  facts  that  she  had  given  him  the  care  and  custody  of  all 
the  estate  which  she  received  from  her  husband  upon  his  death,  con- 
sisting of  securities;  that  he  mingled  her  moneys  with  his  own  in  his 
bank  account;  that  it,  therefore,  became  necessary  for  her  to  apply 
to  him  to  get  such  moneys;  that  he  occasionally  furnished  her  money, 
paid  some  of  her  bills,  loaned  her  books,  entertained  her  at  his  house, 
and  presented  her  with  a  picture  of  her  husband.  Matter  of 
Smith 348 

37.  Will — ^Wobds  Not  Enlaboino  a  Life  Estate— Tbansfeb  Tax. 

A  devise  and  bequest  by  a  testator  of  all  ''the  rest,  residue  and 
remainder"  of  his  estate,  real  and  personal,  to  his  wife  "and  after 
her  death  I  give,  devise  and  bequeath  the  remainder  thereof  as  fol- 
lows:" affords  no  basis  for  the  contention  that  the  words  "the  re- 
mainder thereof,"  by  implication,  give  the  wife  a  right  to  use  the 
principal. 

The  word  "  remainder  "  is  used  in  its  strict  legal  sense  to  indicate 
the  estate  following  the  life  estate;  the  interests  of  the  remaindermen 
are  presently  determinable  and  subject  to  the  transfer  tax.  Matter 
of  Runcie 409 

38.  Same — ^Tbubt — Constbued  as  a  Gift — Res  Adjttdicata. 

The  will  of  a  testatrix  gave  to  her  brother  Edgar  $1,000  to  be  held 

by  her  executrix  in  trust,  to  pay  Edgar  the  interest  or  income  and 

"  as  much  of  the  principal  as  at  any  time  she  may  think  best."  After 

the  death  of  the  executrix  Edgar  had  a  substituted  trustee  appointed 

r        for  the  trust  and  after  the  death  of  Edgar  and  without  notice  to  his 
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estate  that  trustee  accounted  in  Surrogate's  Court  and  was  directed 
to  pay  and  did  pay  the  corpus  to  the  remaindermen,  the  trust  being 
held  valid.  Thereafter  the  administrator  of  Edgar  recovered  in  the 
Supreme  Court  against  the  trustee  a  judgment  for  the  carpus  and 
then  asked  the  surrogate  to  direct  the  trustee,  the  decree  of  his  ac- 
counting having  been  opened,  to  account  and  pay  him  the  judgment. 

Held,  that  the  administrator  was  not  entitled  to  any  accounting  by 
the  trustee. 

That  the  judgment  of  the  Supreme  Court  was  not  conclusive  as  the 
parties  to  it  were  not  the  same  as  those  to  the  trustee's  accounting. 

That  the  appointment  of  the  trustee  was  illegal,  as  there  was  no 
trust  and  only  a  gift  to  Edgar,  which  became  absolute  upon  the  death 
of  the  executrix,  and  that  therefore  the  trustee  was  not  answerable 

as  such  to  anyone.    Matter  of  Turner 173 

39,  Will — ^Revocahoit  bt  Latbb  Will. 

The  rule  that  a  later  will,  revoking  a  former  one,  although  not 
produced,  revokes  the  former  will  does  not  apply  where  the  proof  that 
a  latter  will  was  executed  is  insufficient.    Matter  of  Williams. . .     228 

See  JuBiBDicnoN,  9;  I^qacy. 
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